Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^'^ 


,  w  .  O  vO    .'•"      ^/'^  •       .    '  ^     JL  30 


K  L 

ow.n.K, 

lOO 

•     •  * 


^r,^  ^ 


k 

^ 


! 


EBP0RT8  OF  CASES 


HEARD  AND  DETERMINED 


BY 


THE  LOED  CHANCBLLOE 


) 


AND  THE 


^onxt  oi  Appeal  in  €ftancerg« 


BY 

J.  P.  DE  GEX, 
H.  CADMAN  JONES, 

AND 

R.  HORTON  SMITH, 

OP  LINC0.N*8-INN,  ESQUIRES,  BARRISTERS-AT-LAW. 


VOL.  III. 

1862—1865. 


LONDON: 

STEVENS  AND  SONS,  119,  CHANCERY  LANE, 
S,atD  VooiwelUrt  anH  9uMi«)(r«. 


HDCCCLXXI. 


LONDON : 

C.    RO  WORTH    AND    SONS,    PRINTERS, 
NEWTON  STREET,  UIGU  IIOLBORN. 


Lord  Westbury Lord  Chancellor. 

Sir  John  Romilly Master  of  the  Rolls, 

Sir  James  Lewis  Knight  Bruce  ^ 

>  Lords  Justices. 
Sir  George  James  Turner    .     .  j 


Sir  Richard  Torin  Kindersley  ' 


Sir  John  Stuart 


Sir  William  Page  Wood 


Sir  William  Atherton     . 
Sir  Roundell  Palmer.     . 


Sir  Roundell  Palmer 


K  Vice- Chancellors, 


J 


\  A ttorney-  Generals. 


Solicitor '  Generals. 


Sir  Robert  Porrett  Collier     . 


TABLE 


OP  THE 


NAMES   OF   CASES  REPORTED 


IN    THIS    VOLUME. 


A. 

Page 
Agriculturist  Cattle  Insurance 

Company,  In  re  The  •  425 
,  In  re 

The  Lord  Belhaven*s  Case  41 
Anderson's  Trust  Deed,  In  re, 

Dobson,  Ex  parte  •  .  229 
Attorney- General    v.    The 

Conservators  of  the  River 

Thames  .  .  •  .431 
V.  The  Cor- 

poration  of  Avon  •  .  637 
Attwater,   In   re,   Cole,    Ex 

parte  ....  380 
,    In   re.  Watts,   Ex 

parte        ....  394 

B. 

Bacchus  V.  Gilbee        •         .  677 
Ba^shaw,  Barnard  v.,  Lake 
Bathurst  Australasian  Gold 
Mining  Company,   In   re 
The         •        •        •        ,  355 
Bankes,  Floyer  v.        .         .  306 
Barclay,  Coventry  v.    •         .  320 
Barlow,  Mills  t?.,  Tiel,  In  re  426 

,  Tiel  v.,  Tiel,  In  re  .  426 

Barnard  v.  Pagshaw,  Lake 
Bathurst  Australasian  Gold 
Mining  Company,  In  re 
The  .  •  .  •  355 
Barrett's  Case,  Leeds  Bank- 
ing Company,  In  re  The  •    30 


Page 

Barron,  In  re,  Potter,  Ex 
parte        ....  240 

Baylis  v.  Watkins,  Hooper, 
in  re       .         .         .        .  348 

Belhaven's  Case  (Lord),  The 
Agriculturist  Cattle  Insur- 
ance Company,  In  re        •    41 

Benbow,  Cooke  v,        .        ,       I 

Betts  V.  Neilson  .         .    82 

Biddulph  V.  The  Vestry  of 
the  Parish  of  St.  George, 
Hanover  Square       •         •  493 

Borrett  v.  Hart,  Coates  v. 
Hart        .        .        .        •  504 

Bradley  r.  Stelfox,  Yates,  In 
re 402 

Brooks,  Ex  parte.  In  re 
Brooks    ....  212 

Buckeridge  v.  Whalley         .  676 

C. 

Central  Railway  Company 
of  Venezuela  (Limited), 
Kisch  V.  •         .        •  122 

Churchill,   Ex  parte.  In  re 

Griffiths  .        .         .388 

Clark's  Estate,  In  re  •  .111 
Clay,  Swainston  v,  .  .  558 
Clunn's  Trust  Deed,  In  re, 

Morrison,  Ex  parte  •        •  232 
Coates   V.  Hart,   Borrett  v. 
Hart        •        •        .        .504 


VI 


TABLE  OF  CASES  REPORTED. 


Page 
Cockbum,  Ex  parte,   In  re 

Smith  and  Laxtou    .         .   17«5 
Cockill,  Nickisson  v.    .         .  622 
Cole,   Ex  parte,   In  re  Alt- 
water       ....  380 
Colyer  v,  Colyer,  Pawley  v, 

Colyer     ....  G76 
Conservators   of   the    River 
Thames,    Attorney-Gene- 
ral t? 431 

Cooke  V.  Benbovv  .       1 

Corbett,  Micbolls  v.     .         .18 
Corporation  of  Avon,  Attor- 
ney-General V.  .         .  637 
Corporation  of  London,  Gal- 
loway V.           ...     59 
Coventry  v.  Barclay     .         .  320 
Currie's  Case,  Great  Northern 
and  Midland  Coal  Company 
(Limited),  In  re  The        .  367 

D. 

Daniel,  Gibbs  v. .         .         .  479 

Darnley  (Earl  of)  v.  The 
London,  Chatham  and  Do- 
ver Railway  Company       .     24 

Dobson,  Ex  parte,  In  re  An- 
derson's Trust  Deed         .  229 

Don  Pedro  North  Del  Rey 
Gold  Mining  Company 
(Limited)  Reed  v.    .         .  593 

Downman,  Ex  parte.  In  re 
Downman        .         .         .  471 

Dudley  and  West  Bromwich 
Banking  Company,  Ex 
parte  The,  In  re  Hopkins  .  456 

Duke  of  Newcastle,  Jack- 
son V 275 

E. 

Earl  of  Darnley  v.  The  Lon- 
don, Chatham  and  Dover 
Railway  Company    .         .     24 

East  India  House  Estate 
Company  (Limited),  Isen- 
berg  V 263 


Page 

Eastern    Counties     Railway 

Company      and      Eastern 

Union  Railway  Company's 

Arbitration,  In  re     .         .610 

Ellerton,    Ex   parte.    In    re 

Leech      ....  255 
Emmcrton,  In  re,  Maskell  v. 

Farrington        .         .         .  338 
Eno  r.  Tatham     .  .  443 

Ernest,  Hopgood  v,  .  .  1 16 
European  and  American  Fi- 
nance Corporation  (Li- 
mited), Ex  parte  The, 
Strand  Music  Hall  Com- 
pany (Limited),  In  re  The  147 

F. 

Farrington,  Maskell  v.,  Em- 
merton,  In  re  .         .         .  338 

Fergusson  v.  The  London, 
Brighton  and  South  Coast 
Railway  .         .         .  653 

Floyer  v,  Bankes  .         •  306 

Fox's  Case,  In  re  The  Mose- 
ley  Green  Cole  and  Coke 
Company  (Limited) .         .  465 

G. 

Galloway  r.  The  Corpora- 
tion of  London  (No.  2)  .  59 
Gibbins,  Ex  parte,  In  re  Gib- 
bins'  Trust  Deed  .  .  258 
Gibbs  V.  Daniel  .  .  .  479 
Gilbee,  Bacchus  r.  .  .  577 
Gilejs,  Sisson  v,  .  .  .614 
Gleaves,   In   re,  Paine,    Ex 

parte        ....  458 
Great  Northern  and  Midland 
Coal  Company  (Limited), 
In  re  The,  Currie's  Case  .  367 
Greenwood,  Ex  parte,  Had- 
field's    Patent    Cask    and 
Package  Company,  In  re  .  603 
Griffiths,    In   re,   Churchill, 
Ex  parte  .         ,         .  388 


TABLE  OF  CASES  REPORTED. 


Vll 


603 

63 
528 

97 
504 
504 
418 

348 
116 


456 


Page 
Groome,   Ex    parte,    In   re 

Groome's  Trust  Deed  .  240 
Gutteridge,  Phillips  v.  .  332 

H. 

Hadfield's  Patent  Cask  and 
Package  Company  (Li- 
mited), In  re.  Greenwood, 
Ex  parte 

lladley  v.  The  London  Bank 
of  Scotland  (Limited) 

Haigh,  Mertens  v. 

Hamp  r.  Robinson 

Hart,  Borrett  v.  . 

,  Coates  t\    . 

Hill  V.  King 

Hooper,  In  re,  Bay  lis  v.  Wat- 
kins 

Hopgood  r.  Ernest 

Hopkins,  In  re,  The  Dudley 
and  West  Brom  wich  Bank- 
ing Company,  Ex  parte    . 

I. 

Isenberg  v.  The  East  India 
House  Estate  Company 
(Limited)  .        .         .263 

Ives,  In  re  .  .  453 

J. 
Jack,  Spencer  v.  .         .  346 

Jackson   v.   The    Duke    of 

Newcastle  .  .  .  275 
Jacomb  v.  Knight  .  .  533 
James,  Phillips  v.  .  .  72 
Jefferson,     Nosotti     r.,    Le 

Geyt's  Estate,  In  re .  .  570 
Jones,  Ex  parte,  M'Turk,  In 

re 230 

K. 

King,  Ex  parte,  In  re  King's 
Trust  Deed      .         .        .247 

— — ,  Hill  V.       .        .        .  418 

Kischv.  The  Central  Railway 
Company  of  Venezuela 
(Limited)         .         .         .122 

Knight,  Jacomb  v.        .         .  533 


L. 

Page 

Lake  Bathurst  Australasian 
Gold  Mining  Company,  In 
re  The,  Barnard  v.  Bag- 
shaw        ....  355 

Leech,  In  re,  Ellerton,  Ex 
parte        ....  255 

Leeds  Banking  Company,  In 
re  The,  Barrett's  Case      .    30 

Le  Geyt's  Estate,  Nosotti  v. 
Jefferson  .         .         .  670 

Lewis,  O'Brien  v.        .         .  606 

Lindsay,  Pearce  v.       •         .  139 

Llanelly  Railway  and  Dock 
Company,  Wakefield  r.     •     11 

London  Bank  of  Scotland 
(Limited),  Hadley  v.         .    63 

London,  Brighton  and  South 
Coast  Railway  Company, 
Fergusson  v.    .         •         .  653 

London,  Chatham  and  Dover 
Railway  Company,  Earl  of 
Damley  i».       .         .         .     24 

,  Pulling  w.  661 

Lord  Belhaven's  Case,  The 
Agriculturist  Cattle  Insur- 
ance Company,  In  re         .    41 


M. 

M'Turk,   In   re,  Jones,  Ex 

parte        ....  230 
Maskell  r.  Farrington,  Em- 

merton.  In  re  .         .  338 

Mertens  v.  Haigh  .  .  528 
MichoUs  V.  Corbett  .  .  18 
Middleton,  Ex  parte.  In  re 

Middleton        .         .         .201 
Miller,  Ex  parte,  In  re  Miller  396 
Mills  r.  Barlow,  Tiel  v.  Bar- 
low, Tiel,  In  re         .         .  426 
Morrison,  Ex   parte.   In   re 

Clunn's  Trust  Deed  .  232 

Moseley  Green  Coal  and  Coke 
Company  (Limited),  In  re 
Fox's  Case       .         .         .4(55 


vm 


TABLE  OF  CASES  REPORTED. 


N. 

Page 

Neilson,  Belts  v. 

• 

82 

Newcastle,    The    Duke 

of. 

Jackson  v. 

• 

275 

Nickisson  v,  Cockill     • 

• 

622 

Nosotti     V.     Jefferson, 

Le 

Geyt's  Estate,  In  re . 

• 

570 

o. 

O'Brien  v,  Lewis  .         •  606 

Oldfield,  Ex  parte,  In  re  Old- 
field         .         .         .         .260 

P. 
Paine,  Ex  parte.  In  re  Cleaves  458 
Pawley,  Colyer  v.,  Colyer  v. 

.  676 
.  139 
.  481 
.  341 
.  332 
.  12 
.  162 
.  541 
.  596 


Colyer 
Pearce  r.  Lindsay 
Perry,  Rolfe  v,    • 
Phillips,  Ex  parte 

V.  Gutteridge 

V.  James 

Pilling  V.  Pilling 

Pollard's  Estate,  In  re 

Pollen,  Wyllie  v. 

Potter,  Ex  parte.  In  re  Barron  240 

Pulling  V.  The  London,  Chat- 
ham and  Dover  Railway 
Company  .        .         .661 

R. 

Reed  v.  The  Don  Pedro 
North  Del  Rey  Gold 
Mining  Company  (Limited)  593 
Robins,  nummens  v.  .  .88 
Robinson,  Hamp  v,  .  .97 
Rolfe  w.  Perry  .  .  .481 
Rolt  V.  White  .  .  .860 
Rummens  v.  Robins     .         •     88 

S. 
St.  George,  Hanover  Square, 

The  Vestry  of,  Biddulph  v.  493 
Sisson  V,  Giles  •  .  .  614 
Skinner,  In  re  .  .  .  238 
Smith,  Ex  parte.  In  re  Smith  218 

and    Laxton,    In    re, 

Cockburn,  Ex  parte  .  1 75 


Page 
Spencer  v.  Jack  .  .  .  346 
Spirett  V.  Willows  .  .  293 
Stelfox,  Bradley  v.,  Yates,  In 

re    ....         .  402 
Still,  Ex  parte.  In  re  Still     .  382 
Strand  Music  Hall  Company 
,  (Limited),     In     re     The, 
European    and   American 
Finance  Corporation  (Li- 
mited), Ex  parte  The        .  147 
Swainston  r.  Clay         .         .  558 

T. 

Tatham,  Eno  v.  .         .  443 

Tiel,  In  re,  Tiel  r.  Barlow, 

Mills  V.  Barlow  .  .  426 
Tilleard,  In  re  .  .  .519 
Toker  v.  Toker  .         .        .487 

V. 

Venezuela,  Central  Railway 
Company  of  (Limited), 
Kisch  V.  ...  122 

W. 

Wakefield  v.   The  Llanelly 
Railway  and  Dock  Com- 
pany       .         .         .         .11 
Watkins,  Baylis  v,,  Hooper, 
In  re       .    *     .         .         .  348 

V.  W^eston       .         .  .434 

Watts,  Ex  parte,  In  re  Att- 

water  ....  394 
Weston,  Watkins  v.  .  .  434 
Whalley,  Buckeridge  r.  .  576 
White,  Rolt  v.  .  .  .360 
Willows,  Spirett  v.  .  .293 
Wilson's  Estate,  In  re  .  410 

Wollheim,  Ex  parte.  In  re 

Wollheim  .  .  .389 
Woodward  v.  Woodward  .  672 
Wyllie  V.  Pollen  .         .  596 

Y. 

Yates,  In  re,  Bradley  v.  Stel- 
fox ....  402 


EE  PORT  S 


OP 


CASES 


ARGUED  AND  DETERMINED 

IN  THE 

HIGH    COURT   OF   CHANCERY. 

1865. 

COOKE  V.  BENBOW.  J%8,9,10. 

Before  The 

THIS  was  an  appeal  by  the  Defendant  John  Benbow,    ^o'"*  *^*^ 

from  an  order  made  by  V.  C.  Stuart^  on  further  j^  father  took 
consideration,  and  on  the  hearing  of  a  summons  by  the  l^s  sons  into 
same  Defendant  to  vary  the  chief  clerk's  certificate.  ^er  articles 

providing  that 
r^i..  ^b®  capital 
^^'^^  then  uW  by 
him  in  the 
business  should  be  kept  in  it  without  allowing  interest,  and  should  remain  the  pro- 
perty of  the  father,  the  sons  having,  during  the  partnership,  a  certain  share  in  the  pro- 
fits.   The  debts  due  to  the  business  were  estimated  at  20/.  per  cent,  below  their  nommal 
amount,  but  very  nearly  their  full  amount  was  realized.    The  father  drew  out  of  the 
business  large  sums,  which  appeared  to  have  been  wholly  applied  in  pavment  of  trade 
debts  due  when  the  partnersnip  was  formed.     One  of  the  sons  brought  fresh  capital 
into  the  business. 

Heldf  that  in  the  absence  of  contract  the  sons  could  not  claim  to  treat  the  difference 
between  the  estimated  value  of  the  debts  due  to  the  business  and  the  amount  actually 
realized  as  profit,  but  that  the  whole  amount  realized  was  to  be  treated  as  part  of  the 
father's  capital. 

HeUt  also,  that  the  contract  was  not  that  the  father  should  keep  in  the  business  the 
moneys  employed  there  when  the  partnership  commenced,  and  pay  aliunde  the  trade 
debts  then  owinf,  but  that  the  business  should  be  carried  on  as  it  stood  for  the  benefit 
of  himself  and  his  sons,  and  that  therefore  the  payment  of  the  old  trade  debts  was  not 
an  improper  withdrawal  of  capital. 

Hetdf  that  if  the  father  had  withdrawn  capital  for  unauthorized  purposes,  he  could 
sot  have  been  changed  with  interest,  unless  such  withdrawal  had  been  fraudulent  or 
grocslv  excessive. 

Held,  also,  that  in  the  absence  of  contract  the  ion  could  not  claim  interest  on  the 
capital  brought  in  by  him. 

Vol.  Ill— 1.  B  D.j.s. 


2 


CASES  IN  CHANCERY. 


1865. 


Cooke 

o. 
Ben  BOW. 


John  Benhow  the  elder,  the  testator  in  the  cause, 
carried  on  business  as  a  miller.  In  1855,  he  took  his 
two  sons,  the  Appellant  and  Clifton  Benbow,  into 
partnership.  By  the  partnership  articles,  dated  the 
6th  of  March,  1855,  after  reciting  that  the  testator 
had  for  many  years  carried  on  the  business  of  a  miller 
at  the  Cowley  Hall  Mills,  and  that,  being  desirous  as 
well  to  relieve  himself  from  part  of  the  labour  of  con- 
ducting the  business,  as  to  advance  his  two  sons  in  the 
world,  he  had  proposed  and  agreed  to  admit  them  into 
partnership  with  him  in  the  business,  in  the  proportions 
and  in  manner  thereinafter  mentioned,  it  was  agreed  that 
the  testator  and  the  two  sons  should  be  partners  in  the 
business  for  six  years,  from  the  1st  of  January  then 
last ;  the  business  to  be  carried  on  at  the  Cowley  Hall 
Mills,  without  paying  any  rent  to  the  testator  for  the 
use  of  the  premises.  The  clauses  material  for  the  pre- 
sent purpose  were  the  following : — 

''  That  the  said  «/.  Benbow  the  elder  shall  bring  into 
the  said  business  the  whole  of  the  capital,  plant  and 
stock-in-trade  now  and  usually  employed  by  him  in 
such  business,  and  shall  continue  to  employ  and  use 
such  capital,  plant  and  stock-in-trade,  or  the  money  to 
arise  by  the  sale  of  such  stock-in-trade,  in  carrying  on 
the  said  business,  and  for  the  benefit  of  the  said  partner- 
ship, during  the  said  term  of  six  years,  without  any 
allowance  of  interest  for  the  use  of  the  same." 

"  That  no  partner  shall  employ  any  of  the  moneys  or 
effects  of  the  said  partnership,  or  engage  the  credit 
thereof,  except  upon  the  account  of  the  business  of  the 
said  partnership." 

"That  from  the  commencement  of  the  said  partner- 
ship it  shall  be  lawful  for  the  said  partners  respectively 
to  receive  out  of  the  net  profits  of  the  business,  by 
monthly  payments  on  the  last  day  of  each  calendar 

months 


CASES  IN  CHANCERY. 

month,  by  way  of  subsistence  money,  the  sums  following       1865. 

(that  is  to  say): — the   said  J.  JBenbow  the  elder  the 

sum  of  25L,  &c.  &c.,  and  the  said  sums  respectively,  at 

the  times  of  taking  out  the  same,  shall  be  entered  in  the 

cash  book  belonging  to  the  partnership,  and  carried  to 

the  debit  of  the  respective  accounts  of  the  said  partners 

as  part  of  their    shares    of  the   profits    of  the  said 

business/' 

''  That  the  said  partners  shall  be  entitled  to  the  clear 
net  gains  and  profits  arising  from  the  trade  or  business 
of  the  said  co-partnership  in  the  proportions  following 
(that  is  to  say):" — [Here  followed  a  statement  of  the  pro- 
portions which  varied  at  different  times.] 

^  That  the  clear  gains  and  profits  to  arise  from  the 
said  co-partnership  business  shall  be  divided  between 
the  said  co-partners  at  the  expiration  of  every  second 
year  of  the  said  co-partnership  in  the  proportions  here- 
inbefore mentioned.'* 

**  That  if  the  monthly  sums  drawn  out  by  the  said 
partners  respectively,  under  the  stipulation  hereinbefore 
contained,  shall  be  found  to  have  exceeded  their  respec- 
tive shares  of  the  gains  and  profits  of  the  said  co-partner- 
ship, the  excess  shall  be  immediately  refunded  by  such 
partners  respectively  in  proportion  to  the  sums  so  taken 
out  by  them." 

The  articles  contained  provisions  as  to  what  was  to  be 
done  upon  dissolution,  in  which  provisions  there  was 
nothing  that  need  be  noticed,  except  the  following 
proviso : — 

''  Provided  always,  and  it  is  hereby  declared  by  and 
between  the  said  parties  hereto,  that  nothing  herein  con- 
tained shall  be  deemed  and  construed  to  vest  the  pro- 
perty in  the  said  partnership  premises,  or  in  the  capital, 
plant,  stock-in-trade  and  effects  brought  into  the  said 
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partnership  business  by  the  said  •/.  Benbow  the  elder, 
in  the  said  partnership  business,  but  the  same  shall  be 
considered  as  the  private  property  of  the  said  J.  Benbow 
the  elder,  and  shall  be  accounted  for  by  the  said  partner- 
ship to  him  or  his  estate  on  the  settling  of  the  affairs  of 
the  said  co-partnership  on  the  expiration  of  the  said 
partnership,  either  by  ef&uxion  of  time  or  the  decease  of 
the  said  J.  Benbow  the  elder." 


The  testator  died  in  July^  1861,  leaving  a  will,  by 
which  he  appointed  the  Appellant  and  others  his  exe- 
cutors. The  Appellant  alone  proved  the  will,  and  the 
other  executors  renounced.  This  suit  was  instituted  by 
a  creditor  for  the  administration  of  his  estate,  and  the 
partnership  accounts  were  taken  in  Chambers.  The 
Chief  Clerk  having  found  a  large  balance  due  from  the 
Appellant,  the  Appellant  took  out  a  summons  to  vary 
the  certificate  by  allowing  three  claims  by  the  Appellant 
against  the  testator*s  estate  in  respect  of  the  partnership. 
These  claims  were  as  follows : — 

(1.)  At  the  commencement  of  the  partnership  an 
account  was  made  out  of  the  state  of  the  business.  The 
book  debts  were  7,500/.,  but  in  estimating  the  assets  a 
deduction  of  1,500/.  was  made  for  bad  and  doubtful 
debts.  Ultimately,  however,  the  debts  were  recovered 
with  only  a  very  trifling  loss,  and  the  Appellant  con- 
tended that  the  excess  of  the  1,500/.  above  the  actual 
loss  ought  to  be  treated  as  profit.  If  so,  the  Appellant^s 
share  of  this  profit,  he  having  purchased  his  brother*s 
interest  in  the  partnership,  would  be  743/.  The  certifi- 
cate went  on  the  footing  that  the  above  excess  was  part 
of  the  father's  capital. 


(2.)  The  father  at  the  time  the  partnership  was  formed 
had  a  considerable  capital  employed  in  the  business,  and 

also 


CASES  IN  CHANCERY.  6 

also  owed  trade  debts  to  a  large  amount.  During  the  1865. 
partnership  he  drew  out  of  the  business  considerable 
sums  of  money  for  payment  of  these  debts,  and,  as  the 
Appellant  alleged,  also  for  payment  of  his  private  debts. 
The  Appellant  contended  that  interest  ought  to  be 
charged  on  the  capital  so  withdrawn ;  the  share  of  the 
sons  in  which  interest  would  be  1,825/. 

(3.)  The  Appellant  finding,  as  he  alleged,  that  the 
capital  of  the  business  was  being  brought  too  low  by 
the  drawings  of  the  testator,  allowed  a  considerable  part 
of  his  own  share  of  the  profits  to  remain  in  the  busineiss. 
He  claimed  interest  to  the  amount  of  SOI/,  on  the  ad- 
ditional capital  thus  supplied  by  him. 

The  certificate  was  against  the  Appellant  on  all  these 
points.  Vice-Chancellor  Stuart  dismissed  the  Appel- 
lant's summons  to  vary  it,  and  made  an  order  on  furthei* 
consideration  upon  the  footing  of  the  certificate,  firom 
which  order  the  present  appeal  was  brought. 

Mr.  Greene  and  Mr.  Kingdon  for  the  Appellant. 

As  regards  the  claim  for  743/.,  we  say  that  if  the  debts 
due  to  the  business  produced  more  than  their  estimated 
value,  the  excess  was  part  of  the  profits.  If  they  had 
produced  less  instead  of  more-  than  their  estimated  value, 
it  is  clear  that  the  difference  must  have  been  treated  as  a 
loss,  and  the  same  rule  must  apply  when  they  produce 
more.  Suppose  goods  sold  for  more  than  they  were 
estimated  at,  the  excess  is  profit,  and  where  is  the  dif- 
ference between  that  and  the  case  of  book  debts  ?  The 
case  is  to  be  looked  at  as  if  the  partnership  purchased 
these  debts  from  the  father  at  the  estimated  value.  As 
to  the  1,8^/.,  we  contend  that,  upon  the  construction  of 
the  articles,  the  father  was  bound  to  keep  in  the  business 
the  amount  of  capital  which  was  employed  in  it  at  the 

time 
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1865.  time  of  the  formation  of  the  partnership,  which  was 
above  11,000/.  He  reduced  it  by  his  drawings  out  to 
less  than  4,000/.,  and  the  other  partners  ought  to  receive 
interest  as  a  compensation  for  this  breach  of  the  partner- 
ship agreement ;  Bury  v.  Allen  (a) ;  Airey  v.  JBor- 
hamijb).  As  regards  the  301/.,  it  is  only  reasonable 
that  the  father,  having  had  the  benefit  of  the  son's  capital, 
should  be  charged  with  interest ;  Hart  v.  Clarke  (c). 

Mr.  Malins  and  Mr.  JRenshaw  for  the  Plaintiffs  in 
support  of  the  order. 

As  regards  the  743/.,  the  accounts  were  under  the 
management  of  the  son ;  the  father  was  in  ill  health  and 
could  not  attend  to  business,  even  at  the  commencement 
of  the  partnership,  and  there  is  no  settled  account,  nor 
any  evidence  whatever  that  he  knew  of  the  deduction 
for  bad  and  doubtful  debts;  whatever  the  debts* then 
turned  out  to  be  actually  worth  must  be  taken  as  part  of 
his  capital.  There  was  nothing  in  the  character  of 
purchase  about  the  transaction.  As  to  the  1,835/.,  the 
claim  is  monstrous.  The  nature  of  the  arrangement  was 
that  the  business  should  be  continued  as  it  was,  the  sons 
receiving  certain  shares  of  the  profits,  not  that  the  father 
should  pay  out  of  his  private  means  all  the  trade  debts 
then  existing.  Even  if  he  paid  private  debts  out  of  the 
assets,  he  did  so  with  the  knowledge  of  the  Appellant, 
there  was  no  fraud  or  concealment,  and  in  the  absence  of 
agreement  interest  cannot  be  charged;  Meymott  v. 
Meymott(d).  Lastly,  as  to  the  201/.,  a  partner  cannot, 
in  the  absence  of  agreement  to  that  effect,  claim  interest 
on  capital  brought  in  by  him ;  Hill  v.  King  (e). 

Mr. 

(a)  1  Coll.  589—604.  (d)  31  Beav.  445. 

(6)  29  Beav.  620.  («)  9  Jur.,  N.  S.  627,  L.  C. 

(c)  6DeG.M.^0.  254. 
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Mr.  Cfreene  in  reply.  1866. 

The  Lord  Justice  Knight  Bruce. 

The  first  of  the  three  claims  on  the  part  of  the  Appel-> 
lant  is  to  vary  and  surcharge  an  account  taken  before 
the  Vice-Chancellor's  Chief  Clerk^  and  afterwards  settled 
by  himself^  as  to  a  sum  of  743/.^  composed  thus : — At  or 
near  the  time  of  the  formation  of  the  partnership  between 
the  testator  and  his  sons  the  debts  then  due  to  the  trade 
are  stated  to  have  been  valued  at  an  amount  less  than 
their  nominal  amount,  as  being  partly  bad  or  doubtful. 
The  parties  experienced  an  agreeable  disappointment, 
the  debts  turned  out  better  than  had  been  expected  by 
nearly  1,500/.,  and  from  that  is  deduced,  it  is  difficult 
to  see  how,  this  consequence,  that  the  partnership  is  to 
have  the  benefit  of  the  debts  as  against  the  father's 
estate  to  that  amount,  so  as  to  entitle  the  other  partners 
to  claim  743/.  against  the  estate.  This  could  not  be 
without  express  contract,  and  I  do  not  see  from  the 
evidence  before  us  that  there  was  any  such  contract. 
The  Vice-Chancellor  and  his  Chief  Clerk  have  in  my 
judgment  come  to  a  right  conclusion. 

The  other  two  claims  appear  to  me  to  fail  equally  for 
want  of  contract.  One  is  a  claim  for  interest  on  sums 
withdrawn,  as  it  is  said,  from  the  funds  of  the  current 
trade  to  pay  expenses  belonging  to  the  former  state  of 
that  trade.  It  is  said  that  the  capital  of  the  old  trade 
belonged  to  the  new,  that  this  therefore  was  a  misap- 
propriation, and  that  the  new  trade  was  entitled  to  in-> 
terest  on  the  capital  so  withdrawn.  It  is  further  said 
that  the  Appellant  is  entitled  to  a  smaller  sum  for  in-* 
terest  on  capital  which  was  brought  in  by  him  by  reason 
of  the  sums  withdrawn  to  pay  the  expenses  of  the  former 
trade.     I  do  not  say  that  there  could  not  be  a  case  of 
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withdrawal  of  capital  or  failure  to  bring  in  capital  so 
gross  as  to  give  the  other  partners  a  demand  for  interest 
in  the  nature  of  damages  in  the  absence  of  express  con- 
tract, but  it  must  be  a  very  gross  case.  Here  there  is 
nothing  of  the  sort,  nor  is  there  any  contract  for  in- 
terest. Each  claim  fails  in  my  judgment  for  defect  of 
agreement. 


H^  Lord  Justice  Turner. 

t  also  agree  with  the  conclusion  of  the  Vice-Chan- 
cellor  on  each  of  these  three  claims. 


First  as  to  the  201/.  claimed  by  the  Appellant  for 
interest  on  the  capital  brought  in  by  him.  In  cases 
where  it  is  intended  that  partners  should  be  entitled  to 
interest  on  capital  brought  in  by  them,  a  stipulation  to 
that  effect  is  invariably  found  in  the  articles  of  partner- 
ship, and  where  no  such  provision  is  found  in  the  articles 
it  cannot  be  assumed  to  have  been  the  intention  of  the 
parties  that  interest  should  be  paid.  Another  material 
consideration  is,  what  are  the  circumstances  which  lead 
to  partners  bringing  in  more  capital.  A  partner  may 
not  unreasonably  choose  to  bring  in  more  capita],  be- 
cause, unless  more  capital  is  brought  in,  the  business 
cannot  be  carried  on  successfully,  in  which  case  he, 
along  with  the  other  partners,  would  suffer;  there  is 
therefore  no  reason  for  presuming  that  he  brings  it  in 
on  a  contract  that  he  is  to  receive  interest  upon  it  Re-* 
gard  must  also  be  had  to  the  course  of  the  Court  on  this 
subject,  and  I  am  not  aware  of  any  instance  where,  in 
taking  a  partnership  account,  the  Court  has  allowed 
interest  on  capital  in  the  absence  of  express  contract. 
It  would  in  my  opinion  be  very  mischievous  to  intro- 
duce 
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duce  such  an  innovation,  the  result  of  which  would  be,  1865. 
that  in  every  partnership  account  a  calculation  of  interest 
would  have  to  be  made  as  often  as  it  appeared  that  any 
partner  had  more  capital  in  the  business  than  he  was 
bound  to  keep  in  it.  I  think  therefore  that  the  allow- 
ance of  this  claim  for  interest  is  out  of  the  question. 

The  claim  for  1,8251.  in  respect  of  interest  on  capital 
withdrawn  by  the  father  involves  two  considerations  (l\ 
what  was  to  be  considered  the  capital  of  the  father,  and  (2), 
assuming  that  the  whole  sum  of  11,000/.  was  to  be  con* 
sidered  his  capital,  whether  he  was  chargeable  with  interest 
on  what  he  withdrew  from  it.  The  first  question  depends 
on  the  purpose  of  the  articles.  The  intent  of  the  articles 
was,  that  the  partners  should  take  to  the  business  as  it 
stood  at  the  formation  of  the  partnership.  The  father's 
capital  at  that  time  was  11,000/.,  but  large  debts  were 
due  from  the  business,  and  when  it  was  agreed  by  the 
articles  that  the  business  should  be  carried  on  with  the 
capital  employed  in  the  business  by  the  father,  it  must 
have  been  intended  that  it  should  be  carried  on  with 
that  capital  subject  to  the  debts  incurred  by  the  father 
in  the  course  of  the  trade.  It  is  therefore  impossible  to 
say  that  the  father  engaged  to  keep  a  capital  of  11,000/. 
in  the  business.  The  fair  construction  of  the  instru- 
ment is,  that  the  debts  of  the  business  were  to  be  paid 
out  of  the  assets  of  the  business  in  the  same  course  as 
before  the  partnership.  The  Appellant's  case  therefore 
wholly  fails,  so  far  as  trade  debts  paid  by  the  father  are 
concerned.  As  regards  private  debts  of  the  father,  the 
onus  of  showing  that  any  such  were  paid  out  of  the 
assets  of  the  business  rests  upon  the  Appellant,  and  I 
cannot  find  in  the  evidence  a  trace  of  proof  that  any  of 
the  moneys  drawn  out  by  the  father  were  applied  in  pay* 
ing  his  private  debts.     Suppose,  however,  that  any  part 

of 
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of  the  capital  of  the  business  was  applied  by  the  father 
in  payment  of  his  private  debts^  is  there  on  that  ground 
any  claim  against  the  father's  estate  for  interest  ?  It  has 
been  ingeniously  put  that  such  a  withdrawal  of  capital 
was  a  breach  of  covenant  on  the  part  of  the  father,  for 
which  the  Appellant  is  entitled  to  compensation  in  taking 
the  partnership  accounts.  But  what  is  the  ordinary 
.  course  of  the  Court  as  to  moneys  withdrawn  from  the 
business  by  a  partner  ?  Cases  occur  in  which  a  partner 
has  fraudulently  withdrawn  moneys  from  the  partnership 
for  private  purposes,  and  there  the  Court  orders  the 
money  withdrawn  to  be  paid  into  Court,  but,  in  the 
absence  of  fraud,  the  Court  has  never  ordered  a  partner 
to  bring  into  Court  partnership  moneys  applied  by  him 
in  payment  of  his  private  debts,  for  it  is  the  interest  of 
all  the  partners  that  the  private  debts  of  each  should  be 
paid,  otherwise  an  execution  might  issue  against  his 
share  of  the  partnership  property,  the  effect  of  which 
might  be  to  ruin  the  partnership.  Here  again  there  is 
a  total  absence  of  contract  as  to  interest,  and  there  is,  so 
far  as  I  am  aware,  no  instance  of  the  Court  having 
charged  a  partner  with  interest  for  the  improper  with- 
drawal of  capital.  There  being  no  precedent  for  such 
a  charge  of  interest,  I  do  not  think  that  we  ought  to 
make  one.  The  allowance  of  interest  in  this  case,  as 
well  as  in  that  of  capital  brought  in,  would  intro- 
duce mischievous  complication  in  the  taking  partnership 
accounts. 


As  regards  the  claim  of  743/.  for  the  excess  of  the  debts 
due  to  the  business  above  their  estimated  value,  it  is  to 
be  observed  that  this  is  not  a  case  where  the  sons  pur- 
chased a  share  of  the  business,  but  where  they  were 
introduced  into  it  by  way  of  advancement ;  and  in  the 
absence  of  any  evidence  of  a  contract  on  the  part  of 

the 
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the  father  to  make  this  allowance,  I  think  that  the        1865. 
claim  cannot  be  sustained. 


WAKEFIELD  v.  THE  LLANELLY  RAILWAY 

AND  DOCK  COMPANY.  March  is. 

Hoy  11. 

rpHIS  was  an  appeal  by  the  Plaintiff  from  an  order    Before  The 
of  the  Master  of  the  Rolls  dismissing  his  bill      ^ticm."*" 

with  costs.  A  company 

having  given 
notice  to  take 

The  Plaintiff  was  the  owner  of  a  long  term  of  years  a  leasehold 
in  the   Trafalgar  Hotely  at   Swansea,     The  Llanelly  j  °Aj  anToc- 
Railway  and  Dock  Company y  on  the  4th  o(  July,  1863,  cupicdby  the 
seryed  him  with  a  notice  to  treat.     The  Plaintiff  sent  in  ^as  referred  to 

a  claim,  and  ultimately  the  matter  was  referred  to  arbi-  wWtration  to 

"^  ascertain  the 

tration  by  an  agreement  dated  the  ^th  of  July,  1863,  value  of  the 
by  which,  after  reciting  that  the  Plaintiff  was  entitled  ij^.i'SX 
to  the  hotel  with  its  appurtenances  for  a  term,  of  which  damages  sus- 
about   ninety-six  years  were  unexpired,  and  that  the  gugtained  by 

premises  were  required  by  the  company  for  the  purposes  J**®  Plaintiff 

by  reason  of 
of  their  act,  it  was  agreed,  *'  That  for  the  purpose  of  the  company's 

ascertaining  the  value  of  all  and  singular  the  said  piece  J®**^*»  *"^ 

°  °  *^  the  amount  of 

or  parcel  of  ground,  messuage  or  hotel,  outhouses  and  compensation 
premises,  and  the  damages  sustained  or  to  be  sustained  ^^^  cornpany 
by  the  said  George  Vickery  Wakefield  by  reason  of  the  to  the  Plaintiff 
execution  of  the  works  of  the  said  company,  and  the  thereof  The 
amount  of  compensation  to  be  paid  by  the  said  com-  arbitrator 

*  "^  "^  awarded  a 

pany  sum  to  the 
Plaintiff  «  as 
the  compensation  to  be  paid  by  the  company  to  him  for  all  his  interest  of  whatever 
nature  in  the  above  leasehold."  Hetdy  that  it  was  impossible  to  say,  with  certainty, 
whether  the  arbitrator  intended  or  not  to  include  the  damages  in  this  award,  and  that 
the  award  was  too  uncertain  for  the  Court  to  act  upon,  and  that  the  Plaintiff's  bill  for 
specific  performance  of  it  had  rightly  been  dismissed,  though  the  Plaintiff  offered  to 
waive  all  claims  for  damages  beyond  the  award. 
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1865.        pany  to  the  said  Geo.  F.  Wakefield,  in  respect  thereof, 
--,  the  whole  question  shall  be  and  is  hereby  referred  to 

Wakefield  ^  "^  ^    ^ 

V.  the  award,  order  and  final  determination  of   William 

Llane'lly     ^^^^^^»  of  Swansea  aforesaid,  engineer,  and  Richard 

Railway  and  Richards  of  the   same   place,   gentleman,  or,   if  they 

cannot  agree,  then  of  Francis  Price,  of  the  Rhyddings, 
near  Swansea  aforesaid,  estate  agent,  as  sole  umpire,  so 
that  the  said  William  Barnes  and  Richard  Richards, 
or  the  said  Francis  Price,  shall  and  do  make  and  pub- 
lish their  or  his  award  or  certificate  in  writing  under 
their  or  his  hand  as  to  what  sum  of  money  shall  be 
paid  by  the  said  company  to  the  said  Geo,  V.  Wake- 
field in  respect  of  the  premises,  which  said  award  or 
certificate  shall  be  ready  to  be  delivered  to  the  said 
company  or  to  the  said  Geo,  V.  Wakefi£ld,  his  exe- 
cutors, administrators  or  assigns,  if  they  or  either  of 
them  shall  require  the  same,  on  or  before  the  S6th  day 
of  August  next :  And  the  said  company  and  the  said 
Geo.  V.  Wakefield  hereby  further  agree  in  all  things 
to  abide  by,  perform,  fulfil  and  keep  the  said  award 
or  certificate  to  be  made  as  aforesaid,  and  to  com- 
plete the  purchase  of  the  said  premises  on  payment  of 
the  sura  of  money  to  be  awarded  or  certified  as  afore- 
said :  And  that  all  costs  and  charges  of  or  relating  to 
this  reference  and  the  said  award  or  certificate  shall  be 
paid  by  the  said  company."  The  other  provisions  of 
the  agreement  need  not  be  stated. 

The  arbitrators  did  not  agree,  and  the  matter  was 
referred  to  the  umpire,  who,  on  the  26th  of  August, 
1863,  made  the  following  award: — 

"  By  virtue  of  the  appointment  of  me  as  arbitrator 
(made  29th  t7t//y,  1863),  authorizing  me  to  assess  and 
award  the  value  of  Mr.  WakefielcTs  interest  in  the 
leasehold  property,  part  of  the  Burrows  Field,  held  of 
the  Messrs.  liichards  for  the  unexpired  term  of  ninety- 
five 
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five  years  at  15/.  Ss.  per  annum^  on  which  property  the        1865. 

Trafalgar    Hotel    has    been    lately  erected    by   Mr.    ^J^^^^^^^ 

Wakefield,  and  which  hotel  and  premises  thereto  be-  v. 

longing  are  now  required  for  the  purposes  of  this  railway,     » 

I  award  Mr.  Wakefield  2,700L,  as  the  compensation  Railway  and 

to  be  paid  by  the  above  company  to  him  for  all  his 

interest  of  whatever  nature   in   the  above  leasehold. 

The  minerals  of  every  description  in  and  under   this 

property  belong  to  his  Grace  the  Duke  of  Beaufort  as 

lord  of  the  manor  and  by  act  of  parliament" 

The  company  refusing  to  complete  on  these  terms, 
the  Plaintiff,  in  December,  1863,  filed  his  bill  for  spe- 
cific performance  of  the  award.  The  Defendants,  by 
the  seventh  paragraph  of  their  answer,  set  up  the  ob- 
jections, that  the  statement  in  the  award  as  to  the 
minerals  belonging  to  the  Duke  of  Beaufort  was  in 
excess  and  vitiated  the  award;  that  Richards,  one  of 
the  arbitrators,  was  not  disinterested,  being  lessor  of  the 
property,  and  that  the  witnesses  were  not  examined 
upon  oath.  By  the  tenth  paragraph,  they  alleged  that 
the  award  was  incomplete  and  void  for  want  of  finality, 
as  it  did  not  assess  the  damages.  The  umpire,  who 
gave  evidence,  deposed  as  follows  :— 

**  To  the  best  of  my  judgment  and  belief,  the  sum  of 
2,700/.  mentioned  in  the  said  award  is  not  any  more 
than  the  value  of  the  leasehold  interest  of  the  said 
Plaintiff  in  the  said  Trafalgar  Hotel,  and  is  the  proper 
amount  of  compensation  which  ought  to  be  paid  by  the 
said  Defendants  to  the  Plaintiff  for  all  his  interest,  of 
whatever  nature,  in  the  said  leasehold." 

The  Master  of  the  Rolls  held  the  award  bad  for 
want  of  finality,  and  dismissed  the  bill.  The  Plaintiff 
appealed. 

Mr. 
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1865.  Mr.  Selwyn  and  Mr.  Graham  Hastings  for  the  Ap- 

J^"^^      pellant. 

Wakefibld 

J^'  The  award,  upon  a  fair  construction,  includes  every- 

Llambllt  thing  that  was  referred  to  arbitration,  -and  the  Plaintiff 
D^TkC^"^  could  not,  after  receiving  what  was  awarded  him,  make 
any  further  claim  against  the  company.  The  Court  will 
lean  to  a  construction  which  will  make  the  award  good ; 
Wood  V.  Griffith  (a).  The  award  is  nearly  in  the  same 
terms  as  the  agreement  of  reference,  the  word  "pre- 
mises **  in  each  being  used  in  its  popular,  not  its  legal, 
sense.  The  award  is  clearly  intended  to  settle  the  total 
amount  of  compensation  to  be  given  to  the  Plaintiff; 
Biggs  v.  HanseU(b),  Assuming,  however,  that  the 
view  of  the  Master  of  the  Rolls  is  right,  that  the  award 
gives  only  compensation  for  the  interest  in  the  leasehold 
and  not  for  damages,  we  are  ready  to  waive  any  further 
claims,  and  then  the  only  error  is,  that  we  get  less 
than  we  are  entitled  to.  The  Defendants  never  informed 
us  that  they  disputed  the  validity  of  the  award  till 
March,  1864,  long  after  the  bill  was  filed,  and  they 
are  barred  by  lapse  of  time  from  objecting  to  it ;  JEads 
V.  Williams  (c).  The  bill,  at  all  events,  ought  not  to 
have  been  dismissed,  but  the  matter  should  have  been 
put  in  a  train  for  further  investigation* 

[The  arguments  as  to  the  other  objections  taken  to 
the  award  are  omitted,  the  Court  having  pronounced 
no  opinion  upon  them.] 

Mr.  Baggallay  and  Mr.  Methold  for  the  company. 

The  course  which  the  Plaintiff  ought  to  have  taken 
was  to  make  the  award  a  rule  of  Court,  then  we  could 
have  moved  to  set  it  aside ;  and  the  Court  of  which  it 

was 

(a)  1  Swamt.  43.  (c)  4  De  G.  M.  4  G.  674. 

(6)  16  C.  B.  562. 
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was  made  a  rule  would  have  had  jurisdiction  to  refer  it        1865. 
back  to  the  arbitrators.     Instead  of  that,  the  Plaintiff    t^^^^ 
brings  us  here  by  an  attempt  to  enforce  an  award  which  «. 

is  clearly  bad.  It  is  plain  that,  under  the  reference,  *  '^^^ 
there  were  two  things  to  be  ascertained, — the  price  of  Railway  and 
the  PIaintiS**s  interest,  and  the  amount  of  damages.  ockCo. 
Taking  the  words  of  the  award  in  their  natural  sense, 
they  include  only  the  former ;  and  the  evidence  of  the 
umpire  makes  the  matter  no  better,  if  not  worse.  The 
award  is  of  compensation  for  the  Plaintiff's  interest ;  but 
damages  are  not  an  interest  in  land;  Co,  Liit.  345  £• 
If  the  award  does  not  exclude  damages,  it  is  not  clear 
that  it  includes  them,  and  it  is  void  for  uncertainty;  Re 
Tribe  arid  Upperton  (a)  ^  Re  Rider  and  Fisher  (b); 
Morton  v.  Burge  (c).  The  award  ought  to  have  fixed 
two  sums  for  the  purchase-money  and  damages  sepa- 
rately ;  as  it  is,  we  cannot  comply  with  the  provisions  of 
the  Stamp  Act — \^The  Lobd  Justice  Turner  asked, 
whether,  as  the  Plaintiff  abandoned  all  claims  to  da- 
mages beyond  the  award,  he  was  not  entitled  to  specific 
performance  on  that  footing ;  the  case  being  like  that  of  a 
bill  for  specific  performance  where  the  Defendant  sets 
up  a  different  agreement  ?] — We  submit  that  no  sound 
analogy  exists  between  the  case  put  and  the  present. 
In  the  cases  referred  to,  there  is  a  written  contract 
good  upon  the  face  of  it,  but  open  to  some  difficulty  of 
construction,  or  varied  by  parol.  Here,  the  award  being 
invalid,  there  is  no  contract  at  all. 

Mr.  Selwyn  in  reply. 

If  the  Plaintiff  obtains  a  decree  for  specific  per- 
formance, 

(a)  3  Ad.  if  m.  295.  (e)  4  Ad.  Sf  Ell.  973. 

(b)  3  Bitig.  N.  C.  874. 
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1865.       formance^    he,    ipso    facto,    debars    himself  from  any 
further  claim. 

Judgment  reserved. 


Wakefield 

V. 

The 

Llanellt 

Railway  and 

Dock  Co. 


ifoyll. 


The  Lord  Justice  Turner. 

In  disposing  of  this  appeal,  those  objections  to  the 
award  which  are  raised  by  the  7th  paragraph  of  the 
answer,  may,  I  think,  be  laid  out  of  consideration. 
The  objection  relied  upon  in  the  10th  paragraph  of  the 
answer  seems  to  me  to  be  of  itself  fatal  to  the  Plaintiff's 
case  upon  the  award.  It  is  the  duty  of  arbitrators  fully 
and  finally  to  decide  all  the  questions  which,  by  the 
agreement  of  reference,  are  submitted  to  their  determi- 
nation, and  an  award  which  disposes  of  some  of  those 
questions  and  leaves  others  of  them  undecided,  or 
leaves  it  in  doubt  as  to  any  of  the  questions  whether 
they  were  meant  to  be  and  have  been  decided  or  not, 
cannot  be  maintained.  It  is  to  be  considered  then,  what 
in  this  case  the  arbitrators  and  umpire  had  to  decide. 
It  is  clear  that  what  was  to  be  ascertained  was  not 
the  value  of  the  Plaintiff's  interest  in  the  land,  hotel  and 
buildings  only,  but  also  the  damages  sustained  or  to  be 
sustained  by  the  Plaintiff  by  the  execution  of  the  com- 
pany's works.  Now,  upon  looking  at  this  award, 
without  saying  that  it  is  clear  that  the  umpire  did  not 
intend  to  take  and  has  not  taken  the  damages  into 
account,  (although,  upon  looking  at  his  affidavit,  I  am 
very  much  disposed  to  think  that  the  fair  conclusion  to 
be  drawn  from  them  is,  that  he  did  not  so  intend  and 
has  not  so  done,)  this,  I  think,  is  at  all  events  clear, 
that  it  is  impossible  to  say,  with  any  reasonable  degree  of 
certainty,  either  upon  the  award  or  upon  the  evidence, 
that  the  damages  are,  or  were  intended  to  be,  included  in 

the 


Wakefield 

V. 
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the  award,  and  I  am  of  opinion,  therefore,  that  there  is        1865. 

too  much  uncertainty  in  this  award  to  justify  the  Court 

in  acting  upon  it.     The  case  of  Biggs  v,  Hansell(a) 

was  very  much  relied  upon  by  the  Plaintiff  in  support  of        '^"^ 

X^L  A N  E LL  I 

this  award,  but  that  case  is  very  distinguishable  from  Railway  and 
the  present.  In  that  case  it  was  clear,  or,  at  all  events,  l^ocuCo. 
considered  by  the  Court  to  be  so,  that  the  arbitrator, 
although  he  had  not  in  terms  said  so,  had,  in  fact, 
included  in  his  award  everything  which  was  included  in 
the  reference;  but  it  cannot  be  said  to  be  so  in  this  case, 
which,  therefore,  is  within  the  authorities  cited  on  behalf 
of  the  Defendants.  It  was  argued  for  the  Plaintiffs, 
that,  notwithstanding  the  failure  of  the  award,  the  bill 
ought  not  to  have  been  dismissed,  but  that  the  Court 
should  have  put  the  matter  in  train  for  inquiry ;  but  if 
there  was  any  agreement  independently  of  the  award, 
which  I  am  not  disposed  to  think  there  was,  it  was  cer- 
tainly no  more  than  an  agreement  to  sell  at  an  indeter- 
minate price,  and  this  Court  could  not  iix  the  price, 
nor  do  I  see  how  the  case  could  by  any  inquiry  be 
brought  within  the  range  of  this  suit  My  opinion, 
therefore,  agrees  with  that  of  the  Master  of  the  Rolls, 
and  this  appeal  must,  consequently,  be  dismissed,  and 
I  think  it  should  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce. 

I  agree  with  the  reasons  given  by  the  Lord  Justice ; 
but  I  am  not  satisfied  that  there  is  not,  apart  from 
those  reasons,  enough  on  the  pleadings  and  evidence  to 
invalidate  the  award. 

{a)  16  C.  B.  562. 
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1865. 


MICHOLLS  V.  CORBETT. 

June  7. 
Before  The     rilHIS  was  an  appeal  by  a  purchaser  from  a  decree 

Lords  Jus-       JL       r  •!*  r  /    v 

TicEs.  ^^^  specific  performance  (a). 

Trustees  of 

having  no'  ^'  ^'  ^icholls  by  will,  dated  the  5th  of  February^ 

power  of  1844,  gave  all  his  real  and  personal  estate  to  his  execu» 

leasing,  .  ,    .  tt 

granted  leases  tors   upon  trusts  for  conversion  and  investments     He 
of  it,  and         jijpyj  bequeathed  to  them  60,000Z.  upon  trust  to  invest  it 

afterwards  put    ,  ^  '^ 

itup  for  sale  in  government  or  real   securities  (subject  to  the   pro- 

leaies  \hV  ^  ^'sion  thereafter  contained  as  to  his  real  estate  in  Philpot 

existence  of  Lane  and  £Iastcheap\  with  power  to  vary  securities,  and 

was  admitted  *^  V^Y  ^^^  income  to  his  wife  during  her  widowhood, 

materially  and  after  her  death  upon  the  trusts  therein  mentioned 

value  of  the  for  his  children  and  issue,  directing  the  shares  of  his 

property.  daughters  to  be  transferred  to  the  trustees  of  their  mar- 

The  conditions  ^ 

of  sale  suted  riage  settlements.     He  declared  that  if  his  wife  should 

were^m^dT^  within  a  year  after  his  decease  declare  her  option  that 

the  trustees  his  estate  in  Philpot  Lane  and  Eastcheap  should  be 

rity,  and  pro-  retained  by  his  trustees  at  the  valuation  of  IfiOOL  in 

Tided  that  the   part  satisfaction  of  the  60,000/.,  then  his  trustees  might 

purchaser  ... 

should  make     80  retain  it ;  but  if  she  should  not  declare  such  option, 

no  objections    ^\^^^  y^^  directed  his  trustees  to  proceed  to  sell  the  estate 

111  respect  of  ^ 

them.    The      in  pursuance  of  the  powers  given  them  for  the  aale  of 
Ais^  to^coml    ^'^  ^^^  estate.     The  will  contained  no  power  of  leasing. 

plete,  and  con- 

^ondUionf^''      The  testator  died  in  December,  1844,  and  his  widow 

were  not  bind-  within  a  year  after  his  decease  declared  her  option  that 

ing  as  being 

a  stipulation  the 

that  he  should  (a)  34  Beav.  376. 

concur  in  a 

breach  of  trust     Beld  by  the  L  J.  K,  Bruce  (the  L.  J.  Turner  inclining  to  the  same 

opinion)  that  the  conditions  precluded  the  purchaser  from  objecting  to  the  title  on  the 

ground  of  the  existence  of  the  leases. 
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the  property  in  Philpot  Lane  and  Eastcheap  should  be        1 865. 
taken  in  part  satisfaction  of  the  legacy  of  50,000Z.  ^^"^^^ 

■^  o       ^  '  MiCHOLLS 

V. 

On  the  6th  of  March,  1852,  the  trustees,  of  whom  the  Corbitt, 
widow  was  one,  demised  the  Eastcheap  property  for 
twenty-one  years  from  Michaelmas,  1851,  at  the  rent  of 
310L  On  the  23rd  of  February,  I860,  they  agreed 
to  let  the  Philpot  Lane  property  for  ten  years  from 
Christmas,  1860,  at  the  rent  of  3502.  It  was  not  alleged 
that  these  were  at  the  time  improper  rents. 

The  widow  died  in  1863  without  having  married  again, 
and  in  April,  1864,  the  surviving  trustees  put  up  both 
properties  for  sale  under  conditions  of  which  the  7th  was 
as  follows : 

"  The  will  of  the  late  E.  E.  Micholls,  Esq.  not  con- 
taining any  power  of  granting  leases,  the  subsisting  lease 
and  agreement  for  a  lease  mentioned  in  the  particulars 
were  granted  and  entered  into  by  the  trustees  of  his 
will,  of  which  his  widow,  since  deceased,  was  one,  and 
with  her  special  concurrence  in  respect  of  her  beneficial 
interest  for  life  in  the  property.  No  objection  or  requi-. 
sition  shall  be  made  in  respect  of  such  lease  or  agree* 
ment  for  lease  having  been  granted  or  entered  into  or 
otherwise  in  relation  thereto,  and  the  purchaser  shall 
take  subject  to  such  interests  as.  the  tenants  may  be 

« 

eqtitled  to  under  the  same." 

The  Defendant  became  the  purchaser  of  the  whole  of 
the  property.  Upon  investigation  of  the  title  on  his  be- 
half two  principal  objections  were  taken,  viz.,  that  the 
exercise  of  the  widow's  option  withdrew  the  property 
from  the  trusts  for  sale,  so  that  the  trustees  had  no 
power  to  sell  it,  and  that  a  sale  subject  to  the  un- 
authorized leases,  which,  as  it  was  admitted,  materially 
lessened  the  value  of  the  property,  was  a  breach  of  trust. 

C  2  The 
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1865.        The  vendors  contended  that,  as  regarded  the  first  point, 
MicHOLLB     ^^'^  property  might  be  effectually  sold  by  the  testator's 
»•  sons  and  the  trustees  of  his  daughters'  marriage  settle- 

ments, and  this  was  acquiesced  in.  As  regarded  the 
second  point,  the  vendors  relied  on  the  7th  condition, 
and  further  contended  that  the  granting  the  leases  was 
not  a  breach  of  trust.  The  purchaser  was  advised  that 
the  existence  of  the  leases  made  it  unsafe  for  him  to 
complete,  unless  under  the  sanction  of  the  Court  in  an 
administration  suit.  This  opinion  was  communicated 
to  the  vendors  about  the  23rd  of  June.  Some  corre- 
spondence afterwards  took  place  as  to  the  institution  of 
such  a  suit,  and  on  the  1st  o{ August,  1864,  the  soli- 
citors of  the  vendors  wrote  to  say  that  they  would 
institute  one  for  obtaining  the  sanction  of  the  Court  to 
the  contract.  Some  discussion  then  took  place  as  to 
whether  interest  on  the  purchase-money  should  run 
during  the  delay  thus  occasioned,  and  on  the  9th  of 
August,  the  purchaser's  solicitors  gave  notice  to  rescind 
the  contract.  The  vendors'  solicitors  replied,  insisting 
on  its  performance.  Shortly  afterwards  an  administra- 
tion suit  was  instituted  of  Micholls  v.  Micholls,  and  on 
the  12th  of  November  a  decree  was  made  confirming  the 
contract.  The  Defendant  adhering  to  his  notice  of  the 
9th  of  August,  the  present  bill  was  filed.  And  on  the 
17th  of  March,  1865,  the  Master  of  the  Rolls  made  a 
decree  for  specific  performance,  from  which  the  pur- 
chaser appealed. 

Mr.  Jessel  and  Mr.  Robinson  in  support  of  the  decree. 

The  Defendant,  after  negotiating  so  far,  could  not  sud- 
denly turn  round  and  rescind  on  the  ground  that  the 
vendors  could  not  make  a  title ;  Salisbury  v.  Hatcher  (a) ; 
Hoggart  v.  Scott  (i) ;  Parkin  v.  Thorold  (c) ;   Wells  v. 

Maxwell 

(fl)  2  F.  4-  C.  C.  C.  54.  (c)  16  Beav.  59. 

Q>)  \R.^  M,  293. 
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Maxxcell  (a).     The  7th  condition  precludes  the  objec-        1865. 
tion  founded  on  the  leases,  and  even  if  not,  the  decree  in     ^^^^^^^^^ 

MiCHOLLS 

Micholls  V.  Micholls  disposes  of  it.  o. 


CORBETT. 


Mr.  Baggallay  and  Mr.  Wolstenholme  for  the  Appel- 
lant 

The  approval  of  the  contract  in  Micholls  v.  Micholls 
was  obtained  on  insufficient  evidence,  and  is  liable  to  be 
set  aside  ;  Broohe  v.  Lord  Mostyn  {b).  It  was  not 
shown  that  the  shares  had  not  been  settled,  and  the  suit, 
therefore,  was  probably  defective  for  want  of  parties. 
Without  that  decree  the  vendors  could  not  sell,  for  it 
was  their  duty  as  trustees  to  wait  till  the  leases  ran  out, 
a  sale  subject  to  leases  at  an  inadequate  rent  being  bene- 
ficial to  the  tenant  for  life,  and  prejudicial  to  the  remainder- 
men. This  objection  is  fatal  to  the  claim  for  specific 
performance,  the  Court  will  not  compel  the  completion 
of  a  sale  which  is  a  breach  of  trust,  and  so  drive  cestuis 
que  trust  to  a  bill  to  set  it  aside.  No  condition  can 
alter  the  case,  the  Court  will  not  further  a  breach  of 
trust,  because  a  purchaser  has  agreed  not  to  object  that 
it  is  a  breach  of  trust.  The  purchaser  was  entitled  to 
rescind,  because  a  title  had  not  been  shown  on  the  9th 
of  August;  he  was  not  bound  to  wait  indefinitely  until 
the  title  could  be  completed. 

The  Lord  Justice  Knight  Bruce. 

The  difficulty  that  might  have  arisen  in  this  case 
from  the  circumstance  that  the  vendors  or  professed 
vendors  had  in  point  of  strictness  no  power  of  sale, 
has  been  cured  by  the  discussion  of  the  title  pro- 
ceeding, as  it  did,  with  the  purchaser,  after  the  pur- 
chaser had  notice  of  that  state  of  the  title.  The  cir- 
cumstance, therefore,  that  when  the  auction  was  held 

the 
(o)  32  Beao.  408.  (6)  2  De  G.  J.  i  S.  373. 
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1865.       the  professed  vendors  had  no  power  of  sale,  cannot 
^^!^^^^^      prevail  as  an  objection  to  the  completion  of  the  contract 

MiCHOLLB         . 

V.  if  a  title  can  now  be  made.     That  being  so,  the  question 

CoRBBTT.  geenas  to  me  reduced  to  an  objection  which  is  met  and 
cured  by  the  7th  condition  of  sale,  containing  as  it 
does  these  words,  "  The  will  of  the  late  E.  E.  Micholls, 
Esq.,  not  containing  any  power  of  granting  leases  "  (it 
had  been  stated  before  that  the  vendors  are  his  exe- 
cutors), **  the  subsisting  lease  and  agreement  for  a  lease 
mentioned  in  the  particulars  were  granted  and  entered 
into  by  the  trustees  of  his  will,  of  which  his  widow 
(since  deceased)  was  one,  and  with  her  special  concur- 
rence in  respect  of  her  beneficial  interest  for  life  in  the 
property.  No  objection  or  requisition  shall  be  made  in 
respect  of  such  lease  or  agreement  for  a  lease  having 
been  granted  or  entered  into  or  otherwise  in  relation 
thereto,  and  the  purchaser  shall  take  subject  to  such  in- 
terests as  the  tenants  may  be  entitled  to  under  the  same.** 
I  think  that  this  condition  meets  any  possible  objection 
that  might  have  arisen  on  the  ground  that  a  sale  sub- 
ject to  the  leases  was  a  breach  of  trust,  and  the  pur- 
chaser who  bought  subject  to  that  condition  must  be 
considered  as  having  taken  upon  himself  the  risk  of  the 
sale  being  impeached  on  that  ground.  I  atn  not  pre- 
pared to  say,  and  do  not  say,  that  the  suit  of  Micholls  v. 
Micholk,  however  prudent  and  proper  it  may  have  been 
to  institute  it,  was  necessary.  My  impression  is  that 
such  a  suit  was  not  necessary,  but  that  the  objections  to 
the  present  decree  are  taken  away  by  the  circumstance 
of  the  purchaser  proceeding  in  the  discussion  of  the  title 
after  he  knew  that  the  executors  had  no  original  power 
to  sell  and  by  the  7th  condition  of  sale. 

The  Lord  Justice  Turner. 

It  appears  to  me  that  it  would  be  difficult  to  maintain 

the 
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the  proposition^  that  a  purchaser  cannot  take  upon  him-        1865. 

self  the  risk  of  proceedings  being  taken  to  set  aside  as 

a  breach  of  trust  a  sale  which   is  made   to  him   by 

trustees.      There    may,    however,    possibly    be    some      Corbett. 

ground  for  such  a  proposition,  and  I  do  not  mean  to 

give  any  concluded  opinion  upon  it,  for  I  think  it  clear 

that  any  objection  on  this  ground  has  been  removed  by 

the  decree  in  Micholh  v.  MichoUs,  to  which  cause  the 

cestuis  que  trust  were  parties. 

The  decision  in  Brooke  v.  Lord  Mostyn,  on  which 
Mr.  Baggallay  relied,  proceeded  on  the  ground  of  fraud 
in  the  suppression  of  matters  which  were  material  for 
the  consideration  of  the  Court  in  determining  the  ques- 
tion whether  the  compromise  was  for  the  benefit  of  the 
persons  under  disability.  In  the  present  case  there  is  no 
ground  for  imputing  any  such  fraud.  The  point  was 
fairly  submitted  to  the  Court  in  Micholh  v.  HSichoUs^ 
and  the  cestuis  que  trust  are  bound.  I  think  therefore 
that  there  is  no  ground  for  disturbing  the  decree  of  the 
Master  of  the  Rolls  for  speciBc  performance.  With 
regard  to  the  point  which  has  been  urged  as  to  all 
necessary  parties  being  before  the  Court  in  Micholls  y. 
MichoVs,  there  is  no  evidence  before  us  to  show  that  the 
shares  of  any  of  the  parties  had  been  settled  so  as  to 
give  interests  to  any  persons  who  were  not  before  the 
Court  If  the  purchaser  intended  to  avoid  the  effect  of 
the  decree  on  this  ground,  it  lay  on  him  to  adduce  evi- 
dence that  the  suit  was  defective  for  want  of  parties. 
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THE  EARL  OF   DARNLEY  r.  THE  LONDON, 
CHATHAM  AND  DOVER  RAILWAY  COM- 

JUarrA  14,  20.  PANY 

June  8. 

Before  The    ^I^HIS  was  an  appeal  by  the  Defendants  the  company 

^TicEs."*"  ^**^™  ^  decree  of  Vice-Chancellor  Stuart,  dated 

A  railway         the  12th  of  January,  1865,  ordering  them  to  construct 

company,  who  ^j^^  ^^^^  ^^^y^  marked  X,  described  in  the  award  of 

were  promot-  ' 

ing  a  bill  for  a  Mr.  Glutton,  dated  the  5th  March,  1859,  in  the  plead- 
new  line,  •  ^'        J 
agreed  with  a    ^"g^  mentioned. 

landowner 

that  if  the  act  By  an  agreement  dated  the  22nd  oK  Jane,  1858,  while 
woufd  pay^im  ^^  ^^  ^^^  ^^  construction  of  the  railway  in  question 

a  fixed  sum  ^as  before  parliament,  it  was,  among  other  things, 
for  80  much  of  ^   ,        i  •  i      i      t>     i      /*    t^        ?         i 

his  land  as       agreed  by  the  company  with  the  Larl  of  JJarnley,  that 

they  should       "the  company  will  make  and  maintain,  for  the  conve- 

want,  and  .  . 

would  make     nience  of  the  EarPs  estate,  so  many  crossings  across  the 

JL«;«f««°!!f  extension  railway  and  of  such  kinds,  whether  above  or 
Tenience  of  -^  ' 

his  estate  such  on  the  level,  as  Mr.  John  Glutton,  or  him  failing  the 

crossings  as  .  r  .v      -n     i     i_  •     i_   • 

his  surveyor     engineer  or  surveyor  of  the  Larl,  his  heirs  or  assigns 

should,  within  shall  within  one  month  after  obtaining  possession  of  the 
a  monih  from  ,     t^     i     i.  .n  i  i    . 

their  taking      land,  or  the  Earl,  direct  or  notify  to  the  company  or  their 

possession  of  engineer."  By  a  subsequent  clause  it  was  provided  that 
notify  to  them  "  The  company  will  perform  and  observe  articles  3  to  11 
ffineer.  ^Held  [^^'ch  included  the  above  clause],  both  inclusive  re- 
that  this  could  spectively  to  the  reasonable  satisfaction  in  all  respects 
struedasan      of  Mr.  John  Glutton,  or,  him  failing,  of  a  competent 

agreement  to  surveyor  to  be  named  by  the  Right  Honorable  Edward 
make  all  ne-  ''  ^  o 

cessary  and        Gardwell'' 
proper  cross- 
ings with  a  'pj^g  ^Q^  passed,  and  the  company  obtained  possession 

direction  as  to  Oil 

the  mode  of 

ascertaining  them  so  as  to  enable  the  Court  to  ascertain  them  if  not  ascertained  in 
that  particular  mode,  but  that,  no  notification  having  been  made  within  the  time, 
there  was  uo  contract  which  the  Court  could  enforce. 
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on  or  about  the  7th  of  December^  1858.     Mr.  Glutton        1865. 

did  not  make  his  award  till  the  5th  of  March.  1859.        \^^^^^^ 

Earl 

He  specified  in  this  award  various  crossings  to  be  made      Darnley 
by  the  company,  some  of  which  had  been  made.     The       London 
one  on  which  the  controversy  chiefly  turned  was  the      Chatham 
cattle  arch  above  referred  to.     The  company  refusing  to      Rail.  Co. 
make  it,  the  PlaintiflT  filed  his  bill  for  specific  perform- 
ance  of   the   award,   alleging   that   the  company  had, 
through  their  agent  Mr.  Oakley^  by  a  course  of  con- 
duct, waived  the  limit  of  time  for  making  the  award. 
Vice-Chancellor  Stuart  in  June,  186^,  made  a  decree  as 
prayed.     On  appeal,  the  Lords  Justices  were  of  opinion 
that   Oakley  had  no  power  to  bind  the  company  by  a 
waiver  of  the  time,  and  that  a  specific  performance  of 
the  award  could  not  be  decreed,  but  gave  leave  to  with- 
draw replication  and  amend  the  bill  ^for   the    purpose 
of  raising  the  question  whether  the  Plaintiff  was  not 
entitled  to  relief  on  the  agreement,  independently  of  the 
award  (a).     The  bill  was  accordingly  amended  and  fresh 
evidence  entered  into.     On  the  12th  of  January,  18G5, 
the  cause  came  on  to  be  heard  before  Vice-Chancellor 
Stuart,  who  made  the  decree  now  appealed  from. 

Mr.  Bacon  and  Mr.  Hardy  in  support  of  the  decree. 

The  award  as  an  award  is  no  doubt  invalid,  but  it 
would  be  against  equity  and  good  faith  that  the  company 
should  thereby  be  relieved  from  making  necessary  and 
proper  crossings.  Oakley  was  the  recognized  agent  of 
the  company,  and  whether  he  had  authority  from  the 
company  to  postpone  the  time  for  making  the  award 
or  not,  we  had  reason  to  suppose  that  he  had.  But 
if  not,  the  agreement  is  binding  on  the  company,  and  its 
fair  construction  is,  that  the   Plaintiff  was  to  have  all 

necessary 

(a)  Supra^  Vol,  L  204,  where  the  facts  of  the  case  will  be  found 
more  fully  stated. 
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necessary  crossings,  and  the  evidence  shows  that  the 
cattle  arch  is  a  necessary  crossing.  The  reference  to 
Clutton  does  not  do  away  with  this ;  Gregory  v.  Mig- 
hell  (a) ;  Gourlat/  v.  JDuke  of  Somerset  (A).  The  Plain- 
tiff might  otherwise  be  left  without  any  crossings  at  all. 

Mr.  Malins  and  Mr.  Cotton  for  the  company. 

The  construction  of  the  agreement  is  clear,  it  is  not 
to  make  all  necessary  and  proper  crossings,  for  the  act 
provides  for  them,  but  to  make  such  crossings  as  Mr. 
Clutton  should  direct  within  a  limited  time.  This 
direction  not  having  been  given  within  the  time,  there 
is  no  contract  thaft  can  be  enforced ;  Scott  v.  Avery  (c). 
The  case  is  quite  distinct  from  any  v^hich  can  be  re- 
ferred to  against  us,  as  Gregory  v.  Mighell{a),  and 
Gourlay  v.  Duke  of  Somerset  {b),  for  in  those  cases 
the  contract  was  for  what  was  reasonable,  with  a  stipula- 
tion for  ascertaining  it  in  a  particular  way ;  here  the 
contract  is  merely  for  what  shall  be  ascertained  in  a 
particular  way  without  any  reference  to  what  is  reason- 
able. 


Mr.  Bacon  in  reply. 


Judgment  reserved. 


June  8,  The  Lord  Justice  Turner  (after  stating  the  facts), 

proceeded  as  follows  : — 

The  appeal  before  us  is  brought  by  the  Defendants 
from  this  last-mentioned  decree.     The  case  which  we 

have 


(a)  18  Va.  328. 
(6)  19  Vei.  429. 


(c)  5  H.qf  L.  Cas.  811,848. 
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have  now  to  consider  is  differetit  ftom  that  which  W6 
had  to  consider  upon  the  former  appeal.  The  question 
we  had  then  to  determine  was  as  to  the  PlaintifTs  right 
to  crossings  under  the  award.  The  questions  wte  have 
Aow  to  determine  are^  what,  if  any,  rigiits  the  Plaintiff 
has  to  crossings,  either  under  the  award,  or  under  the 
agreement  independently  of  the  award,  and  these  ques- 
tions are  further  limited  by  the  present  decree  and  by 
the  ap)>eal  to  the  Plaintiff's  claim  to  have  the  cattle  arch 
in  question  made  by  tlie  Defendants. 

As  to  the  Plaintiffs  case  under  tlie  award,  there  is  not 
in  my  opinion  anything  upon  the  amended  record,  of 
the  fiirther  evidence  which  has  been  adduced,  which 
ought  to  alter  the  conclusion  at  which  we  arrived  upon 
the  bearing  of  the  former  appeal. 

The  first  and  most  material  point  on  which  the  Plain- 
tiff relied  in  support  of  his  claim  under  the  agreement 
to  have  this  cattle  arch  made  is,  that  it  is  a  proper  and 
necessary  crossing,^that  the  agreement  of  the  22nd  of 
June,  1858,  is  in  substance  and  effect  an  agreement  that 
all  proper  and  necessary  crossings  should  be  made  by 
the  Defendants, — that  the  provision  contained  in  the 
agreement  for  Mr.  CluttorCs  notifying  the  crossings 
was  no  more  than  a  mode  provided  for  ascertaining 
what  were  the  proper  and  necessary  crossings,  and  that 
this  Court,  having  jurisdiction  over  the  case,  would  de- 
termine upon  the  crossings  according  to  its  own  judg- 
ment without  reference  to  that  provision.  The  case  of 
Gourlay  v.  The  Duke  of  Somerset^  and  several  other 
cases  of  that  class,  were  referred  to  in  support  of  this 
view.  Upon  the  question  whether,  having  regard  to  the 
other  crossings  made  by  the  Defendants,  this  cattle  arch 
ought  to  be  held  to  be  a  proper  and  necessary  crossing, 
I  do  not  think  it  necessary  to  give  any  opinion,  for,  as- 
suming 
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suming  that  it  ought  to  be  so  considered,  still  I  think  that 
the  PlaintifiTs  argument  on  this  part  of  the  case  cannot 
be  maintained.  This  agreement  says  nothing  as  to 
proper  and  necessary  crossings.  It  points  to  nothing 
beyond  the  absolute  and  uncontrolled  discretion  of  Mr. 
Cluttofij  or  some  other  engineer  or  surveyor  of  the 
PlaintiflT,  to  be  exercised  within  a  limited  time  for  deter- 
mining what  the  crossings  are  to  be.  The  whole  pur- 
pose of  the  agreement  was  to  vest  this  discretion  in  the 
Plaintiff's  engineer  or  surveyor,  with  a  limit  in  point  of 
time  to  the  exercise  of  it ;  and  to  substitute  for  this  dis- 
cretion the  opinion  of  this  Court  to  be  pronounced,  as  it 
would  necessarily  be,  after  the  expiration  of  the  limited 
time,  would  be  to  carry  into  effect,  not  the  agreement 
entered  into  by  the  parties,  but  a  wholly  different  arrange- 
ment into  which  the  parties  have  neither  entered  nor 
ever  intended  to  enter.  The  cases  referred  to  do  not 
seem  to  me  in  any  way  to  warrant  such  a  course  of  pro- 
ceeding. In  those  cases  the  Court  carried  into  effect 
the  substance  of  the  agreements,  disregarding  the  forms 
which  had  been  provided  for  effectuating  them,  and 
which  the  Court  could  not  give  effect  to,  just  as  the 
Court  has  done  in  the  more  common  cases  of  sales  of 
estates  and  breweries  with  provisions  for  the  timber  in 
the  one  case  and  the  plant  in  the  other  being  taken  at 
prices  to  be  fixed  by  arbitration,  the  Court  not  permit- 
ting agreements  to  be  defeated  by  the  means  provided 
for  giving  effect  to  them  ;  but  if  we  were  to  hold  those 
cases  to  govern  the  case  before  us,  we  should  be  disre- 
garding not  merely  the  form,  but  the  substance  of  the 
agreement.  It  was  strongly  urged  on  the  part  of  the 
Plaintiff,  that  if,  upon  the  award  failing,  he  was  not  en- 
titled to  crossings  under  the  agreement,  he  might  have 
been  left  without  any  crossings ;  but  if  this  be  so,  it  could 
only  be  by  his  own  default,  or  by  the  default  of  his 
agents.      I  am  not,  however,  satisfied   that,  upon  the 

award 
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award  failing,  the  statutory  provisions  as  to  crossings 
may  not  have  come  into  operation,  although  I  give  no 
opinion  upon  that  point,  for  even  assuming  that,  upon 
the  award  failing,  the  PlaintiflT  was  without  remedy  as  to 
crossings,  it  does  not  seem  to  me  that  this  could  war- 
rant the  Court  in  adding  a  new  term  to  the  agreement 
between  the  parties,  whatever  right,  if  any,  it  might  give 
the  Plaintiff  to  have  the  agreement  wholly  set  aside. 
With  all  deference  therefore  to  the  opinion  of  the  Vice- 
Chancellor,  my  opinion  is,  that  this  bill  ought  to  have 
been  dismissed,  and  my  learned  Brother,  as  I  understand, 
concurring  in  that  opinion,  our  order  must  be  accord- 
ingly, but  the  case  is  not  one  in  which  any  costs  can  be 
given  against  the  Plaintiff.  The  order  will  be  to  reverse 
the  decree  appealed  from,  and  dismiss  the  bill  without 
costs. 
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The  Lord  Justice  Knight  Bruce. 

My  conclusion  is  the  same,  and  substantially  for  the 
same  reasons.  I  think  the  case,  however,  one  of  con- 
siderable difficulty,  and  if  I  may  without  impropriety 
express  an  opinion  as  to  the  fitness  or  unfitness  of  sub- 
mitting it  to  the  House  of  Lords,  I  have  no  hesitation  in 
saying  that,  my  impression  is  in  favour  of  the  fitness  of 
such  a  course. 
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In  the  Matter  of  The  Leeds  Banking  Company. 

BARRETT'S  CASE. 


T^HIS  was  an  appeal  by  Mr.  John  Chalk  Barrett 
"*-      from  an  order  of  Vice-Chancellor  Kindersley  put- 
ting him  upon  the  list  of  conlributories  of  the  company 
for  twenty-two  shares,  in  addition  to  fifty-five  shares 


Before  The 

Lords 
Justices. 

In  Ftbruary 
the  directors 
of  a  bank  i»- 

shareholders  a  ^^  which  he  admitted  that  he  had  been  properly  put 

circular  repre-    upon  the  list, 
sentmg  the  '^ 

aiTairs  as  ex- 
tremely pros- 
perous. In 
A/oy  they  re- 
solved to  issue 
the  whole  of 
the  unissued 
shares,  and 
sent  circulars 
oiTering  them 
to  the  existing 
shareholders 
at  30/.  per 
share,  the 
amount  to 
be  paid  on  or 
before  the  1st 
of  October; 
if  paid  before 
that  time,  in- 
terest at  5/. 
per  cent  to 
be  allowed, 
and  the  allot- 
tees to  be  en- 
titled to  a  quarter's  dividend  at  the  end  of  the  year.  B.,  a  shareholder,  agreed  to 
take  twenty-two  of  these  shares  on  the  above  terms,  and  paid  the  30/.  per  share. 
On  16th  iepfewbfr,  the  bank  stopped  payment,  and  on  the  24th  a  petition  for 
windine  it  up  was  presented,  on  which  an  order  was  subsequently  made.  Held  by 
the  L.  J.  Turner,  afhrming  the  decision  of  the  V.  C.  Kindetulei/,  dissentiente  the  L.  J. 
Kniaht  Bruce,  that  B,  was  a  contributory  in  respect  of  the  twenty-two  shares.  Jield^ 
by  the  L.J.  Turner,  ihht  the  misiepresentations  in  the  report  could  not  be  regarded 
as  a  proximate  cause  of  B.'s  contract  to  take  the  shares  so  as  to  enable  him  to  avoid 
that  contract  Hcid,  by  the  L.  J.  Turner,  dissentiente  the  L.  J.  Knight  Bruve^ 
that  the  contract  was  not  that  B»  should  purchase  the  shares  on  a  future  day,  but 
become  the  immediate  proprietor  of  themi  subject  to  the  terms  as  to  interest  and 
dividends. 


The  company  was  a  banking  company  established  in 
the  year  1832  under  the  act  7  Geo.  4,  c.  46.  By  the 
deed  of  settlement  of  the  company^  dated  the  19lh  of 
November,  1832,  it  was  agreed  that  the  capital  of  the 
company  should  be  1,000,000/.,  divided  into  10,000 
shares  of  100/.  each ;  7,340  of  these  shares  were  issued 
upon  the  formation  of  the  company,  and  15/.  was  paid 
up  on  each  of  the  shares  so  issued,  but  there  was  no 
issue  of  the  remaining  2,660  shares,  and  no  attempt  to 
issue  them  until  the  year  1864,  when  the  circumstance^ 
took  place  which  gave  rise  to  the  question  upon  this 
appeal. 

The  business  of  the  company^  as  it  appeared,  was 

carried 
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carried  on  uninterruptedly  down  to  the  month  of  Sep^        1865. 

tember,  1864^  with  apparent  success;  insomuch  that  in     ^^"     , 

the  month  of  February,  1864^  the  directors,  in   their        Cabb. 

annual  report  to  the  shareholders,  stated  the  profits  of  the 

bank  for  the  year  1863  to  have  amounted  to  44*yQ0O/« 

and  upwards,  and  recommended  a  dividend  of  15/.  per 

cent.,  or  45«.  per  share,  and  a  bonua  of  lOZ.  per  cent^ 

or  30s.  per  share,  to  be  paid  to  the  shareholders  out  of 

such  profits.     This  was  the  apparent  state  of  the  afiairs 

of  the  bank  in  the  month  of  JIfay,  1864,  when  the  direc<*> 

tors  resolved  to  issue  the  2,660  unissued  shares. 

On  the  26th  of  May,  1864,  the  directors  passed  the 
following  resolution  : — "  At  a  meeting  of  directors,  after 
a  long  discussion  respecting  the  2,660  reserved  shares, 
it  was  resolved  to  issue  the  whole  number  as  follows : 
'one  share  to  every  shareholder  of  five  shares  and  up* 
wards,  being  one  for  every  five  shares,  at  40/.  pef 
share,'  circulars  to  be  prepared  and  submitted  to  the 
next  meeting." 

Afterwards,  on  the  16th  of  June,  1864,  the  directors 
passed  this  further  resolution : — *^  At  a  meeting  of  direc-^ 
tors,  the  manager  presented  the  following  circular  respec- 
ting the  issue  of  the  reserved  shares,  when  it  was  resolved, 
that  the  circular  be  approved  of  and  issued  as  early  as 
possible,  with  the  alteration  of  the  amount  at  which  they 
should  be  issued  from  40/.  each  to  30/,  each.'^ 


In  pursuance  of  these  resolutions,  the  manager  of  the 
company  on  the  22nd  of  June,  1864,  sent  out  to  the 
holders  of  shares  in  the  company,  and  amongst  others  to 
the  Appellant,  who  waa  the  holder  of  55  shares,  a  cir- 
cular letter,  which  was  in  these  terms  :— "The  directors 
of  the  Leeds  Banking  Company  being  of  opinion  that  it 
is  desirable  to  issue  the  reserved  shares,  have  directed 

me 


32  CASES  IN  CHANCERY. 

1865.  me  to  offer  one  share  for  each  five  shares  held  by  you  at 
^^""'^       the  sum  of  301.  per  share.     As  you  hold  fifty-five  shares, 

Ca8b.  you  are  entitled  to  eleven  of  the  new  issue.  I  shall  be 
obliged  if  you  will,  within  fourteen  days  from  this  date, 
sign  and  return  me  the  annexed  form,  stating  whether 
you  are  desirous  of  taking  up  the  shares,  and  also, 
whether,  in  the  event  of  any  shares  remaining,  you  wish 
to  have  any  more  allotted  you ;  if  so,  please  to  say  how 
many.  If  taken  up,  the  amount  must  be  paid  to  the 
bank  on  or  before  the  1st  October  next;  if  paid  be- 
fore that  time,  interest  at  5  per  cent,  will  be  allowed, 
and  the  shares  will  then  be  entitled  to  one  quarter's 
dividend  at  the  end  of  the  year." 

On  the  27th  o(  June,  1864,  the  Appellant  answered 
this  letter  as  follows : — "  Sir,  in  reply  to  your  circular 
of  the  22nd  otJune,  1864, 1  agree  to  take  eleven  shares, 
being  my  proportion  of  allotment,  and  fourteen  shares 
in  addition,  if  I  can  have  them  on  the  terms  stated  in 
your  circular." 


On  the  18th  of  July,  1864,  the  manager  again  wrote 
to  the  Appellant  as  follows: — "The  directors  of  the 
Leeck  Banking  Company  have  instructed  me  to  inform 
you  that  they  have  allotted  to  you  eleven  additional 
shares  for  which  you  have  applied,  at  the  sum  of  30/. 
per  share,  in  addition  to  the  eleven  shares  previously 
accepted  by  you,  making  your  number  of  new  shares 
twenty-two.  The  directors,  in  consequence  of  the  very 
numerous  applications,  have  been  unable  to  allow  you 
more  additional  shares  than  the  above  number.  The 
amount  to  be  paid  to  the  bank  on  or  before  the  1st  of 
October  next,  or  the  shares  will  be  forfeited ;  if  paid  be- 
fore that  time,  interest  at  .5  per  cent,  will  be  allowed, 
and  the  shares  will  be  then  entitled  to  one  quarter's 
dividend  at  the  end  of  the  year.*' 

In 
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In  consequence  of  this  letter,  the  Appellant,  on  the        1865. 
2nd  of  August f  1864,  forwarded  to  the  manager  a  cheque     b^rrrxt's 
for  660/.,  (being  SOL  per   share   upon  the  twenty-two        Case. 
shares)  enclosed  in  the  following  letter : — "  My  dear 
Sir, — Enclosed,   you   have   draft   on  Messrs.  Roharts^ 
Lubbock  ^  Company  for  660/.,  being  30/.  per   share 
on    twenty-two   shares    allotted   to  me    in    the   Leeds 
Banking  Company^  for  which  please  send  certificates  at 
your  convenience." 

The  manager  answered  this  letter  in  these  terms, 
on  the  3rd  of  August^  1864: — "  Dear  Sir, —  I  have 
yours  of  yesterday,  with  draft  660/.  for  twenty-two 
shares  allotted  you  in  this  company,  for  which  a  cer- 
tificate will  be  given  on  the  1st  October,'*  Matters 
stood  thus,  with  respect  to  the  twenty-two  shares  in 
question,  on  the  16th  September ^  1864,  when  the  bank 
suspended  payment. 

On  the  24th  September^  1864,  a  petition  for  winding 
up  the  company  was  presented;  and  on  the  13th  of 
October^  1864,  an  order  was  made  for  winding  it  up, 
which  order,  according  to  the  statute,  related  back  to 
the  time  when  the  petition  was  presented. 

In  these  circumstances,  the  Vico-Chancellor  made  an 
order  putting  the  Appellant  on  the  list  of  contributories 
in  respect  of  the  twenty-two  shares,  as  well  as  his  fifty- 
five  original  shares. 

Mr.  Baily  and  Mr.  Wichens  for  the  Appellant. 

We  rely  on  two  grounds,  first,  that  Mr.  Barrett  agreed 
to  take  shares,  not  in  prsesenti,  but  at  a  future  time,  before 
the  arrival  of  which  the  company  became  unable  to 
complete  the  contract;  and  secondly,  that  Mr.  Barrett 
was  induced  to  enter  into  the  contract  by  misrepresen- 

Vol.  Ill — 1.  D  D.J.s.     tation. 
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1865,       tation.     The  contract  was,  that  he  should  become  a 
o  ,      shareholder  on  the  Ist  of  October,  he  was  to  be  entitled 

CAKRETTS 

Case.  only  to  profits  accruing  afler  that  day,  and  therefore 
cannot  be  considered  to  have  acquired  a  present  title  to 
the  shares,  for  no  one  is  a  shareholder  who  is  not 
entitled  to  profits.  The  time  at  which  he  was  to  become 
a  shareholder  was  subsequent  to  the  presentation  of 
the  petition  on  which  the  winding-up  order  was  made ; 
so  that,  by  relation,  the  company  was  in  course  of 
winding  up  when  that  time  arrived.  Suppose  a  contract 
made,  that  A.  and  B,  would  take  C.  into  partnership 
with  them  from  next  December,  in  consideration  of  his 
paying  600/.,  and  he  pays  it  down  at  once  on  the  terms 
of  receiving  interest  for  it ;  then,  if  the  firm  became 
bankrupt  in  November,  could  you  in  die  following 
Janucury  say,  that  C  was  subject  to  any  of  the  liabili- 
ties of  a  partner.  This  case  is  stronger.  To  make  a 
person  a  contributory,  he  must  be  liable  at  law  or  in 
equity  to  contribute  to  the  liabilities  of  the  company. 
Mr.  Barrett  certainly  is  not  liable  at  law,  for  he  has 
never  become  a  shareholder  according  to  the  provisions 
of  the  deed  of  settlement.  He  is  not  liable  in  equity, 
for  he  only  agreed  to  take  shares  if  issued  to  him  at  a 
future  time,  and  they  neither  were  nor  could  be  issued 
to  him  at  that  time.  In  the  ca^  above  put  of  a  part- 
nership, suppose  the  GOO/,  not  paid,  and  the  assignees  of 
A.  and  B.  to  bring  an  action  against  C.  for  it,  the  action 
must  fail,  for  the  tout  failure  of  consideration  would  be  a 
complete  defence.  Beresfotas  azse  \,a\  though  not  very 
closely  analogous  to  the  present  case,  is  in  our  £ivor,  so 
fiur  as  it  goes.  Then,  as  to  the  case  of  misrepreseo- 
tition,  Mr.  Barrett  was  induced  to  make  his  oder  by 
the  sutemcnts  in  the  prospectusy  which  were  uuerly 
untrue.     We  do  not  impute  any  personal  fraud  to  the 

directors. 
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directors,  but  that  is  immaterial;  Ayre*s  case  (a).    The        1865. 
case  of  the  New  Brunswick  and  Canada  Railway  and    J"^""^^ 

Barrett 

Land  Company  v.  Conybeare(h)  entirely  supports  our  Case. 
contention.  Conybeare  was  held  bound  in  that  case 
only  because  he  had  the  means  of  knowledgei  which 
Barrett  in  the  present  case  had  not,  for  a  shareholder 
in  this  company  could  not  inspect  the  books.  The 
Vice- Chancellor  thought  that  a  fraud  had  been  prac- 
tised on  him,  but  went  off  on  a  ground  which,  we 
submit,  is  too  technical,  that  because  Barrett  was 
already  a  member  of  the  company,  he  was  a  party  to 
the  representations  of  the  directors.  The  present  ques- 
tion is  entirely  between  shareholders,  the  creditors  have 
nothing  to  do  with  it,  for  Mr.  Barrett  is  a  shareholder, 
and  therefore  liable  to  creditors  to  his  last  shilling. 
The  only  question  is,  what  proportion  of  the  liabilities  he 
must  bear  as  between  himself  and  other  shareholders. 
The  Vice-Chancellor  treated  the  new  shares  as  existing 
things,  but  they  were,  in  fact,  nothing  till  they  were 
issued.  Suppose  A.  and  jB.,  partners,  under  an  agree- 
ment that  for  seven  years  A.  shall  have  two-thirds  and 
B*  one-third,  but  that  afler  that  time  they  shall  be 
interested  in  moieties.  The  concern  wholly  fails  within 
the  seven  years.  Can  it  be  said,  that  they  must  con- 
tribute in  moieties.    That  is  exactly  this  case. 

Mr.  Glasse,  Mr.  Cotton  and  Mr.  Kekewich  for  the 
Official  Liquidator. 

The  Vice-Chancellor  considered  that  there  was  a 
complete  contract  which  gave  a  present  right  to  the 
shares,  though  they  were  only  to  be  delivered  at  a  future 
time.  There  is  no  direct  authority  on  the  point;  but 
Blaxam*8    case  (c)    has    some    bearing  in    our  favor, 

and 

(a)  25  firoo.  513.  (c)  12  W.  R.  995,  L.  /. 

(6)  9H.ofL.  Cos.  711—725. 

D2 
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1805.        aird   Beresford^s  case  {a)    has    no    bearing    upon    the 


liAKIlf.TT'l 


question.  That  case  turned  on  forfeiture ;  and  it  was 
CaVe/  "  held  that  there  was  a  forfeiture,  not  so  strict  and  formal 
as  to  discharge  a  complete  shareholder,  but  sufficient  to 
discharge  a  person  who  had  only  agreed  to  take  shares. 
The  interest  stipulated  for  in  the  present  case  was  only 
a  dividend  under  another  name;  Mixer's  case{b);  so 
that  Barrett  was  entitled  to  a  share  in  the  profits  from  a 
period  preceding  the  stoppage  of  the  bank.  It  is  the 
case  of  a  new  partner  coming  in  and  bringing  in  fresh 
capital,  and  receiving  for  a  short  time  a  fixed  sum  in 
lieu  of  his  share  of  profits ;  he  is  a  partner  from  that 
time,  for,  having  brought  in  capital,  he  must  be  either  a 
partner  or  a  creditor ;  but  it  is  impossible  to  adopt  the 
latter  alternative,  and  to  say,  that  what  he  brought  in, 
a  sum  which  the  company  was  never  liable  to  repay,  was 
a  loan.  This  is  not  like  the  case  put  by  Mr.  Wickens^ 
of  two  partners  agreeing  that  from  a  future  day  the 
profits  shall  be  divided  in  difierent  proportions,  nothing 
else  being  altered ;  here,  fresh  capital  is  brought  in,  and 
the  proportion  of  profits  altered  at  once.  In  BeresfarcTs 
cast,  the  contract  was  capable  of  being  rescinded,  and 
the  Court  held  that  it  was  rescinded.  But  here,  the 
rights  must  stand  as  they  were  just  before  the  winding- 
up  onler  was  made.  As  to  the  misrepresentations,  they 
wcrt>  contained  in  reports  made  out  by  agents  of  the 
com}vany  and  adopted  by  the  shareholders,  of  whom 
JSarrtU  was  one;  he,  therefore,  cannot  complain  of 
Iheiu,  But,  aj>art  from  this,  there  was  no  such  misre- 
presentation as  could  avoid  the  contract  The  sutement 
was  not  sent  to  BiMtrtU  as  an  inducement  to  take 
shares,  it  was  «aily  sent  to  show  what  dividend  coold  be 
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made.     Nicots  case  {a)  and  Mixei^s  case(b)  show  that        1865. 
the  representations  thus  made  are  not  so  connected  with     „  , 

'^  ...  Barrett  s 

the  contract  as  to  invalidate  it.    The  remedy  is  by  action        Case. 
against  the   directors   who   made    the    representation; 
Davidson  v.  TuUocA{c). 

Mr.  Baily  in  reply. 

The  company  could  not  before  the  1st  of  October 
have  filed  a  bill  to  compel  Barrett  to  take  the  shares ; 
so  in  the  interim  he  cannot  have  been  a  shareholder. 
The  interest  cannot  have  represented  a  share  of  profits, 
for  it  must  have  been  paid,  whether  there  were  profits  or 
not  JBarretfs  position,  therefore,  was  quite  different 
from  that  of  a  partner,  and  the  money  he  paid  cannot 
be  considered  as  forming  part  of  the  capital  of  the 
company. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts  as       June  9, 
above,  proceeded  as  follows : — 

This  order  is  objected  to  by  the  Appellant  on  two 
grounds :  First,  that  he  never  in  fact  became  a  share-> 
holder  in  the  company  in  respect  of  these  twenty-two 
shares ;  and  secondly,  that  if  he  in  fact  became  a  share- 
bolder  in  respect  of  these  shares,  he  was  induced  to 
become  so  by  fraud  and  misrepresentation. 

Upon  the  latter  of  these  points,  I  have  felt  scarcely 
any  difficulty.  The  case,  in  (his  respect,  rests  entirely 
upon   the   representations   contained   in   the   report  of 

February, 

(a)  3  DtG.^J.  387.  (c)  6  Jar.  {N.  S.)  543  ;  3  Macg. 

(6)  ADtG.^J.  bib.  783. 
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1865.        February,  1864,  and,  the  business  of  the  bank  having 
n  .      been  continued  to  be  carried  on  from  that  time  up  to  the 

iIarretts       ^  ^ 

Case.  time  of  the  Appellant's  contract  for  the  purchase  of  the 
twenty-two  shares,  subject  of  course  to  the  fluctuations 
of  trade,  and  the  contingencies  of  profit  and  loss  during 
the  whole  of  that  period,  I  think  that  the  report  of 
February^  1864,  cannot  properly  be  regarded  as  having 
been  a  proximate  cause  of  the  Appellant's  contract. 

It  is  upon  the  other  point,  whether  the  Appellant  ever 
became  a  shareholder  in  the  company  in  respect  of  these 
twenty-two  shares,  that  I  have  felt  this  case  to  be  a  diffi- 
cult one ;  but  in  the  result  I  have  come  to  the  same  con- 
clusion as  that  at  which  the  Vice-Chancellor  has  arrived. 
I  think  that  upon  the  true  construction  of  the  letter  of 
the  22nd  of  June,  1864,  the  offer  made  to  the  Appel- 
lant by  that  letter  was  not  that  he  should  become  the 
purchaser  of  these  shares  at  a  future  day,  but  that  he 
should  become  the  immediate  purchaser  of  them  upon 
the  terms  specified  in  the  latter  part  of  the  letter,  of 
taking  interest  upon  the  purchase-money  from  the  time 
of  payment  of  it  up  to  the  1st  of  October ^  and  one 
quarter's  profits  from  the  1st  of  October  to  the  end 
of  the  year,  and  of  course  thenceforward.  Had  it 
been  intended  that  the  Appellant  should  not  become  the 
proprietor  of  these  shares  until  the  1st  of  October^  I 
think  that  intention  would  in  some  way  have  been 
expressed  in  the  letter,  and  not  have  been  left  to  be 
inferred  from  the  provision  that  the  Appellant  should 
take  the  profits  from  the  1st  of  October  only,  a  pro- 
vision which  seems  to  me  to  have  been  made  with  re- 
ference not  to  the  proprietorship  of  the  shares,  but  io 
the  course  pursued  by  the  company  in  making  their 
dividends  annually.  That  it  was  intended  that  the 
Appellant  should  become  the  proprietor  of  the  shares 
from  the  time  of  the  purchase,  and  not  from  the   1st 

of 
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of  October  only,  is,  I  think,  much  confiriDed  by  the        1865, 

circumstance  of  the  shares  havin«^  been  allotted  to  the     J'^^''*^ 

,  Barretti 

Appellant  almost  immediately  after  he  had  agreed  to  Casb. 
accept  them,  and  long  before  the  1st  of  October  ;  and 
I  diiok  that  the  Appellant  having  accepted  the  offer  of 
the  shares  unconditionally,  and  having  paid  the  purchase- 
money  for  them,  he  must,  at  all  events  from  the  time 
of  his  having  made  such  payment,  be  considered  to  have 
been  in  equity  the  owner  of  the  shares.  It  was  said 
that  he  could  not  have  compelled  the  company  to  give 
him,  and  that  the  company  could  not  have  compelled 
him  to  take,  the  certificates  of  the  shares  until  the  1st  of 
October ;  but  if  this  be  so,  I  think  it  could  only  be  by 
reason  of  the  provision  as  to  the  dividends,  and  that  his 
position  as  proprietor  of  the  shares  was  not  affected  by 
this  provision,  nor  do  I  think  it  was  affected  by  his 
non-execution  of  the  company's  deed,  he  being  pre- 
sently entitled  in  equity  to  the  shares.  I  agree,  there- 
fore, in  the  opinion  of  the  Vice-Chancellor,  and  this 
appeal  must  accordingly  be  dismissed ;  but  as  my  learned 
Brother,  if  he  does  not  differ  from  me  in  opinion,  has,  at 
all  events,  great  doubts  upon  the  case,  I  think  it  should 
be  dismissed  without  costs. 


The  Lord  Justice  Knight  Bruce. 

In  this  case  I  think  it  unnecessary  to  give,  and  I 
abstain  from  giving,  an  opinion  as  to  the  effect,  if  any, 
in  the  Appellant's  favour,  of  the  inaccuracies  contained 
in  the  report  of  the  directors  of  this  company  made  on 
the  1st  of  February,  18G4. 

With  great  deference  to  the  Vice-Chancellor,  it 
appears  to  me  that  the  present  controversy  may  be 
decided  on  the  meaning  and  effect  of  the  correspond- 
ence of  June,  July  SLnd  August,  18Gt,  with  reference  to 

what 
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1865.        what  is  said  in  it  on  the  subject  of  the  1st  of  October, 
^^^'^^^^      1864.    I  consider  its  meaning  and  effect  to  have  been,  not 

B  A  R  R  ETT  *B 

Case.  ^o  Constitute  Mr.  Barrett  at  any  time  in  or  before  Jimef 
July,  August  or  September,  1864,  a  holder,  legally  or 
equitably,  of  any  shares  in  this  company,  besides  the 
shares  held  by  him  previously  to  the  time  when  that 
correspondence  began.  But  before  the  month  of  Octo- 
ber  arrived  the  company  must  be  considered  as  having 
come  to  an  end.  So  that,  in  my  opinion,  the  time  of  the 
commencement  of  his  partnership,  in  respect  of  the 
additional  shares  mentioned  in  the  correspondence,  never 
arrived.  The  payment  of  the  660/.  made  no  difference 
I  conceive.  For  that  payment  stood,  in  my  opinion,  at 
the  time  when  the  company  came  to  an  end,  upon 
the  footing  merely  of  an  advance  to  the  company  at 
interest. 

It  seems  to  me,  accordingly,  that  Mr.  Barrett  ought 
not  to  be  on  the  list  of  contributories  for  more  shares 
than  those  that  he  held  at  the  commencement  of  June, 
1864. 

My  learned  Brother,  however,  agreeing  with  the 
learned  Vice-Chancellor,  the  appeal  will  of  course  stand 
dismissed,  and  I  need  not  say  that  they  are  very  likely  to 
be  right. 
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1866. 


In  the  Matter  of  THE  AGRICULTURIST  CATTLE 

INSURANCE  COMPANY. 

LORD  BELHAVEN'S  CASE.  ^^^jllefi?^' 

rpHIS   was   an   appeal   by  Lord   Belhaven  from  an    f^J^"^^  f^^ 


Lords  Jur- 


order  of  the  Master  of  the  Rolls  putting  him  on        tices. 
the  list  of  contributories  for  twenty-five  shares.  ^*  ag^'eed  to 

be  a  vice-pre- 
sident of  a 

The  company  was  formed  in  the  year  1845  under  the  f«mp«ny»and 

*^   ^  "^  -^  being  informed 

Stat.  7  &  8  Vici.  c.  110.     The  following  clauses  of  the  that  he  must 
deed  of  settlement  are  the  only  ones  which  it  is  neces-  ^^  ^  qualTfica- 
sary  to  set  out  for  the  purposes  of  the  present  report : —  tiou,  he,  in 

October,  1846, 
applied  for 

"  164.  That  it  shall  be  lawful  for  the  board  of  directors  shares,  which 
to  pay  or  discharge  any  debts  or  claims  owing  by  or  to  him,  and  he 
made  against  the  company  upon  any  evidence  they  shall  ^-^'^l^^®  ^^^^ 
think  proper,  and  to  enter  into  or  make  any  compromise  executed  the 
or  composition  with  respect  to  any  claims  made  against  deed^*"soon 
or  owing  to  the  company,  and  to  accept  any  security  real  afterwards 

he  learnt 

or  personal  for  any  debt  or  debts  owing  to  or  made  by  that  a  qualifi- 

the  ^^^^^^  ^as  not 
necessary  and 
refused  to  be  a 
shareholder  or  to  pay  calls.  In  1854  the  directors  resolved  to  sue  him,  and  negocia* 
tions  took  place  which  resulted  in  an  arrangement  between  him  and  the  directors  that 
he  should  pay  50/.  and  be  released  from  all  further  liability.  He,  in  1 855,  paid  the 
50/.,  which  w&s  entered  in  the  books  of  the  company.  The  arrangement  was  con- 
firmed at  a  general  meeting  which  was  attended  by  very  few  shareholders,  and  a 
report  of  the  resolutions,  including  that  confirming  the  arrangement,  was  sent  to  all  the 
shareholders,  not,  however,  showing  what  the  terms  of  the  arrangement  were.  B. 
never  afterwards  was  treated  as  a  shareholder,  except  that  his  name,  which  had  been 
returned  to  the  registration  office  as  a  shareholder,  had  never  been  removed.  In  1861 
an  order  was  made  for  winding  up  the  company. 

Held,  that  there  was  sufficient  doubt  as  to  B.'s  liability  to  be  treated  as  a  shareholder 
for  the  dispute  between  him  and  the  directors  in  1854  to  be  considered  a  proper  sub- 
ject of  compromise,  and  that  under  the  powers  given  to  the  directors  by  7  &  8  Vict, 
c  ItO,  8. 27,  and  the  deed  of  settlement,  the  arrangement  was  valid. 

Whether,  supposing  the  arrangement  to  have  been  ultra  vires,  it  would  not  have 
beea  supported  on  the  ground  of  acquiescence  aud  lapse  of  time,  quare  f 
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1865.        the  company,  as  the  board  shall  think  proper;  and  in 

^^^^      case  any  question  or  dispute  shall  arise  between  the 

Belhaven's    company  and  any  other   person  or   persons,   body  or 

Labb.         bodies  politic   or   corporate,   either  to  refer  the   same 

to  arbitration  or  to  settle  it  in  such  manner  as  the  board 

of  directors  shall  think  proper.*' 

''198.  That  when  and  so  often  as  any  shareholder 
shall  break  or  refuse  or  neglect  to  conform  or  comply 
with  any  of  the  covenants,  agreements  and  provisions 
contained  in  these  presents,  and  which  on  his,  her  or 
their  part  ought  to  be  performed  or  complied  with, 
or  when  and  so  o(\en  as  the  default  or  misconduct  of  any 
person  or  persons  who,  in  pursuance  of  the  directions  here- 
inbefore contained,  may,  either  solely  or  with  securities, 
have  given  security  to  the  directors  of  the  company  or 
any  of  them,  or  any  trustee  or  trustees  of  the  company, 
shall  in  the  opinion  of  such  directors  render  any  action, 
suit  or  other  proceeding  necessary  upon  such  security,  it 
shall  be  lawful  for  the  board  of  directors  to  bring,  com- 
mence, carry  on  and  prosecute  any  action  or  actions, 
suit  or  suits,  or  other  proceedings  at  law  or  in  equity ; 
and  that  it  shall  also  be  lawful  for  such  boajrd  of  directors 
when  and  so  often  as  they  shall  think  fit,  to  bring,  com- 
nK>nce,  carry  on  and  prosecute  any  action  or  actions, 
suit  or  suits^  or  other  proceedings,  against  any  person  or 
persons  for  or  on  account  of  any  of  the  property  or 
funds  of  tlie  comiviny,  or  for  or  on  account  of  any  con- 
tract or  enpigenients  with  or  on  behalf  of  the  company, 
or  R>r  or  on  account  or  in  respect  of  any  other  matter, 
cause  or  thing  concerning  the  rights  or  interests  thereof, 
and  at  any  tinw  afkerwarvls  to  stay,  Cv*mpn>mise  or  com- 
pound any  such  aciii>iK  suit  or  other  proceeding,  and 
also  from  time  to  time  to  nL^fer  to  aibitratloaany  disputes 
or  ditK^HMK^es  in  anywise  concerning  the  cooifittnyy  upoo 
wluch  there  nuY»  in  the  opiuioii  of  the  bcvirvl  of  directors, 
be  cause  for  aa\  such  «ctiott,  suit  or  other  ptuceeding, 

aud 
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and  eidier  before  or  after  the  commencement  of  any        1865. 
action,  suit  or  other  proceedings  relative  thereto.'*  ^ 

Belhaykn's 
Soon  after  the  formation  of  the  company,  it  was  sug-  ^**' 

gested  to  Lord  JBelhaven  that  he  should  become  a  vice- 
president,  and  he  was  told  that  for  that  purpose  he  must 
take  shares  in  the  company.  He  accordingly  apph'ed 
for  the  twenty-five  shares  in  question.  The  shares  were 
allotted  to  him,  and  he  paid  IZ.  per  share  on  them.  Soon 
afterwards  he  learnt  that  it  was  not  necessary  for  his 
holding  the  office  of  vice-president  that  he  should  take 
shares  for  his  qualification,  and  he  then  declined  to  take 
the  shares,  refused  to  execute  the  deed  of  setdement  of 
the  company,  or  to  have  any  further  concern  in  the 
matter.  In  the  year  1847  a  dividend  was  declared 
upon  the  shares  of  the  company,  and  the  factor  of  Lord 
Belhaven  wrote  to  the  secretary  or  agent  of  the  com* 
pany  requesting  to  know  how  he  might  receive  that 
dividend.  But  it  appeared  that  this  letter  was  written 
by  Lord  BelhaverCs  factor  without  his  authority.  In  the 
months  of  February  and  September^  1848,  calls  of  1/. 
per  share  were  made  upon  the  shares  in  this  company, 
and  Lord  Belhaven  refused  to  pay  those  calls. 

In  November^  1848,  great  difierences  arose  among 
the  shareholders,  and  some  of  them  desired  to  retire. 
An  arrangement  was  made  for  their  so  retiring,  the 
nature  of  that  arrangement  being  that  a  call  of  4/.  per 
share  should  be  made  on  all  the  shares  of  the  company, 
that  the  retiring  shareholders,  in  proportion  to  the 
number  of  shares  which  they  held,  should  pay  a  portion 
of  that  call,  and  that  the  shares  held  by  the  share* 
holders  who  desired  to  retire  should  be  forfeited  for  non- 
payment of  the  remainder  of  the  call.  Some  of  the 
shareholders     retired     under    this     arrangement,    and 

amongst 
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1865.       amongst  others  a  gentleman  of  the  name  of  Brother- 

^^^"^^"^"^      hood. 
Lord 

Belhaven's 

Case.  Jj^  ^j^^  y^^^  I8i9  various  Other  shareholders  desired 

also  to  retire  from  the  company,  and  another  arrange- 
ment was  made  with  those  other  shareholders  for  their 
retirement  from  the  company  by  a  forfeiture  of  their 
shares.  Many  members  of  the  company  retired  under 
this  arrangement,  and  among  others  a  gentleman  of  the 
name  of  Spackman. 

In  the  years  1849  and  1853  renewed  applications 
were  made  to  Lord  Belhaven  for  payment  of  the  calls 
which  had  been  made  upon  the  shares,  and  he  again 
refused  to  pay  the  calls.  Ultimately,  in  June^  1854,  the 
directors  resolved  to  sue  Lord  Belhaven  for  his  calls. 
That  step  on  the  part  of  the  directors  led  to  a  negoti- 
ation between  them  and  Lord  Belhaven;  and  in  January^ 
1855,  Lord  Belhaven  offered  to  pay  50Z.  upon  being 
released  altogether  from  any  further  liability  in  respect 
of  his  shares.  The  directors  of  the  company  accepted 
that  offer;  and  accordingly,  in  March^  1855,  Lord 
Belhaven  paid  the  50/.  In  April,  1855,  there  was  a 
formal  resolution  of  the  directors  to  accept  Lord 
Belhaven's  offer,  and  to  recommend  to  the  general 
meeting  of  the  shareholders  a  cancellation  of  Lord 
Belhaven*s  shares,  and  that  he  should  be  absolved  from 
all  further  liability  in  respect  of  the  shares.  On  the  1 1th 
June,  1855,  notice  was  given  for  a  general  meeting,  and 
for  a  special  meeting,  on  the  28th  of  June,  to  alter  the 
deed  of  settlement  and  for  other  purposes.  The  general 
and  special  meetings  were  held  accordingly  on  the  28th 
of  June,  1855;  and  at  one  of  those  meetings  a  resolu- 
tion was  passed  to  alter  the  deed,  and  a  further  resolution 
was  also  passed, — ''That  the  arrangement  with  Lord 
Belhaven  now  reported  by  the  directors  to  the  meeting 

be 
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be  adopted  and  copfirmed  and  the  same  is  hereby  done.**  1865. 
About  eight  shareholders  only,  as  it  appeared,  attended  ^^^^T^ 
this  meeting ;  but  after  the  meeting  a  printed  circular  Bblhavem's 
was  sent  to  all  the  shareholders  containing  the  report  ^^•■* 
made  to  the  meeting  and  the  resolutions  which  had 
been  passed  by  it,  including,  amongst  others,  the  resolu- 
tion which  had  been  passed  as  to  the  arrangement  with 
Lord  JBelhaven,  setting  out  the  resolution  in  the  terms 
in  which  it  was  passed.  Subsequently,  on  the  19th 
July,  1855,  another  special  meeting  of  the  company  was 
held,  at  which  the  resolution  which  had  been  made  at 
the  meeting  of  the  28th  of  June,  1855, for  altering  the  deed 
of  the  company,  was  confirmed,  according  to  provisions 
contained  in  the  deed,  which  required  that  for  the  pur- 
pose of  altering  it  there  should  be  two  meetings,  one  at 
the  distance  of  at  least  three  weeks  from  the  other. 
Another  general  meeting  of  the  shareholders  was  held 
in  the  month  of  April,  1856,  at  which  the  balance- 
sheet  for  the  year  ending  the  31st  December,  1855,  was 
presented,  and  in  this  balance-sheet  there  was  an  item 
of  526L  returned  as  received  from  shareholders ;  501. 
which  had  been  received  from  Lord  Belhaven  was 
included  in  this  item,  but  it  was  not  in  any  way  dis- 
tinguished in  it. 

In  1857  another  dividend  was  declared  on  the  shares 
in  the  company.  Lord  Belhaven  received  no  part  of  it ; 
and,  in  fact,  there  was  no  communication  with  him  on 
the  subject  of  any  of  the  affairs  of  the  company  from 
the  date  of  the  28th  of  June,  1855,  until  after  the  order 
for  winding  up  the  company  had  been  made. 

Upon  Lord  Belhaven*8  first  agreeing  to  take  the  shares 
his  name  had  been  returned  to  the  Joint-Stock  Com- 
panies  Registration   Office   as   a    shareholder,  and    it 
remained  there  when  the  order  for  winding  up  the  com- 
pany 
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1865.       pany  was  made ;  but  in  the  alphabetical  list  of  share- 
^'^^'^^      holders,  collected  from  the  share  register  of  the  company 

Lord 

Bbluavcn'i  for  the  1st  of  April,  1858,  Lord  Belhaven's  name  did 
Cask.  j,^^  appear.  It  seemed,  however,  to  have  been  left  in  the 
share  register  book  from  which  the  alphabetical  register 
was  collected,  and  also  in  a  book  called  the  numerical 
register  of  shareholders.  But  in  this  latter  book,  the 
numerical  register  of  shareholders,  the  word  "forfeited** 
was  written  in  pencil  after  Lord  Belhavens  name,  sub- 
sequently to  the  meeting  of  the  ^8th  of  June,  1855. 

The  order  to  wind  up  the  company  was  made  on  the 
20th  of  ApHU  1861. 

The  Master  of  the  Rolls  considered  that  Lord  Bel-- 
haven^s  case  was  not  distinguishable  from  that  of 
Spiickman  {a)f  who  had  been  decided  by  the  Lord 
Chancellor  to  be  a  contributory,  and  on  this  ground  he 
decided  that  Lord  JBelhaven's  name  must  be  on  the  list 
of  contributories. 

Mr.  Hohhouse  and  Mr.  John  Pearson  for  the  Ap- 
pellant. 

Cookneys  case{b)  was  the  first  case  which  decided 
that  an  application  for  shares  followed  by  allotment  and 
payment  of  deposit  was  conclusive,  though  the  deed  was 
never  executed ;  but  in  that  case  there  never  was  any 
repudiation  of  the  liability  to  take  shares.  Here,  there 
was  a  speedy  repudiation  of  the  shares  as  applied  for 
through  mistake,  a  reasonable  doubt  as  to  the  liability 
to  take  them^  and  a  bona  fide  dispute  as  to  such  lia- 
bility; and  £ertsfortr$  case{c)  shows,  that  in  such  a 

case 

(•)  13   IT.   It  479;  11  J«r.      170. 
a.  S  207.  (f)  1  M9C  t  G.  197. 

(4)  :i6&i>v.6;  3i>rG.^J. 
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case,  the  contract  to  take  shares  resting  in  fieri,  the  1865. 
directors  may  release  the  liability  to  take  them.  The  ^^^^^^ 
agreement  to  take  shares  was  broken  in  1849,  so  the  Bklbaybn's 
Statute  of  Limitations  is  a  bar  to  any  action,  and  there  ^^•** 
never  has  been  a  case  in  which  a  Court  of  Equity  has 
interfered  in  the  way  of  specific  performance  when  the 
remedy  at  law  has  been  barred  by  the  statute.  Brother- 
hood^s  case{a)  shows  that  the  test  of  being  a  contribu- 
tory is,  whether  a  party  could  by  a  suit  in  equity  be 
compelled  to  contribute,  the  act  substituting  winding  up 
for  a  suit  in  equity.  In  that  case  the  alleged  contribu- 
tory was  held  to  be  released  on  the  ground  of  the 
notoriety  of  the  Chippenham  arrangement,  and  the  pre- 
sumption of  acquiescence  on  the  part  of  the  share- 
holders. Here,  the  case  of  acquiescence  is  quite  as 
strong;  the  directors,  to  whom  extensive  powers  of 
managing  a  mercantile  concern  are  given,  must  have 
power  to  settle  disputes,  even  if  the  deed  does  not 
confer  a  sufficient  power  in  terms,  which,  we  submit,  it 
does.  The  act  7  &  8  VicL  c.  110,  s.  27,  defines  the 
powers  of  directors  in  term^  wide  enough  to  include 
such  an  arrangement  as  that  here  in  question ;  and  the 
164th  section  of  the  deed  in  the  present  case  is  alone 
enough  to  give  it.  Spachmans  case  {b)  does  not  govern 
the  present ;  the  transaction  there  being  concealed,  and 
80  savouring  of  fraud.  Here,  everything  was  fair  and 
above  board,  and  there  is  at  least  as  much  ground  for 
presuming  acquiescence  as  in  BrotherhoocTs  case,  which 
was  approved  by  the  Lord-Chancellor  in  Spackman's 
case.  Assuming  the  power  of  the  directors  to  com- 
promise to  be  doubtful,  still  their  act  would  be  good  as 
between  them  and  the  party  with  whom  they  were 
dealing ;  Bargate  v.  Shortridge  (c). 

Mr. 

(fl)  31  Beac.  365 ;  8  Jar,  N,  S.      N.  S.  207. 
926.  L.  J.  (c)  5H.qfL.  Cos.  297. 

(6)  13   W.  R.  479;    11  Jur. 
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IRf!/S.  Mr.  Selwt/n  and  Mr.  Bush  for  the  Official  Manager. 

1^,,,,,,  Lord  Belhaven  applied   to   have   shares  allotted  to 

Hki  iiavrn'i  |)iin.  Twenty-five  shares  were  allotted,  and  he  paid  the 
deposit  of  1/.  per  share  upon  them,  thus  unequivocally 
tcstifyhig  his  acceptance  of  them.  He  thereby  became 
in  equity  a  shareholder;  Lindley  on  Partnership  {a)  \ 
Yelland's  Case{b);  Cookney's  Cas€{c);  Blackburn's 
Case{d ) ;  Burton's  Case{e).  He  would,  even  at  law,  have 
been  estopped  from  denying  that  he  was  a  shareholder ; 
Cheltenham  and  Great  Union  Railway  Company  v. 
JhtHiel{f)*  Scrip  was  delivered  to  him  and  retained  by 
him,  his  name  was  returned  to  the  registrar  as  a  share- 
holder, and  dividends  were  paid  to  him  or  entered  in  the 
books  as  payable  to  him.  It,  therefore,  is  unques* 
tionnble  that  he  became  a  contributory. 

Tl>en,  did  he  ever  cease  to  be  a  contributory  ?  The 
business  having  been  carried  on  at  a  loss,  it  became 
iHve$$ary«  in  18-18^  to  make  calls;  and  in  Febrmary  and 
.4 ny  194(1  valid  calls  of  \L  per  share  were  made.  In 
JW^yiiiVr*  ISk\  the  Chippenham  arrangement  was  pro- 
|HVf^«  shar^hoKicrs  wen^  to  come  into  it  within  a  month 
\Mr  iH^  at  alL  In  acvc^r\lance  with  it,  a  call  of  4L  per 
shar^  was  ma\W«  which  was  not  Talid»  so  that  non- 
l^ayiiK^l  v>f  it  was  ik>  ^Himl  of  fc»dS»lure,  as  was  held 
m  ^^^*!(t«M^V  cuj^«  Nv>lic«  of  this  arrangement  was 
cirvNtU^^  aini  exysrv  stMurvlKJdet'  stUht   ha^e   availed 

wa$  vW^I<\k     In  ISI^  an  apfCx*aik>a  Joc  calk  was 

K"  l.vwt  Kr^  Wyif><     He  pa>(v\sKii  t.>   hiv^  hcs  shares 

CTju^vU*^     W^tS^^  afctx^cx>tt  wa$   aaade  t»  him   in 
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1853;  and  in  June^  1854^  the  board  of  directors  re-        1865. 
solved  to  sue  him.     He  was  not  sued,  but  a  negotiation       ^-^v-^-' 
commenced.     No  forfeiture  was  declared  of  his  shares,    Belbaven's 
but  the  directors  resolved  to  propose  to  the  general         Case. 
meeting  that  his  shares  be  cancelled.    A  general  meet- 
ing was  called  for  28th  June,  1855,  and  a  special  meeting 
for  the  same  day.     No   intimation  was  given  that  any 
arrangement  with  Lord  Belhaven  was  to  be  made  at 
either  meeting.     The  resolutions  passed  at  that  meeting 
could  not  bind  an  absent  shareholder ;  Laweis  Case  (a) ; 
nor  even   a   shareholder  who  was   present;   MorgarCs 
Case{b),     It  may  be  urged  on  the  other  side,  that  it  was 
the  duty  of  the  directors  qu&  officers  of  the  company  to 
give  proper  notice  to  the  general  meeting  of  the  arrange- 
ment, and  that  Lord  Belhaven  is  not  to  suffer  for  their 
negligence ;  but  the  true  view  is,  that  in  this  transaction 
they  were  his  agents.    His  liability  was  clear,  so  the  power 
to  compromise  could  not  apply.     Then,  again,  it  was  his 
duty  to  see  that  his  name  was  not  included  in  the  return 
to  the  registrar ;  7  ^  8  VicL  c.  1 10, «.  13.     But,  whatever 
notice  was  given,  the  proceeding  was  invalid,  for  it  was 
x\\xk  vires,  both  of  the  directors  and  of  a  general  meet- 
ing, to  forfeit  shares  in  this  way ;  Morgaiis  Case  (6) ; 
J3ennet(s  Case{c)\  harness  Case  {a).     The  minute  is 
Slot  sufficient  to  give  any  absent  shareholder  notice  of 
^hat  was  done  about  Lord  Belhaven.     An  arrangement 
^ith  him  is  vaguely  referred  to,  it  might  have  been  for 
a  loan  or  for  taking  shares,  or  for  insuring  stock  on 
special  terms,  or  for  any  other  legal  purpose ;   and  any 
shareholder  who  perused  the  minute  had  a  right  to  con- 
clude that  it  was  an  arrangement  which  could  legally  be 
made,  not  an  arrangement  which  was  ultr^  vires.     But, 
again,  entries  in   the  books  of  the   company  are   not 

notice 

(fl)  \  BtQ.M.SfG.  421.  (c)  5  De  G.  M.  ^  G,  284. 

(6)  1  Hot.  Sr  G.  225. 

Vol.  Ill— 1.  E  D.J.8. 
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IMS.  notice  to  the  thareholdersy  for  the  shareholders  are 
^"^^  under  no  obligation  to  examine  the  books.  They,  by 
BiikiuvKN'f  ^1*^  ^^^^  ^f  settlement,  delegate  certain  powers  to  the 
Cass,  directors  and  to  the  general  meetings,  and  are  under  no 
obligation  to  ask  whether  those  powers  have  been 
exceeded  or  not,  till  they  know  something  which  is 
lufUcient  to  put  them  on  inquiry;  Lawess  Case  {a); 
Morgans  Caseijb),  Moreover,  the  shareholders  could 
not  examine  the  books.  They  had  a  right  to  see  an 
abstract  of  the  deed,  list  of  shareholders,  copy  of  bye- 
laws,  register  of  shareholders^  and  directors*  attendance* 
book;  but  could  not  obtain  inspection  of  the  books 
which  would  bo  required  to  give  them  information  as  to 
this  transaction ;  Detd  of  Settlement,  clauses^  33,  62, 
(W,  K),  1(15,  10(5,  116,  117,  118,  119;  7  if  8  Vict.  c. 
no.  M,  83,  37,  60,  57.  Even  if  they  could  have  ex- 
amined the  books  and  had  done  so,  they  would  have  had 
no  notice;  Kx  parte  Jiro9cn(c);  for  Lord  BelAacen*s 
name  rt'nuiintHl  in  the  register  of  shareholders,  the  word 
^Morit^iteil"  l^^ing  written  against  it  only  in  pencil;  and 
a  i^r^on  KH>king  in  the  registry  office  could  find  nothing 
to  tell  him  that  l4ord  IMJkartn  was  not  still  a  share- 
holder, Nv^hing  took  pidce  at  the  special  meetings 
^ith  retl^^elK^^  to  Lord  liethiwem*s  retirement,  the  Nib- 
jed  beii\^  alluvM  to  v>nly  in  ihe  report  to  the  ordinary 
HMTiMii^^.  The  dirtvu>r«  had  power  to  R^^rfint  shares  in 
CfHTt^iiin  specified  events^  but  Lord  JS€ikmrtm*s  shares 
wrnr  nv^  Ivi^bW  lo  R>Hieitur>^«  tor  he  paid  all  valid  cnlls 
^1  KaU  Kf<i)  mAde.  Nor  dki  the  directors  profess  to 
iJoH^i  thewx  but  K"  pfofo^e  ctuicelUtkHis  of  ikem.  A 
||iN^<f«l  i»evtu^  Wftd  tK"  power  eitiier  so  fcriek  or  cayncrl 
$Kmv^  I'Wfe  vvuld  aiM  W  aav  jK^^aLnHcesKe  n>  faind 
iW  $kuv^b^»Uberi^  t^  the«  w?k  sa  itcstr  masia  of  the 

fbll 
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full  information^  which  is  a  necessary   preliminary  to        1865. 
acquiescence.     Time   alone  could  not  affect  the  case,      ^T^^*^^ 
and  Lord  Belhaven  was  a  director,  which  brings  the    Belhavrn's 
case  within    Stanhope's  Case  (a).      It  was   Lord  liel-        Ca»z. 
haven^s  duty,  as  one  of  the  directors,  to  see  that  the 
shareholders  were  properly  informed  of  what  had  been 
done,  and  he  must  be  answerable  for  its  not  having  been 
done;  SpackmarCs  Caseijb). 

Mr.  Daniel  and  Mr.  Long  for  the  creditors*  repre- 
sentative. 

Lord  BelhavevLS  name  is  still  on  the  register  in  the 
office  for  registration  of  joint-stock  companies.  Per- 
sons who  deal  with  the  company  cannot  go  beyond 
that — they  have  no  opportunity  of  inspecting  any  of  the 
documents  of  the  company,  and  the  object  of  the  register 
was,  that  the  public  might  have  the  means  of  knowing 
who  were  the  shareholders  in  a  company.  Under  the 
act  7  &  8  VicL  c.  110,  the  execution  of  the  deed  is 
not  necessary  in  order  to  create  liability  to  creditors. 
The  act  uses  the  word  ''subscribers,"  as  well  as  the 
word  "shareholders,"  the  latter  properly  denoting  the 
persons  who  have  complied  with  all  the  prescribed  for- 
malities ;  but  taking  into  account  the  first  part  of  the 
interpretation  clause,  the  word  "shareholders"  evidently 
includes  subscribers,  i.  e.  persons  who  have  taken  shares, 
but  not  executed  the  deed.  The  26th  section  is  unin- 
telligible in  any  other  view.  Taking  together  sects.  8, 
7,  13,  25,  26,  66,  67,  68,  there  is  a  liability  to  creditors 
which  cannot  cease  until  Lord  Belhaven^s  name  is  re- 
moved from  the  register ;  and  he  therefore  ought  to  be 
on  the  list  of  contributories. 

Mr. 

(a)  3  DeG.iSm.  198.  N.  S.  207. 

(b)  13    W.  A.  479;  11  Jitr., 

£2 


62  CASES  IN  CHANCERY. 

1 865.  Mr.  Hobhouse  in  reply. 

Ljj^jj  The  question,  whether  a  person  is  a  contributory,  does 

Brliuvkn*s  not  depend  upon  whether  he  is  liable  to  creditors  or 
not,  it  is  a  question  between  shareholders.  Lord  BeU 
havtris  name  was  wrongly  on  the  list;  he  did  not  know 
that  it  was  there,  and  he  ought  not  to  be  a  contributory ; 
Lindley's  Partnership  (a) ;  Stone's  Case  (6) ;  Sutton's 
Ca$e(c).  The  law  is  not  altered  by  the  act  of  1857, 
20  &  21  Vict.  c.  78,  s.  7,  which  leaves  the  case  the  same 
as  under  11  &  12  Vict.  c.  45,  s.  73.  There  is  no  proof 
that  any  one  became  a  shareholder  on  the  faith  of  Lord 
Jielkaven*s  being  one.  BeresfordCs  Case  (d)  shows  that 
there  is  a  distinction  between  the  position  of  a  share- 
holder and  a  person  who  has  only  agreed  to  become  one, 
a  distinction  which  is  for  some  purposes  not  unimportant, 
though  for  most  it  is  immaterial.  A  person  who  has 
become  a  shareholder  can  only  be  released  modo  et 
formri  according  to  the  terms  of  the  deed  of  settlement ; 
but  a  mere  contract  to  take  shares  may,  I  submit,  be 
released  by  the  directors.  It  is  evident  that  there  was  a 
bonii  fide  dispute  with  Lord  JBelAatemj  he  denied  his 
liability  to  become  a  shareholder,  and  the  difference 
could  not  have  been  settled  without  litigation.  The 
powers  of  compromise  therefore  fidrly  arose.  It 
would  have  been  difficult  in  IS54  to  enforce  specific  per- 
formance against  Lord  Belkaren  after  the  unreasonable 
delay  which  had  taken  place*  Then  in  the  next  year  a 
compromise  was  made,  by  which  Lord  AUwk»  paid 
the  calls,  but  without  inlNest,  and  was  relemsed  firom 
beii^  a  shareholder*  Ii  was  a  fiur  and  proper  anrange- 
meni,  and  one  which  the  directors  had  power  to  make. 
Acwvrdii^  to  7  &  $  Tici*  c  1U\  s.  SI,  and  the  16kh 
clauses  of  the  deed  of  seHlenent,  the  directors  couM 


i«)  JPV  )ci$K  (c>  IW.SSS* 

(4)  3  ik  U.«  CS^  »X  yfyt  Mt€.^  G.  197* 
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rescind  a  contract  to  insure:  why  not  a  contract  to  1865. 
take  shares?  Then  the  compromise  was  duly  con-  ^ 
firmed.  Bennetts  Case  (a)  and  Lawes^s  Case  (5)  turned  Belhavem's 
on  fraud  and  misrepresentation.  In  Stanhopes  Case  {c\ 
the  party  was  a  complete  shareholder,  and  there  was  a 
clause  expressly  prohibiting  the  release  of  shareholders. 
In  Brotherhood's  Case  (jd),  the  shareholders  were  com- 
plete shareholders^  and  the  requisite  formalities  had  not 
been  complied  with.  Then  nearly  six  years  elapsed 
during  which  the  transaction  remained  unquestioned 
up  to  the  winding-up^  and  a  Court  of  Equity  cannot 
treat  any  liability  as  subsisting  now.  It  is  said  that  the 
register  was  not  altered^  but  the  alphabetical  list,  which 
is  the  only  one  persons  dealing  with  the  company  would 
look  to,  was  altered,  and  Lord  BelhaverCs  name  did  not 
appear  in  it  SpachmarCs  Case  does  not  govern  the 
present,  it  only  decides  that  a  forfeiture  not  carried  into 
effect  for  the  proper  objects  of  forfeiture,  but  in  pur- 
suance of  an  arrangement  with  shareholders  to  re- 
lease them,  is  invalid.  It  turned  on  bad  faith.  Here 
there  was  a  bon&  fide  compromise,  not  a  use  of  a  power 
for  a  purpose  for  which  it  was  not  given. 

Judgment  reserved. 


The  Lord  Justice  Knioht  Bruce. 

This  case  the  Master  of  the  Rolls  would,  as  I  collect,       June  IS. 
have  determined  otherwise  than  he  has  done,  that  is, 
would  have  determined  in  favour  of  the  present  Appel- 
lant, Lord  Belhaven,  but  for  the  view  taken  by  his  Honor 

of 

(a)  5  TkG.M.ifO.  284.  id)  31  Beav,  365  ;  8  Jur.  N.  S. 

(6)  IDcO.  M.if  G.  421.  926.  L.  J. 

(r)  Z  DeG.Sf  Sm.  198. 
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18^5.       of  the  recent  decision  of  the  Lord  Chancellor  in  Spack^ 

^^^^^^      flanks  Case^  which  his  Honor  considered  as  inconsistent 

Brliiavkm*!    with  the  present  Appellant's  success  in  the  controversy 

^^•■*        before  him.     It  seems  to  me,  however,  with  deference  to 

the  Master  of  the  Rolls,  that  there  was  not,  nor  is,  any 

such  inconsistency;  that  the  Lord  Chancellor's  judgment 

in  SpackmarCs  Case  proceeded  mainly  on   suppression, 

concealment  and  fraud,  and  that  there  is  not  any  such 

ingredient  in  the  case  before  us,  which,  in  my  opinioHi 

it  was  and  is   possible  to   decide  in   Lord  Belhaveiis 

favour,  without  contradicting  that  of  Spackman. 

There  appears  to  have  been  a  bon&  fide  dispute^ 
bonfi  fide  on  each  side,  whether  Lord  JSelhaven  was 
right  or  wrong,  between  him  and  the  directors,  as  to  his 
liability  to  be  treated  as  a  shareholder  or  subscriber, 
which  they  asserted,  and  he  denied.  He  had  never 
executeil  the  doeil  of  settlement,  though  he  had  paid  a 
de)Hv»it  and  his  name  stood  on  the  register.  The  dispute 
had  Ihhmi  of  some  years*  standing,  when  early  in  1855  (be- 
fore the  middle  of  April)  the  directors  agreed  to  accept, 
and  he  agrceit  to  pay,  50L  for  his  complete  discharge. 
This  sum  aoci^rvlingly  he  )\tid,  and  they  received ;  and  at  a 
pMieml  meeting  of  the  company  held  on  the  ^th  of  Jume, 
IS^W  a  n^solution  up^^n  that  subject  was  entered  into, 
which  was  thus:— [His  LonUhip  read  the  resolution.] 

Matt«^r$  ren^ined  on  this  fvN>ting  until  and  after  the 
linie  of  the  windii^  u)\  the  order  for  which  was  made 
on  the  5Jl>th  of  .4;»rt7^  IScU.  mon?  than  six  years  after 
the  anrangonvrut  rew^rjiii^l  at  ihe  meeting  cfJmmey  1865. 
Thffw  vloes  iK^  appl^Ar  to  Kate  been  any  suppressiony 
concealm^^u  or  fraud  in  iKai  anrai^^Niient.  or  connected 
with  iu  li  ap)vsjur$  u>  hate  bisen  a  £ur  jeitlemeQi  of  a 
di$)>ate  NM>ftveu  the  .VfpeiUm  oq  ooe  hand^  and  the 
diiecioc^  ^Hii^  ou  Wiulf  wf  iSm^  co»pa»y  os  ibe  ocber. 

The 
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The  sum  of  50/.  paid  by  bim  as  the  consideration  for  it       1865. 
appears  to  bave  been  carried  by  the  directors  to  the       ^'T*''*^"^ 

Lord 

credit  of  the  company Jn  its  books  in  due  course ;  and,  I    Bbluaven's 
repeat,  the  arrangement  appears  to  me  to  have  been  a        ^^'^ 
fair  arrangement,  made  bon&  fide,  of  a  matter  substantially 
in  dispute. 

In  this,  if  the  directors  exceeded  their  powers,  yet 
possibly  the  means  of  knowledge  which  the  resolution  of 
1855  already  referred  to  afforded  to  the  members  of 
the  company  generally,  circulated  as  the  printed  docu- 
ment containing  that  resolution  was,  and  the  time  that 
elapsed  between  the  meeting  at  which  it  was  passed, 
and  the  winding  up,  being  considered,  it  might  be  right 
to  hold,  that  before  and  at  the  time  of  the  winding  up, 
the  company  had  become  bound  by  it. 

The  matter,  however,  appears  to  me  to  have  been 
within  the  powers  conferred  on  the  directors  by  the  stat. 
7  &  8  Vict.  c.  110,  8.  27,  and  the  164th  clause  of  the 
deed  of  settlement;  and  respectfully  dissenting  from  the 
conclusion  of  the  Master  of  the  Rolls,  a  conclusion  at 
which  I  collect,  as  I  have  said  before,  that  he  would  not 
have  arrived  but  for  the  view  taken  by  him,  and  which 
1  am  unable  to  take,  of  the  decision  in  Spackmans  Case, 
1  am  of  opinion  that  the  name  of  Lord  Belhaven  should 
not  remain  on  the  list  of  members  or  contributories  of 
this  company. 

The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case,  proceeded  as  follows : — 

It  is  under  these  circumstances  that  the  question  has 
arisen^  whether  Lord  Belhaven  s  name  ought  to  have 
been  put  on  the  list  of  constributories.  I  agree  with 
my  learned  Brother,  tliat  Lord  Belhaven' s  name  ought 
iiot  to  be  on  the  list.    This  is  not  the  first  occasion 

upon 
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1865.        upon  which  the  Courts  have  had  to  consider  who  ought 
,  ^*^^      to    be    held    to    be    contributories    in    this    company. 

LiORD 

Belhav£m'8  BrotherhoocTs  Case  was  before  the  Master  of  the  Rolls, 
•  and  afterwards  before  us  on  appeal,  and  both  we  and  the 
Master  of  the  Rolls  held  that  Mr.  Brotlierhood  ought 
not  to  be  put  on  the  list  That  case  depended  on  the 
arrangement  in  the  year  1848  with  the  shareholders  who 
then  retired.  SpackmarCs  Case^  which  depended  on  the 
arrangement  of  the  year  1849,  was  also  before  the 
Master  of  the  Rolls,  and  he  held  that  Spackman  also 
was  not  a  contributory,  but  the  Lord  Chancellor  on 
appeal  reversed  that  decision.  It  was  argued  for  the 
Respondents,  on  this  appeal,  that  the  present  case  is 
governed  by  the  Lord  Chancellor's  decision  in  Spack- 
mavCs  Case,  But  every  case  of  this  description  must 
necessarily  depend  on  its  own  circumstances,  and  the 
circumstances  of  SpackmarCs  Case  are  widely  different 
from  those  of  the  present.  In  that  case  the  transaction 
was  described  by  the  Lord  Chancellor  as  a  proceeding 
wholly  collusive  and  unreal,  and  the  judgment,  mainly  if 
not  wholly,  proceeded  upon  that  ground.  In  the  present 
case,  whatever  else  may  be  said  of  it,  it  certainly  cannot 
be  said  that  the  proceedings  were  either  collusive  or 
unreal.  Speaking  therefore  with  all  respect  to  the 
judgment  of  the  Master  of  the  Rolls,  I  cannot  think 
that  Spackman  s  Case  ought  to  be  considered  as  in  any 
way  ruling  the  present.  This  case  must  be  decided  on 
its  own  circumstances. 

First,  it  was  said  for  the  Respondents  that  there  can  be 
no  doubt  that  Lord  Belhaven,  having  agreed  to  take  these 
shares,  and  having  paid  1/.  per  share  on  them,  became  a 
contributory  in  respect  of  the  shares,  though  he  did  not 
execute  the  deed,  and  several  cases  were  cited  on  that 
point.  But  these  cases  do  not  seem  to  me  to  affect  the 
question  before  us.  The  question  here  is  one  of  com- 
promise^ 
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promise,  and  in  a  question  of  compromise  the  point  to  1865. 
be  considered  is,  not  what  the  law  applicable  to  the  case  '^-^^^^-^ 
really  is,  but  whether  there  is  ground  for  doubting  what  Bblbaven's 
the  decision  upon  the  case  may  ultimately  be.  I  agree  ^^"'* 
with  the  argument  on  the  part  of  the  Respondents  to 
this  extent,  that  if  the  law  upon  a  point  be  clear,  and 
known  to  the  parties  to  be  clear,  an  agreement  for  com- 
promise proceeding  on  the  ground  that  there  was  doubt 
upon  the  law  could  not  be  maintained.  It  would  be  a 
merely  colourable  agreement.  But  without  saying  that 
Lord  Selhaven  might  not  well  have  been  held  to  be  a 
contributory  in  respect  of  his  original  agreement  to  take 
these  shares,  and  in  respect  of  the  payment  made  by 
him  upon  them,  and  even  assuming  that  he  might  have 
been  so  held,  I  certainly  am  not  prepared,  looking  to 
all  the  circumstances  of  this  case,  to  say  that  it  was  clear 
that  he  would  have  been  held  to  be  a  contributory,  and 
still  less  am  I  prepared  to  say  that  the  parties  can  be 
considered  to  have  known  this  to  be  the  case.  I  think, 
therefore,  that  there  was  a  perfectly  good  consideration 
for  the  compromise  which  was  entered  into.  But  then 
it  was  said  on  the  part  of  the  Respondents  that  the 
directors  of  this  company  had  no  power  to  make  this 
compromise  with  Lord  Belhaven.  I  am  not,  however, 
of  that  opinion.  I  think  that  the  198th  clause  of  the 
deed  gave  the  directors  power  to  compromise,  and  to 
compromise  such  a  question  as  that  which  arose  with 
Lord  Selhaven.  The  power  to  compromise  must  neces- 
sarily give  power  over  the  terms  of  the  compromise,  and 
I  see  nothing  to  prevent  the  release  of  a  shareholder 
from  future  liability  being  made  part  of  the  terras  of  a 
compromise  with  him. 

Much  was  said  on  the  part  of  the  Respondents  in  the 
course  of  the  argument  before  us  as  to  the  shareholders 
not  having  been  informed  of  the  [terms  of   the  com- 
promise. 
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1865.        promise.     But  this  is  not  material  if  the  directors  had 
^T^^^*^      power,  independently  of  the  shareholders,  to  make  the 

Lord 

Belhaven'b  compromise,  as  I  think  they  had.  I  desire,  however, 
Casb.  ^q^  ^q  y^q  understood  as  determining  that  Lord  Belhaven 
ought  in  my  judgment  to  have  been  put  upon  the  list, 
even  if  the  directors  had  not  the  power.  Having  regard 
to  the  resolution  of  the  28th  Junej  1855,  and  to  the 
circular  which  was  sent  to  the  shareholders  containing 
the  terms  of  that  resolution,  I  am  not  satisfied  that  the 
shareholders  ought,  at  this  distance  of  time,  to  be  per- 
mitted to  question  the  agreement  which  is  now  sought 
to  be  impeached,  more  especially  as  the  effect  of  per- 
mitting them  to  do  so  would  be  to  make  Lord  Belhaven 
a  contributory  in  a  company  carrying  on  a  business  dif- 
fering materially  from  that  which  was  carried  on  when 
he  agreed  to  take  the  shares ;  the  insurance  of  human 
life  having  been  made  part  of  the  business  of  the  com- 
pany by  the  confirmation  in  July^  1855  of  the  resolu- 
tions of  the  28th  of  June  in  that  year.  It  is  not 
necessary,  however,  in  my  opinion,  to  come  to  any 
decision  on  this  point,  and  I  therefore  give  no  final 
opinion  upon  it. 

Upon  the  whole  I  am  satisfied  that  there  was  in  this 
case  a  compromise  which  was  well  authorized,  and  is 
unaffected  either  by  fraud  or  collusion ;  and  in  my 
opinion,  therefore.  Lord  Belhaven  ought  not  to  be  put 
upon  the  list  of  contributories.  The  order  of  the 
Master  of  the  Rolls  putting  hira  upon  the  list  must 
therefore  be  discharged,  but  I  do  not  think  it  is  a  case 
in  which  any  costs  should  be  given  to  Lord  Belhaven. 
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1865. 


GALLOWAY  v.  THE  MAYOR,  COMMONALTY 

AND  CITIZENS  OF  LONDON  (No.  2).  ^%31. 

^  Jane  1,  14,29. 

THE  bill  in  this  suit  was  filed  to  restrain  the  corpora-     Before  The 
/»   -r       9       i*  .  t  »  .•  .         i*    Lords  Jub- 


tion  of  London  from  taking  certain  property  of 


TICE8. 


the  Plaintiff  under  their  statutory  powers.  The  Master  of  a  bill  filed  by 
the  Rolls  dismissed  the  bill,  and  on  appeal  this  order  of  *^®  Plaintiff 

'  •^*  ^      to  restrain  the 

dismissal  was  affirmed,  the  Lords  Justices  differing  in  Defendants 
opinion  (a).     The  Plaintiff  determined  to  appeal  to  the  ^eTain  pi 
House  of  Lords,  and  it  being  probable  that  the  corpo-  perty  or  bis 
ration  would  take  his  property,  and  pull  down  the  build-  statutory 
ings  upon  it  before  the  appeal  could  be  heard,  he  applied  po^erj  bad 

-  *  -      -       .         ^  been  dismissed 

to  the  Lords  Justices  for  an  interim  injunction  to  re-  and  tbe  order 
strain  the  corporation  from  taking  any  steps  under  their  °^  ^  n"d*"Tb 
acts  to  acquire  his  property  until  the  appeal  could  be  Plaintiff  pre- 
heard, he  undertaking  to  prosecute  the  appeal  with  all  J?JJ|  of  am^d 
reasonable  dispatch.  to  tbe  House 

of  Lords,  and 
now  applied  to 

Mr.  Roltf  Mr.  Sehoyn  and  Mr.  Bagshawe  for  the  an  interim 

application.  order  to  pro- 

tect tbe  pro- 

The  question  in  the  cause  is  one  of  importance  and  ^^^  }^*  ^^,5 

^  ^  ^  appeal  could 

difficulty,  your  Lordships  having  differed  in  opinion,  and  be  beard, 
if  the  Defendants  are  allowed  to  go  on  pending  the  ^e  bill  had** 
appeal,  the  Plaintiff,  should  he  ultimately  succeed,  will  been  simply 
have  sustained  irremediable  injury.     The  case,  there-  wiiboutany 
fore,  is  clearly  a  proper  one  for  an  injunction,  if  the  reservation, 
Court  has  jurisdiction  to  grant  it.     The  objection  that  no  jurisdictioa 
the  bill  is  out  of  Court  is  purely  technical,  and  ought  to  make  the 
not  to  stand  in  the  way ;  Newby  v.  Harrison  (5)  offers 


an 


(a)  Supru,  vol.  2,  p.  639.  (6)  3  De  G.  F.  *  J.  287. 
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1865.       an  analogy  in  our  favour^  and  Price  v.  Salushuryip)  is 
J^^^      directly  in  point. 

Galloway  '^ 

V. 

Corporation        «.     ,t-.^^.  i»^«  ^       t 

OP  London        Sir  H.  M.  Catrns  and  Mr.  Swanston  for  the  corpora- 
(No.  2).       ^ion  Qf  ionrfon. 

The  application  is  against  all  principle.  The  Court 
has  dismissed  the  bill  and  the  suit  is  out  of  Court.  The 
dismissal  is  a  solemn  decision  that  the  Plaintiff  has  no 
equity,  yet  in  the  face  of  this  he  asks  for  an  injunction 
pending  an  appeal,  not  to  another  branch  of  the  Court  of 
Chancery,  but  to  the  House  of  Lords.  There  is  no 
jurisdiction  to  make  such  an  order  in  a  dismissed  suit. 
The  case  has  no  analogy  to  that  of  staying  proceedings 
under  a  decree  pending  an  appeal :  the  Court  having 
made  a  decree  is  doing  something  and  has  control  over 
its  own  proceedings.  Here  it  has  decided  that  it  ought 
not  to  do  anything,  and  so  has  negatived  its  having 
jurisdiction.  As  to  authority,  there  is  none  in  support 
of  the  application.  Newby  v.  Harrison  was  a  case 
of  an  undertaking — a  personal  contract,  which  gave 
jurisdiction ;  but  where  there  is  no  such  contract,  how 
could  the  Court  commit  a  man  for  disobeying  an  order 
made  in  a  non-existing  suit?  Price  v.  Salusbury  was 
evidently  a  case  of  arrangement.  The  question  of  juris- 
diction does  not  appear  to  have  been  argued. 

The  Attorney- General  (Sir  R.  Palmer),  Mr.  Jessel 
and  Mr.  Bristowe  for  the  Metropolitan  Railway  Com" 
pany. 

The  Court,  having  dismissed  the  bill,  is  now  asked  to 
make  an  order  directly  inconsistent  with  its  decree. 
The  Court  cannot,  afler  deciding  by  decree  that  the 
Plaintiff  has  no  right  to  an  injunction,  grant  him  one  on 

interlocutory 

(a)  11  W.R.  1014. 
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interlocutory  application.     The  remarks  in  Walhum  v.        1865. 
Ingilbtf  {a)  bear  on  this.     In  Oddie  v.  Woodford  (ft),  an     ^^^^^^ 
order  somewhat  similar  in  effect  to  what  the  Plaintiff*  is  «. 

now  seeking  was  made,  but  not  going  so  far  as  what  the  Lomd"^" 
Plaintiff*  now  asks,  and  it  was  made  at  the  hearing,  when  l(No.  2). 
the  Court  had  still  jurisdiction.  It  is  a  strange  notion 
that  when  the  Court  has  decided  that  the  Plaintiff*  is  not 
entitled  to  relief,  he  is  to  have  it  because  he  is  going 
to  appeal.  In  Simpson  v.  Westminster  Palace  Hotel 
Company  (1860,  not  reported),  Lord  Campbell  refused 
a  similar  application.  Gardas  v.  Ricardo  (c)  is  also 
against  the  Plaintiff*. 


Mr.  Selvoyn  in  reply. 

The  Corporation  of  Oloucester  v.  Wood{d)  shows 
that  an  order  may  be  made  after  a  bill  has  been  dis- 
missed. It  will  be  said  that  a  case  where  there  is  a 
fund  in  Court  is  an  exception,  but  I  contend  that  it 
shows  the  jurisdiction  not  to  be  taken  away  by  the  dis-^ 
missal  of  the  bill.  The  Court  has  a  jurisdiction  to  keep 
matters  in  statu  quo  pending  litigation,  when  there  is  a 
fwr  question  to  be  tried.  Viney  v.  Chaplin  (e)  meets 
the  objection,  that  the  order  asked  for  would  be  incon- 
sistent with  the  order  of  dismissal. 


The  Lord  Justice  Knioht  Bruce. 

I  have  at  least  as  much  inclination  as  I  ought  to  have 
to  accede  to  the  Plaintiff**s  application,  but,  having  re- 
gard to  the  course  of  the  Court  and  to  the  authorities, 
es  ecially  the  case  of  Oddie  v.  Woodford,  I  think  that 

we 

(a)  1  M.Sf  K.  61,  84.  {d)  1  Phill,  493. 

{b)  Z  M.SfC.  625.  (e)  3  De  G.  4^  J.  282. 

(c)  1  PhUL  498. 
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1865.       we  should  be  going  too  far  if  we  were  to  make  such  an 
y^*^'^^      order  as  is  asked. 

G  ALLOW  AT 

V. 

Corporation 

OP  LoMDOK  Xhe  Lord  Justice  Turner. 


(No.  2). 


After  the  opinion  which  I  expressed  at  the  hearing 
in  favour  of  the  Plaintifl's  case,  it  may  be  supposed  that 
I  have  every  disposition  to  grant  this  injunction,  and  if 
my  learned  Brother  had  been  of  opinion  that  it  ought 
to  be  granted,  I  should  have  been  ready  to  defer  to  his 
opinion.  I  confess,  however,  that  on  looking  at  the 
case  of  Oddie  v.  Woodford,  I  cannot  but  think,  that  by 
reason  of  the  dismissal  of  the  bill,  the  power  of  the  Court 
is  gone.  I  think  that  the  Plaintifi^  if  he  intended  to 
appeal  to  the  House  of  Lords,  ought  at  the  hearing  to 
have  asked  the  Court  so  to  frame  its  order  as  to  keep 
alive  its  jurisdiction  pending  the  appeal.  This  not 
having  been  done,  we  should  be  departing  from  what 
I  understand  to  be  the  course  and  practice  of  the 
Court,  if  we  were  to  grant  the  Plaintiff  the  injunction 
he  asks. 
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1865. 


HADLEY  V.  THE  LONDON  BANK  OF 
SCOTLAND  (LIMITED). 

June  15, 29. 
rilHIS  was  a  motion  by  way  of  appeal  from  an  order    Before  The 

of  Vice-Chancellor   Kindersley  granting  an   in-      Justices 
junction  to  restrain  the  Defendants  from  selling  certain  jq  ^  suit  by  a 
property,  an  alleged  contract  for  the  sale  of  which  to  puw5}j?»er  for 
the  Plaintiff  the  bill  sought  to  enforce.  formance,  an 

injunction  to 
restrain  the 

The  liquidators  of  the  London  Bank  of  Scotland,  rrsSln^Te 
Limited,  which  was  in  course  of  voluntary  winding  up,  property  was 
having  on  sale  some  leasehold  property  belonging  to  the  „  "being  clear 
company,  some  communications  took  place  between  Mr.  that  the 
Collins,  one  of  the  liquidators,  and  the  Plaintiff,  with  ^ould  be  able 
reference  to  the  purchase :  and  on  the  20th  of  February,  *?  ©"tablish  his 

*■  '  »        ^  right  to  specific 

1865,  a  written  offer  was  forwarded  by  Mr.  Collins  to  performance, 
the  Plaintiff,  which  was  as  foUows :—  ?^"^  j KT 

"  The  liquidators  of  the  London  Bank  of  Scotland,  injunction 

LimiUd,  are  willing  to  accept  the  sum  of  16,000/.  for  J^^g'I^^^ 

their  interest  in  the  lease  of  the  premises  in  Lombard  tifiTs  ultimately 

Street,  now  in  the  occupation  of  Messrs.  Baum  ^  Son,  S'^rion. 

Messrs.  Hobson  Brothers,  and  others.  to  the  De- 

fendant than 

"  This  offer  to  remain  open  for  three  days  from  this  ll**^"^^"^*^^^^^ 

date.  the  Plaintiff  in 

the  event  of 

"  The  particulars  can  be  obtained  from  Messrs.  Deben-  ^"  ultimately 

fiucceeding. 

hm  ^  Tewson,  auctioneers,  Cheapside" 


The  Plaintiff  called  at  the  office  of  Messrs.  Debenham 
ff  Tewson,  and  was  shown  two  documents.  The  first 
was  an  advertisement  cut  out  of  a  newspaper,  giving  a 

general 
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1866.        general  description  of  the  property,  and  containing  the 

^^^^^^^      following  statement  :— 
Hadlet 

».  "  The  property  is  held  by  lease  for  a  term  of  sixty 

London'bank  years  at  a  low  ground  rent/* 
OF  Scotland 

(Limited).         rpj^^  second  document  was  a  written  paper  containing 
particulars  of  the  property,  which  was  as  follows : — 

"  Particulars  of  the  property  in  Lombard  Street 
belonging  to  the  London  Bank  of  Scotland, 
Limited. 

"  No.  57,  Lombard  Street,  held  for  a  term  expiring 
Michaelmas,  1873,  at  a  rent  of  220t 

**  No.  58,  do.,  held  for  a  term  ending  Michaelmas, 
1873,  at  a  rent  of  220/. 

"No,  12,  George  Yard,  held  for  a  term  ending 
Michaelmas,  1874,  at  the  rent  of  lOOZ. 

**  An  agreement  has  been  entered  into,  subject  to  the 
approval  of  the  Court  of  Chancery,  for  the  grant  of  a 
new  lease  of  the  whole  property  for  the  term  of  sixty 
years  from  Midsummer,  1864,  at  a  rent  of  540/.  for  the 
first  year,  and  1,300/.  afterwards,  clear  of  taxes.  Pro- 
ceedings are  in  progress  for  obtaining  the  Court's  autho- 
rity to  carry  this  out. 

"  The  lessees  will  be  bound  to  pull  down  the  present 
buildings,  and  erect  new  at  a  cost  of  at  least  5,000/.  by 
Midsummer,  1878." 

There  followed  lengthy  particulars  of  the  way  in  which 
the  property  was  then  sub-let. 

The  Plaintiff  determined  to  accept  the  offer,  and  on 
the  22nd  of  February  wrote  and  signed  at  the  foot  of 
the  written  offer  the  following  memorandum : — 

"  I  accept  the  above  offer,  and  have  paid  the  sum  of 
1,000/.  as  a  deposit  thereon.*' 

There 


Hadlev 

V. 
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There  was  a  conflict  of  evidence  as  to  what  took  place        1865. 
when  the  Plaintiff  called  at  Messrs.  Debenham  4r  Tew^ 
san\  into  the  particulars  of  which  it  is  not  necessary  for 
the  present  purpose  to  enter.     The  case  made  by  the         ^"% 
Plaintiff  was,  that  the  second  document  was  shown  to   of  Scotland 
him  only  for  the  purpose  of  informing  him  as  to  the  sub-    C^'*"''^'^)* 
lettings,  that  he  did  not  observe  the  parts  of  it  which 
are  set  out  above,  and  that  he  purchased  on  the  faith  of 
the  representation  in  the  printed  paper  that  a  lease  for 
sixty  years  was  sold ;  and  he  insisted  on  his  right  to 
have  the  property  assigned  to  him  for  a  term  of  sixty 
years,  thus  throwing  upon  the  vendors  the  burden  of 
getting  the  new  lease  granted  to  them  before  comple- 
tion.    The  vendors  insisted  on  the  other  hand  that  they 
were  only  bound  to  assign  their  actual  interest,  includ- 
ing the  benefit  of  the  agreement   for  the  fresh   lease. 
The  parties  being  unable  to  come  to  terms,  the  vendors 
gave  notice  of  rescinding  the  contract,  and  proceeded  to 
negotiate  for  a  sale  to  another  purchaser. 

The  Plaintiff  on  the  23rd  of  May  filed  his  bill  against 
the  company  and  the  liquidators,  praying  that  the  De- 
fendants might  be  decreed  specifically  to  perform  their 
contract  by  granting,  or  procuring  to  be  granted,  to  the 
Plaintiff  a  lease  of,  or  otherwise  vesting  or  procuring  to 
be  vested  in  the  Plaintiff,  the  said  property  for  a  term  of 
sixty  years  from  the  21st  of  February y  1865,  at  a  rent 
for  the  first  year  of  510/.,  and  for  every  subsequent  year 
of  1,300/.,  the  Plaintiff  offering  to  perform  the  agree- 
ment on  bis  part;  that  the  Defendants  might  be  re- 
strained by  injunction  from  selling  and  from  negotiating 
for  the  sale  of  and  from  otherwise  dealing  with  the  said 
property,  otherwise  than  by  selling  the  same  to,  or  by 
duly  and  effectively  vesting  the  same  in,  the  Plaintiff, 
and  for  damages  and  further  relief. 

Vol.  Ill— 1.  F  D.J.S.      It 
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1865.  It  was  deposed  on  behalf  of  the  Defendants  that  they 

„  never  intended  to  sell  a  lease  of  sixty  years,  that  their 

o.  agents  had  no  authority  to  sell  it,  that  it  was  a  matter 

London  Bank  ®^  great  importance  to  them  to  obtain  ready  money  for 
OP  Scotland  the  purposes  of  the  winding  up,  that  they  had  therefore 
determined  to  sell  their  interest  as  it  stood  for  ready 
money,  rather  than  wait  till  they  had  obtained  the  new 
lease,  and  then  sell  at  a  higher  price,  and  that  the  words 
in  their  offer,  *' their  interest  in  the  lease  of  the  pre- 
mises," had  been  adopted  designedly,  as  showing  be- 
yond dispute  that  they  only  sold  such  interest  as  they 
had  got. 

The  Plaintiff  moved  for  an  injunction,  and  Viee- 
Chancellor  Kindersley  granted  an  injunction  to  restrain 
the  Defendants  from  selling  the  property. 

The  liquidators  appealed. 

Mr.  Bailey  and  Mr.  John  Pearson  for  the  Appel- 
lants. 

The  Plaintiff  cannot  fall  back  on  the  original  contract 
independently  of  the  advertisement,  having  by  his  bill 
repudiated  any  contract,  except  with  the  advertisement 
incorporated.  The  Plaintiff  therefore  cannot  have  any 
relief,  except  on  the  footing  of  such  a  contract  as  he 
alleges ;  and  he  cannot  have  relief  on  that  footing,  for  the 
advertisement  formed  no  part  of  the  contract,  and  even 
if  it  did,  we  should  still  have  this  defence,  that  the 
contract  was  made  without  our  authority  by  an  agent 
who  had  no  authority  to  sell  on  such  terms.  The  parties 
never  contracted  ad  idem.  Even  if  there  were  a  good 
and  clear  contract,  such  as  the  Plaintiff  alleges,  an  in- 
junction of  this  kind  would  not  be  granted;  Spiller  v« 

SpUler 


Hadlet 

V, 
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SpiUer(a);  Turner  v.  Wright  (ft).    The  Plaintiff's  right        1865. 

to  specific  performance  is^  taking  the  most  favourable 

view  of  his  case,  extremely  doubtful,  and  the  Court  will 

not  continue  this  injunction  in  a  case  where  it  is  most  .      "^^  » 

•'  London  Bank 

important  to  the  Defendants  to  complete  arrangements   of  Scotland 
which  they  have  entered  into,  by  which  they  will  obtain     C^****^*'*)* 
ready  money.   Crofto^,  v.  Ormsby  (c);  Coslake  v.  TUl(d) ; 
M^Bride  v.  Weeks  («),  are  against  the  right  to  specific 
performance  in  a  case  like  the  present,  where  the  object 
of  the  vendors  was  a  speedy  sale. 

Mr.  Glasse  and  Mr.  Waller  for  the  Plaintiff. 

The  contract  to  sell  the  interest  of  the  liquidators  in 
the  premises  being  accompanied  with  a  reference  to  the 
auctioneers  must  be  construed  as  a  contract  to  sell  what 
was  represented  by  the  auctioneers  as  being  the  subject 
of  sale.  The  Court  will  not  allow  the  Plaintiff  to  be 
barrassed  by  alienations  pendente  lite.  The  balance  of 
convenience  is  decidedly  in  favour  of  the  injunction, 
and  the  Court  will  interfere  to  keep  matters  in  statu 
quo ;  Cheat  Western  Hailway  Company  v.  Birmingham 
and  Oxford  Junction  Railway  Company  (f).  No  such 
rule  exists  as  might  be  inferred  from  the  dictum  in 
Spiller  V.  Spiller,  which  cannot  have  been  expressed  as 
broadly  as  it  is  reported ;  Echliff  v.  Baldwin  {g) ;  Curtis 
▼•  Marquis  of  Buckingham  (A). 


Mr.  BaUy  in  reply. 


The 


(a)  3  Sw.  556.  (e)  22  Beav.  533. 

(6)  4  Beav.  40.  (/)  2  Phill.  597. 

(c)  2  Seh.  4  Lef.  583,  603.  (g)  16  Vet,  267. 

(d)  1  Rums.  376.  (A)  3  P.  4*  fi.  168. 

F2 
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\^ms^^  The  Lord  Justice  Knight  Bruce. 

Hadlet  .  /.  • 

V,  This  controversy  arises  upon  a  question  of   mam- 

LoKDo  'b  Gaining  or  not  maintaining  an  interlocutory  injunction 

OP  Scotland  granted   in  a  cause   which   has  not  yet  been   heard. 

{  imited;.  rpi^^  g^.^  .^  ^^^  j.^^  specific  performance  of  an  alleged 

contract  on  the  part  of  the  Defendants  to  sell  to  the 
Plaintiff  by  private  contract  some  leasehold  property  in 
London,  and  the  Defendants,  resisting  the  performance 
of  the  contract  as  alleged  by  the  Plaintifl^  have  had 
awarded  against  them,  as  I  have  said,  this  interlocutory 
injunction:  "The  Plaintiff  by  his  counsel  undertaking 
to  use  all  diligence  to  bring  this  cause  to  a  hearing,  let 
an  injunction  be  awarded  to  restrain  the  Defendants  the 
London  Bank  of  Scotland^  Limited,  and  the  liquidators 
of  the  said  Bank  from  selling  the  leasehold  premises 
Nos.  57  and  58,  Lombard  Street,  and  No.  12,  George 
Yard,  in  the  city  of  London,  in  the  bill  mentioned,  until 
further  order.*'  That  is  the  whole  of  the  injunction. 
It  is  merely  a  restraint  upon  sale.  Now  what  the 
Defendants  say  is,  that  they  never  entered  into  the  con- 
tract alleged  by  the  Plaintiff;  that  in  one  possible  view 
of  the  case  some  agreement  was  entered  into,  but 
not  such  an  agreement  as  is  alleged  by  the  Plaintiff^ 
which  is  one  liable  to  be  attended  by  very  different 
consequences.  The  parties  have  entered  fully  into  evi- 
dence upon  the  subject,  and  judging  as  well  as  I  can 
from  the  present  state  and  effect  of  the  evidence,  I 
think  that  the  Plaintiff  is  more  likely  to  fail  than  to 
succeed  in  his  claim  of  forcing  upon  the  Defendants  the 
contract  which  he  alleges.  The  probability  of  the  case 
appears  to  me  to  be,  that  the  parties  will  appear  ulti- 
mately not  to  have  intended  to  contract  on  the  same 
terms ;  not,  to  use  Mr.  Baiiy^s  phrase,  to  have  agreed 
ad  idem ;  that  the  authorised  agent  of  the  Defendants 

meant 
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meant   one    things   or   was  authorized  only  to  mean       1865. 

one    thing,   and    that    the    Plaintiff  desires    to    force       ^'^^^ 

Haolet 

upon   them   another  thing  materially  different.      Con-  «. 

sidering  the  rules  by  which  in  general  Courts  of  Equity  -  \ 

are  guided  in  cases  of  specific  performance,  and  con-  op  Scotland 
sidering  the  authorities  and  the  course  of  practice,  I  ^  »>«>tbd;. 
repeat  that,  judging  as  well  as  I  can  from  the  probabili- 
ties of  the  case,  the  Defendants  are  more  likely  to 
succeed  than  the  Plaintiff  is  in  this  contention.  But 
supposing  the  Defendants  to  be  wrong  in  that  con- 
tention and  the  Plaintiff  to  be  right,  the  utmost  incon- 
venience that  can  be  sustained  by  the  Plaintiff  is  the 
dealing  with  the  legal  estate  in  property  which,  to  a 
certain  extent  at  least,  is  the  property  of  the  De-> 
fendants.  But,  the  lis  pendens  being  registered,  no 
possible  mischief  or  inconvenience  to  the  Plaintiff  can 
arise  from  that  circumstance,  beyond  the  inconvenience 
arising  from  a  dealing  with  the  mere  legal  estate,  and 
the  consequent  expense,  or  inconvenience,  or  both,  of 
adding  a  party  or  parties,  and  obtaining  a  decree  for  the 
legal  estate,  a  controversy  into  which  the  merits  cannot 
enter,  because  the  state  of  things  that  I  have  assumed 
assumes  the  merits  to  be  with  the  Plaintiff,  which  the 
parties  who  come  in  bound  by  the  lis  pendens  cannot 
efiectually  dispute.  This  inconvenience  cannot  be  very 
great,  and  is  not  comparable  to  the  inconvenience  likely 
to  be  sustained  by  the  Defendants  if  they  lose  the 
opportunity  which  they  now  have  of  selling  the  property 
and  obtaining  ready  money,  which  is  wanted  for  the 
purpose  of  their  office  or  trust.  Looking,  therefore, 
at  what  I  have  always  understood  to  be  the  usual  course 
in  these  cases  of  applications  for  interlocutory  injunc- 
tions against  selling  pending  a  suit  for  specific 
performance,  looking  at  the  probabilities,  so  far  as  we 
can  at  present  judge  of  them,  of  success  on  one  side 
and  failure  on  the  other,  and  judging  to  the  utmost 

extent 
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1865.        extent  the  inconvenience  reasonably  possible  to  arise 
^T^^'^"^      from  now  granting  an  injunction^  it  appears  to  me  that 

XlAOLET 

V.  both  upon  principle  and  authority^   upon   convenience 

Loni^n^Bavk  *"^  *^^  course  of  practice^  the  injunction  ought,  I  say  so 
OP  Scotland   with  the  greatest  deference  to  the  distinguished  Judge 
V  *  "  »;•     ^jjQ  jjj^g  granted  it,  not  to  remain.     I  am,  therefore,  for 
dissolving  the  injunction  without  prejudice  to  any  ques- 
tion. 

The  Lord  Justice  Turner. 

I  also  am  of  opinion  that  this  injunction  ought  to  be 
dissolved.  I  do  not  feel  prepared  to  go  so  far  as 
Mr.  Baily,  founding  himself  on  the  authority  of  Spiller 
V.  Spiller  {a)y  has  carried  his  argument, ^namely,  that  the 
general  rule  of  the  Court  is,  where  there  is  a  contract 
for  sale,  not  to  interfere  with  the  vendor's  continuing  to 

* 

deal  with  his  property  as  he  may  think  fit.  I  think  that 
in  all  probability  if  we  had  before  us  the  whole  of  what 
Lord  Eldon  said  in  Spiller  v.  Spiller,  we  should  find 
that  he  intended  the  dictum  given  in  the  report  to  apply 
only  to  cases  in  which  there  was  some  doubt  as  to 
there  being  a  contract  which  the  Court  would  enforce. 
I  have  always  understood  the  rule  of  the  Court  to  be, 
that  if  there  is  a  clear  valid  contract  for  sale,  the  Court 
will  not  permit  the  vendor  afterwards  to  transfer  the  legal 
estate  to  a  third  person,  although  such  third  person 
would  be  afiected  by  lis  pendens.  I  think  this  rule 
well  founded  in  principle,  for  the  property  is  in  Equity 
transferred  to  the  purchaser  by  the  contract,  the 
vendor  then  becomes  a  trustee  for  him,  and  cannot  be 
permitted  to  deal  with  the  estate  so  as  to  inconvenience 
him.  In  a  case,  therefore,  where  there  is  a  clear  un- 
disputed contract  the  Court  would  in  my  opinion  inter- 
fere. 
(«)  3  Sb.  55e. 


Haolet 

V, 
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fere.     But  in  the  present  case  it  is  open  to  serious  doubt        1865. 
what  the  result  of  the  suit  will  he,  and  that  being  so,  the 
question   whether   the   vendor   should    be   allowed    to 
transfer  the  estate  to  a  third  party  becomes  a  question  of        "^"^ 

,  ,  ,,  .   ,     London  Bank 

comparative  convenience  or  inconvenience,  and  I  think  of  Scotland 
that  in  the  present  case  there  is  no  doubt  on  which  side  (Limitbd). 
the  balance  of  convenience  inclines.  On  the  one  hand,, 
if  the  legal  estate  is  transferred,  it  may  become  neces- 
sary for  the  Plaintiff  to  amend  his  bill  or  to  file  a  supple- 
mental bill,  the  only  evil  of  which  is  that  extra  costs 
will  be  occasioned.  It  is  a  mere  question  of  costs, 
which  can  be  set  right  at  the  hearing  if  the  Plaintiff 
succeeds.  On  the  other  hand,  if  this  injunction  is 
maintained  and  the  Defendants  are  thus  prevented  from 
dealing  with  the  estate,  the  consequence  may  be,  and  it 
is  said  at  the  Bar  will  be,  that  the  liquidators  will  be 
prevented  from  entering  into  contracts  and  arrange- 
ments from  which  great  benefit  would  arise  to  the 
creditors  of  the  company.  There  is  no  question  as  to 
the  balance  of  convenience  or  inconvenience  when  con- 
sequences like  these  are  weighed  against  a  mere  question 
of  extra  costs.  I  am  of  opinion,  therefore,  that  the 
injunction  ought  to  be  dissolved. 
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1865. 


PHILLIPS  V.  JAMES. 


rpHIS  was  an  appeal  from  a  decision  of  Vice-Chan- 
"^      cellor  Kindersley  on  the  construction  of  certain 
marriage  articles. 


MayZ. 

July  I. 

Before  The 
Lords  Jus- 
tices. 

By  marriage 
articles  a 
father  cove* 

nanted  to  con-  Tlie  articles  were  entered  into  on  the  14th  of  March^ 
to  tru«tees*for  ^^25,  between  James  JameSf  the  father  of  Thomas  James 
the  benefit  of  the  intended  husband,  and  John  Morris,  the  father  of 
during  his'  life,  Martha  Morris  the  intended  wife.     The  provisions  of 

vith  re- 
mainder "  for 
the  use  and 

benefit  of  the  i.  .  i        .      a 

intended  marriage  and  upon  the  conditions  hereinafter 

mentioned,  hath  covenanted  and  agreed  with  the  said 

John  Morris  to  make  and  execute  a  proper  conveyance 


the  articles  were  as  follows  : — 

''  First.  James  James,  in  consideration  of  the  said 


issue  of  the 
said  T,  J.  by 
the  said  Af . 
A/.,  his  in- 


their^eirsand  ^^  ^^^^  P^*"^  ^^  ^^^  ^^^  estate  called  Cwm   Crymyck, 

assigns,  for  situate  in  the  parish  of  Llanjirnach,  in  the  county  of 

husband  and  Pembroke,  &s  is  now  in  his  own  occupation,  containing  sixty 

wife  both  died,  acres  or  thereabouts,  unto  trustees  to  be  then  appointed 

leaving  a  son  .  *  '^ 

and  two  for  the  use  and  benefit  of  his  said  son  Thomas  James 

HeU  ^^ihe  ^^""^"S  ^'^  natural  life ;  and  provided  the  said  Martha 

L.  J.  Turner,  Morris  his  intended  wife  shall  survive  him,  for  the  use 

decision^of  ^  *^"^  benefit  of  the  said  Martha  Morris  during  the  time 

y.  C.  Kin-  she  shall  remain  his  widow :  and  from  and  after   the 

atrsieyt  that  .  _ 

the  settlement  decease  of  the  said  Thomas  James  or  the  intermarriage 

ought  to  be  Qf  i^jg  gjjj  J  intended  wife  Martha  Morris  for  the  use 

framed  so  as 

to  give  an  and  benefit  of  the  issue  of  the  said  Thomas  James  by 

estate  tail  to  .  i 

the  son,  with  ^^^ 

remainder  to 

the  daughters  as  tenants  in  common  in  tail,  with  cross  remainders  between  them,  dis- 
sentiente  the  L.  J.  Knight  BrucCj  who  was  of  opinion  that  the  three  children  were 
entitled  to  the  iiUieritance  as  tenants  in  common  or  joint  tenants. 
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the  said  Martha  Morris  his  intended  wife>  their  heirs  1865. 
and  assigns  for  ever.*'  This  was  made  conditional  on 
Thomas  James  paying  to  his  father  the  sum  of  150/.  in 
consideration  of  the  estate  so  to  be  made  over  to  himi 
and  an  annuity  of  2/.  to  Margaret  James^  daughter  of 
James  James^  during  her  life.  And  James  James  on 
the  above  conditions  agreed  to  perform  his  part  of  the 
agreement  under  the  penalty  of  SOOZ.,  and  John  Morris 
on  his  part  agreed  with  James  James  to  pay  to  Thomas 
James  on  the  solemnization  of  the  marriage  the  sum  of 
100/.  as  a  marriage  portion  with  his  daughter  Martha 
Morris.  It  was  also  agreed  that  nothing  in  the  articles 
should  debar  Martha  Morris  from  dower,  if  she  should 
survive  her  intended  husband.  It  was  also  agreed  that 
in  case  of  the  death  of  Martha  Morris  without  leaving 
any  issue  alive  behind  her>  Thomas  James  should  re- 
pay John  Morris  the  whole  of  such  property  as  he  might 
have  with  his  intended  wife  Martha  Morris. 

James  James  was  at  the  date  of  the  agreement  seised 
in   fee  of  Cwm   Crymych,  and  died  in  1828  without 
having    made    any    settlement    in    pursuance    of   the 
articles.     Thomas.  James,  however,  had  paid  the  150/., 
and  had  been  let  into  possession  and  continued  in  pos- 
session till  his  death,  which  took  place  on  the  3rd  of 
February,  1864.     His  wife  died  in  his  lifetime.     They 
had  three  children,  all  of  whom  survived  their  father, 
namely,  two  daughters,  who  with  their  husbands  were 
the   Plaintiffs,  and   one   son,  the    Defendant    William 
James.     All  three  had  children  living  at  the  death  of 
Thomas  James.      Wm.  James  was  the   heir-at-law  of 
James  James  and  Thomas  James,  and  the  legal  estate 
was  vested  in  him  by  descent. 

The  Plaintiffs  filed  their  bill  to  establish  their  right  to 
two-thirds  of  the  estate  and  to  have  a  partition. 

Vice- 
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1865. 


Phillips 

V, 

James. 


Vice-Chancellor  Kindersley  on  the  18lh  of  JUtxrch, 
1865,  made  a  decree  declaring  that  according  to  the 
true  construction  of  the  agreement  of  the  1 4th  o{  March, 
1825,  the  Defendant  Wm.  James  was  entitled  to  an 
estate  tail  in  Cwm  Crymych,  with  remainder  to  his  two 
sisters  as  tenants  in  common  in  tail,  with  cross  re- 
"mainders  between  them  in  tail,  and  directing  a  settle- 
ment to  be  made  according  to  that  declaration. 


The  Plaintiffs  appealed,  praying  that  it  might  be 
declared  that  the  sisters  and  the  Defendant  Wm.  Jam^s 
were  entitled  to  the  estate  in  equal  third  shares  as 
tenants  in  common  in  fee. 


Mr.  Glasse  and  Mr.  Freeman  for  the  Plaintifis  in 
support  of  the  appeal. 

We  contend  that  the  three  children  take  as  tenants 
in  common  in  fee.  Taggart  v.  Taggart{a)  lays  down 
the  principle  that  under  marriage  articles,  though  without 
words  of  severance,  the  issue  take  as  tenants  in  common. 
This  is  clearly  an  executory  agreement.  The  Vice- 
Chancel  I  or  decided  on  the  strength  of  a  case  which  was 
not  cited  in  argument;  Alpass  ▼.  Watki7is{b);  Morris 
V.  Ward{c) ;  but  there  the  trust  was  not  executory;  the 
language  of  the  instrument  was  very  different,  and  there 
was  a  limitation  over.  His  Honor  also  relied  on  ffart 
V.  Middlehurst  (d),  which  does  not  touch  the  case,  for 
there  the  word  "issue"  only  occurred;  here  "issue,** 
with  words  of  limitation  superadded.  Moreover,  there 
was  in  the  articles  in  that  case  an  express  provi- 
sion for  younger  children,  which  left  no  doubt  as 
to  the  intention,  and  the  observations  of  Lord  Hard^ 
wicke  as  to   the   form    of  the   settlement   were  mere 

dicta, 

(«)  1  Sck,  ^  Itf,  84,  88.  (r)  lb.  518. 

(6)  8  T.  R.  57S.  Id)  S  Atk.  371. 
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dicta,  the  only  real  point  for  decision  being,  whether  the  1865. 
only  child  took  more  than  an  estate  for  life.  Dod  ▼• 
Dad  {a)  was  also  relied  on  ;  but  in  that  case  there  were 
no  superadded  words  of  limitation,  and  there  was  a 
limitation  over  in  default  of  issue,  which  went  against 
giving  estates  in  fee.  The  word  ^Mssue"  prim&  facie 
means  the  same  as  ''heirs  of  the  body,*'  but  it  will 
readily  be  construed  otherwise,  if  there  is  a  context 
indicating  a  different  intention;  Kavanagh  v.  Mor* 
hndifi).  It  was  argued  below  that  the  use  of  the  word 
^*  issue,"  in  the  latter  part  of  the  articles,  explained  its 
meaning  in  the  former  part,  but  this  is  unsound,  for  the 
word  may  have  different  meanings  in  different  parts  of 
the  same  will ;  Carter  v.  Beniall  (c).  Here  the  Court 
will  construe  it  as  meaning  children,  it  being  against  the 
spirit  of  marriage  articles  to  make  children  take  concur- 
rently with  their  parents.  The  Vice-Chancellor  has 
combined  Alpass  v.  Watkins,  relating  to  a  trust  not 
executory,  with  Hart  v.  Middlehurst,  which  related  to 
an  executory  trust,  and  thus  got  over  the  words  '*  heirs 
and  assigns,**  and  has  given  the  settlement  an  effect  very 
difierent  from  the  presumably  intended  effect  of  making 
a  provision  for  all  the  children.  The  cases  on  a  limita- 
tion to  ''issue,"  with  superadded  words,  are  collected 
and  commented  on  in  Prior  on  Issue {d).  Doe  v. 
CoUisie)  there  cited  supports  our  view;  "issue"  was 
there  construed  to  mean  "  children,"  and  they  took  in 
fee.  In  p.  195,  Mr.  Prior  discusses  the  question,  which 
has  not  been  decided  on  marriage  articles,  but  on  wills 
it  has  been  decided  that  a  limitation  to  issue  and  their 
heirs  and  assigns  makes  them  take  as  purchasers  in 
fee;    Crozier  v.   Crazier (f);    Montgomery  v.  Mont- 

gamery 

(a)  1  Amhl.  274.  {d)  Page  53. 

(6)  Kay,  16.  (e)  4  T.  R.  209. 

(c)  2  Beov.  551.  (/)  5  Dru.  ^  War.  373. 
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gomery{a),  which   are  approved    by  yice-Chancellor 
Wood  in  Kavanagh  t.  Morland  {b). 

» 

Mr.  Watson  for  some  of  the  grandchildren  of  Thomas 
James. 

"  Issue  "  prim&  facie  includes  all  descendants^  there  is 
nothing  here  to  restrict  it^  and  they  take  in  fee.  Mont' 
gomery  v.  Montgomery  does  not  decide  that  issue  there 
meant  children^  but  the  issue  were  there  held  to  take  as 
purchasers,  the  words  being  sufficient  to  give  them  a  fee 
as  purchasers ;  Woodlumse  v.  Herrick^c).  Doe  v.  CoUis 
is  the  only  case  cited  against  us,  and  it  is  no  authority 
on  the  pointi  because  it  does  not  appear  that  there  were 
any  issue  except  children.  So  far  as  the  context  throws 
any  light  on  the  question,  it  favours  the  more  extended 
construction  of  **  issue,"  the  word  being  evidently  used 
in  the  wider  sense  at  the  end  of  the  will. 

IBaldwiti  V.  Rogers  (d  )  was  also  referred  to.] 

Mr.  Pontifex  for  other  of  the  grandchildren. 

Roche  V.  Roche  (e)  shows  that  'Mssue**  ought  to 
receive  the  extended  meaning. 

Mr.  Bailg  and  Mr.  Williams  for  the  son. 

According  to  the  terms  of  the  articles  the  parent  would 
take  an  estate  tail,  but  the  Court  modifies  marriage 
articles  so  as  to  give  the  parent  an  estate  for  life,  and  to 
make  the  estate  under  the  stipulation  in  favor  of  issue 
go,  as  nearly  as  may  be,  in  the  same  way  as  a  limitation 
to  parent  in  tail  would  carry  it  if  not  barred.  This  is 
the  principle  on  which  the  Vice-Chancellor  has  pro- 
ceeded. 


(a)  3  Jo.  4-  Lat.  47. 

(5)  Kay,  16. 

(c)  1  Kay  4  J.  352. 


(d)  ti  De  G.,  3f.  4  G.  649. 

(e)  3  Jo,  4  L/ff.  561. 
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ceeded.  The  cases  relied  on  by  the  other  side  are  all 
cases  in  which  there  were  words  of  division^  importing  a 
tenancy  in  common,  which  is  inconsistent  with  an  estate 
tail.  Words  of  division  occurred  in  Roche  v.  Roche^ 
Crozier  v.  Crozier,  and  Montgomery  v.  Montgomery. 
Parker  v.  Clarke  {a)  shows  that  the  mere  addition  of 
words  of  limitation  to  a  gid  to  issue  has  no  effect.  The 
word  "issue"  is  not  construed  ''children/'  unless  there 
be  a  strong  context  leading  to  it;  Roddy  v.  Fitz- 
gerald {b)\  Taggart  v.  Taggart(c)\  Hart  v.  Middle- 
kurstijd);  Frank  v.  Stovin{e). 
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[MUls  V.  Seward (f);  Roe  v.  Orewig),  were  also  re- 
ferred to.] 

Mr.  Glasse  in  reply. 

Words  of  division  and  superadded  words  of  limita- 
tion will  make  issue  take  as  purchasers  under  a  trust  not 
executory.  Words  of  limitation  alone  may  be  insuf- 
ficient for  that  purpose  where  the  trust  is  not  executory, 
but  they  are  sufficient  in  marriage  articles  where  they 
will  produce  a  construction  providing  for  younger 
children  who  prim&  facie  are  intended  to  be  provided 
for  by  marriage  articles,  but  under  the  construction  of 
the  yice-Chancellor  take  nothing. 

Judgment  reserved. 


The 


(o)  6  De  G.,  M.  i  Q.  104, 
109. 
(6)  6  H.qfL.  Cat.  823,  872. 
(c)  1  Sch.  ^  Lef.  84. 


(d)  S  Atk.  371. 
{e)  3  East,  548. 
ij)  IJ.^  H.  733. 
(g)  2  WiU.  322. 
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1865. 


The  Lord  Justice  Turner,  after  stating  the  facts, 
proceeded  as  follows : — 

It  was  not  disputed  in  the  argument  before  us,  nor  as 
I  conceive  could  it  have  been  disputed,  that  this  is  a 
case  of  executory  trust,  and  the  rules  to  be  observed  in 
carrying  into  effect  an  executory  trust  contained  in  mar- 
riage articles  are  well  and  compendiously  laid  down  by 
Lord  Redesdale  in  Taggart  v.  Taggart(a).  He  there 
says,  speaking  of  such  articles, ''  There  are  numberless 
cases  to  establish  that  articles  are  not  to  be  construed  In 
the  same  manner  as  formal  dispositions.  In  case  of  a 
formal  disposition  the  Court  has  nothing  to  rectify  by, 
but  in  case  of  articles  it  has  to  consider  what  is  the 
contract  which  the  parties  intended  to  enter  into,  and 
where  the  words  are  short  or  defective  to  presume  what 
was  the  probable  intent.  There  is  a  case,  though  I 
cannot  find  it,  which  treats  articles  as  short  notes  to  be 
afterwards  drawn  out  at  length  according  to  the  usual 
course  of  settlements,  and  if  the  words  made  use  of  in 
this  case  were  laid  before  any  professional  man  as  in- 
structions, there  can  be  no  doubt  what  settlement  he 
would  make.**  The  reporter,  in  a  note  to  this  passage, 
refers,  in  support  of  Lord  Redesdale  s  observations  as 
to  the  cases,  to  a  dictum  of  Lord  Hard  wickers  in  Mar^ 
chioness  of  Blandford  v.  Duchess  of  Marlborough  (6), 
that  articles  are  considered  in  this  Court  as  minutes 
only,  and  a  dictum  of  Lord  Eldons  in  Randall  v. 
Willis  {c\  that  an  article  is  only  the  head  or  minute  of 
an  agreement  not  to  be  followed  literally.  These  obser- 
vations of  Lord  Redesdale's  furnish,  as  it  seems  to  me, 
some  guide  for  determining  this  case. 


Upon 


(«)  1  ScA,  4  Ir/;  87. 
(b)  2  Atk.  6i6. 


(c)  5  To.  /m.  275. 
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Upon  the  argument  before  us  it  was  first  contended,  1865. 
on  the  part  of  the  children  of  the  son  and  daughters, 
that  the  settlement  being  to  be  made  for  the  use  and 
benefit  of  the  issue  ought  to  be  so  framed  as  to  let  them 
in  independently  of  and  concurrently  with  their  parents, 
but  on  this  point  I  feel  na  difficulty.  I  agree,  indeedi 
that  *'  issue  "  being  the  word  used  in  the  agreemetit,  and 
there  being  no  context  to  control  the  general  and  ordi- 
nary meaning  of  that  word,  it  must  be  taken  that  it  was 
intended  that  the  settlement  should  be  so  framed  as  that 
all  the  issue  might  take  under  it,  and  I  think  so  the 
more,  as  the  last  clause  of  the  agreement  seems  to  me 
to  show  that  it  was  not  contemplated  that  the  settle- 
ment would  come  to  an  end  so  long  as  there  was  sub- 
sisting any  issue  of  the  marriage ;  but  I  do  not  think  it 
follows,  that  because  all  the  issue  were  intended  to  be 
included  in  the  settlement,  they  were  intended  to  take 
independently  of  and  concurrently  with  their  parents. 
It  is  scarcely  possible  to  suppose  that  this  could  have 
been  intended,  and  I  am  satisfied  that  no  professional 
man,  taking  these  articles  as  instructions,  would  have 
made  the  settlement  in  such  a  form.  I  think,  therefore, 
that  this  argument  on  the  part  of  the  children  of  the  son 
and  daughters  cannot  be  maintained. 

The  real  question  in  this  case  seems  to  me  to  be, 
whether,  as  the  Plaintiffs  contend,  the  son  and  daugh- 
ters were  intended  to  take  as  tenants  in  common  in  fee 
or  in  tail,  or  whether,  as  the  Defendant  William  James 
contends,  they  were  intended  to  take  estates  tail  in  the 
order  of  succession  prescribed  by  this  decree.  How 
this  question  would  have  stood,  if  there  had  been  no 
authority  bearing  upon  it,  it  is  not  necessary  to  consider. 
In  cases  of  articles  for  a  settlement  upon  marriage  using 
the  word  **  issue  "  as  it  is  used  in  these  articles,  it  might, 
perhaps,  have  been  held  that  the  settlement  should  be 

so 
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1805.  80  framed  as  that  the  children  should  take  as  tenants  in 

^^^^^  common  in  tail,  with  cross  remainders  between  them  in 

v.  tail ;  but  I  think  the  authorities  (I  refer  more  especially 

Jamis.  jq  jjjg  gj^gg  ^f  £)^^  y^  2>od  (a) )  are  opposed  to  this  view, 

proceeding,  as  I  understand  them,  upon  the  ground, 
that  the  more  common  and  ordinary  form  of  settlement 
is  to  give  estates  tail  to  the  sons,  with  remainders  in  tail 
to  the  daughters.  It  was  argued,  however,  for  the  Ap- 
pellants, that  this  case  is  distinguishable  from  the  decided 
cases  upon  the  ground  that  in  this  case  the  settlement 
to  be  made  was  to  be  for  the  use  and  benefit  of  the 
issue,  their  heirs  and  assigns ;  but  in  the  decided  cases 
the  words  to  the  use  of  the  issue  were  taken  to  show 
that  the  intention  was  to  give  estates  tail  to  the  children, 
but  the  Court  held  that  they  were  to  take  those  estates 
in  the  order  and  course  commonly  adopted  in  settle- 
ments, and  not  as  tenants  in  common.  Here,  it  being 
intended  that  all  the  issue  should  take  under  the  settle- 
ment, and  the  superadded  words,  **  their  heirs  and  as- 
signs for  ever"  not  being,  as  I  think,  having  regard  to 
the  authorities,  sufficient  to  displace  that  intention,  there 
is,  as  it  seems  to  me,  no  less  evidence  of  intention 
that  the  children  should  take  estates  tail  than  there  was 
in  the  cases  referreil  to ;  and  the  Court  having  held  in 
those  cases  that  the  estates  tail  to  be  taken  by  the  chil- 
dren were  to  be  taken  by  them  in  the  order  and  course 
usually  a<k>pted  in  settlements,  I  do  not  see  how  we 
could  hi>)d  otherwise  in  this  case,  without  introducing 
{Treat  confiisioii  and  uncertainty  into  the  law  upon  this 
subject,  which  1  an  by  no  uieans  disposed  to  da. 

Tryii^^  this  case  by  the  test  of  what  settlement  a  pto- 
fr^s$ioaal  WMUi  wtmki  hate  made  if  these  articles  had 
been  Uid  befoce  hiai  as  ittsiructh»s>  I  think  that  what* 
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ever  he  might  have  done  before  the  cases  to  which  I  1865. 
have  referred  were  decided,  he  would  have  felt  bound  to 
follow  the  decisions  in  those  cases  and  would  therefore 
have  adopted  the  form  of  settlement  which  the  Vice- 
Chancellor  has  considered  to  be  right.  Indeed,  in  the 
case  of  articles  entered  into  upon  marriage  by  a  large 
landed  proprietor  for  the  settlement  of  his  estates  in 
favour  of  the  issue  of  the  marriage,  it  could  not,  I  think, 
be  supposed  that  he  could  intend  the  estates  to  be  split 
into  as  many  shares  as  there  might  happen  to  be  chil- 
dren of  the  marriage,  and  it  would  be  of  dangerous  con- 
sequence that  a  different  effect  should  be  given  to  the 
same  words  according  to  the  extent  of  the  property 
affected  by  the  articles.  Upon  these  grounds,  my  opi- 
nion in  this  case  agrees  with  the  Vice-Chancellor's,  and 
this  appeal  must  therefore  be  dismissed,  but  I  think  it 
should  be  dismissed  without  costs. 

ITie  Lord  Justice  Knight  Bruce. 

My  learned  Brother  being  of  opinion  that  this  appeal 
should  be  dismissed  without  costs,  our  order  upon  it 
must  of  course  be  so.  My  view  of  the  construction  of 
the  agreement  of  the  14th  ofMarch^  1845,  on  which  the 
suit  proceeds,  is  therefore  immaterial.  I  may  as  well, 
however,  state  it,  and  it  is,  that  under  the  agreement, 
according  to  its  correct  interpretation,  the  three  children 
of  the  marriage  of  Thomas  James,  in  contemplation  of 
which  the  agreement  was  made,  became,  in  the  year 
1864,  on  his  death,  entitled  in  possession  as  joint  tenants, 
or  equally  as  tenants  in  common,  to  the  inheritance  of 
the  lands  comprised  in  it.  Accordingly,  I  differ  very 
respectfully  from  the  two  other  Judges  before  whom 
this  case  has  come,  but  as  I  have  said,  the  difference  is 
rendered  by  circumstances  unimportant. 

Vol.  Ill— 1.  G  D.j.s. 
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BETTS  V.  NEILSON. 

July  7,  8. 
The  Plaintiff    T^HIS  was  an  appeal  by  the  Defendants  from  an  order 

^f"  P*^"*^®  of  Vice-Chancellor  Wood  granting  an  injunction. 

for  making 

cSver  u!e ""  The  Plaintiff  was  the  patentee  of  a  material  fol-  making 

mouths  of        metallic  capsules   for  covering  the  mouths  of  bottles. 

render  them      '^^^  patent  did  not  extend  to  Scotland* 
air-tight     A 

folic/,  to  which  The  Defendants  Neilson  and  Marshall  were  salaried 
*^°t"*iVd^  managers  of  the  business  of  Messrs.  J.  ff  R.  Tennent^ 
extend,  tent  to  who  carry  on  a  large  business  as  brewers  at  Glasgow, 
port^fo?"hV  ^^^  Defendant  W.  M.  Tennent  was  the  Liverpool  agent, 
ment  to  his       and  the  Defendant  Z>.  H.  Young  the  London  agent  of 

foreign  cus-         ,       ^ 

tomers  bottles    t"*'  nrm. 

of  beer  covered 

withsimUar  i     •       i      i  .n  ^       ^m  -r   a    -n 

capsoles  made  The  case  made  by  the  bill  was,  that  Messrs.  J.  of  R. 
fhlTlw^hf*  Tennent  were  in  the  habit  of  covering  bottles  of  beer 
capsules,  dur-  with  capsules  of  the  same  construction  and  of  the  same 
of^the\otSes  Material  as  those  manufactured  by  the  Plaintiff  under 
being  in  £iig-  his  patent,  such  capsules  being  procured  from  foreign 
swering  the  manufacturers,  and  that  they  sent  the  bottles  so  covered 
^h'^^jf**^  to  Tennent  in  Liverpool,  and  to  Young  in  London^  for 
were  intended,  sale  and  export,  and  that  Tennent  and  Young  had  sold  in 
the^l^or*"^  this  country  large  quantities  of  bottles  of  beer  so  covered, 
there  was  a  The  Plaintiff  had  been  successful  in  various  proceedings 
Tention  in     ~  ^^  '^^  ^"^  ^^  equity  against  infringers  of  his  patent, 

£iif^ii^which  and  relied  on  those  proceedings  as  establishing  its 
ought  to  be  ,._.  re  & 

restrained  by     validity, 
injunction. 

The  Defendants  did  not  dispute  the  fact  that  Messrs. 

J.  Si  R.  Tennent  were  in  the  habit  of  sending  bottles  of 

beer 
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beer  covered  with   these  capsules   to   Tennent  and  to        1865. 

Younff,  but  they  all  deposed  that  I^ennent  and  Young 

did  not  keep  such  bottles  for  sale,  and  had  never  sold 

any  for  consumption  in  England,     It  appeared  that  the 

course  of  dealing  was  this :  the  agents  obtained  orders 

for  the  supply  of  bottled  beer  to  foreign  and  colonial 

customers.     These  orders  were  transmitted  to  Glasgow, 

and  were  then  executed  by  J.  ^  R.  Tennent  §p  Co., 

who  sometimes  sent  the  beer  directly  to  the  foreign  or 

colonial  port,  and  sometimes  sent  it  to  London  or  Livei'- 

pool  to  be  transhipped  to  such  port.     The  conveyance 

to  the  English  port  of  transhipment  was  always  at  the 

expense  of  Tennent  4r  Co.,  except  when  they  sent  goods 

to  their  agents  abroad  for  sale  on  their  own  account. 

The  Vice-Chancellor  considered  that  the  course  of 
proceeding  adopted  by  the  Defendants  was  an  infringe- 
ment of  the  Plaintiff's  patent.  His  Honor  was  of  opi- 
nion,  that  as  the  bottles  while  at  London  or  Liverpool 
remained  covered  with  the  capsules,  which  were  neces- 
sary in  order  to  prevent  the  beer  from  being  spoiled,  the 
patent  was  being  used  in  England  while  they  remained 
at  the  ports,  the  case  being  distinguishable  from  that  of 
a  machine  packed  up,  and  remaining  at  the  port  for 
transhipment,  which  could  not  be  said  to  be  in  use  while 
it  was  packed  up;  whereas  here  the  capsules,  being 
upon  the  bottles  of  beer,  were  in  use,  being  employed  for 
the  very  purpose  for  which  they  were  made,  namely,  the 
preservation  of  the  liquid  contained  in  the  bottles.  His 
Honor  accordingly  granted  an  injunction  to  restrain  the 
Defendants  from  disposing  of  or  using  in  England  any 
capsules  made  of  the  material  protected  by  the  Plaintiff's 
patent. 

Mr.  Rolt  and  Mr.  Wickens  for  the  Appellants. 

There  is  certainly  no  vending  of  the  patented  ariicle 
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in  England  by  the  Defendants,  and  it  cannot  in  any 
reasonable  sense  be  said  that  there  is  a  user.  The  cap- 
sules are  put  on  at  Glasgow,  where  there  is  a  right  to 
use  them,  and  the  bottles  are  merely  sent  through 
England  for  the  convenience  of  transhipment.  It  does 
not  appear  satisfactorily  in  the  evidence  that  the  capsules 
are  useful  at  all.  They  would  seem  to  be  merely  orna- 
mental. But  whether  that  be  so  or  not,  transmitting 
them  through  England  is  not  using  the  patent  there. 
The  Vice-Chancellor  relied  on  Caldwell  v.  Vanvlissen- 
gen  (a),  but  in  that  case  the  patented  article  was  actively 
used,  whereas,  in  the  present  case,  nothing  is  done  in 
England,  the  capsules  are  merely  let  alone. 


Mr.  Willcoch  and  Mr.  T.  H.  Terrell  for  the  Plain- 
tiffs in  support  of  the  injunction. 

The  patent  gives  the  patentee  the  exclusive  right  of 
'^  making,  using,  exercising  and  vending"  the  patented 
invention  in  England,  What  the  Defendants  do  hits 
every  word  except  the  first.  The  invention  is  used  and 
exercised  in  England.  The  use  of  a  capsule  begins  as 
soon  as  it  is  put  on  a  bottle  with  liquid  in  it,  and  there 
is  a  continuous  user  until  it  is  taken  off,  for  the  capsule 
during  tlie  whole  time  is  doing  its  duty  of  preserving 
the  liquor,  by  keeping  the  bottle  airtight.  If  I  keep  a 
bottle  of  lavender  water  on  the  chimney  piece,  surely 
the  stopper  must  be  considered  to  be  continuously  in 
use,  though  it  may  not  be  touched  for  days  together. 
Caldwell  v.  Vamvlisiengem  governs  the  case,  for  if  there 
be  user,  it  matters  not  what  kind  of  user  there  is.  There 
is  also  a  vending  here,  for  it  is  shown  that  the  agents  in 
EmghMmd  obtain  onters,  and  it  makes  no  difierence  that 
they  are  foreign  orders. 


Mr. 
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Mr.  Wickens  in  reply. 

The  argument  on  the  other  side  as  to  vending  would 
go  to  shoWy  that  if  a  Belgian  manufacturer  sold  to  an 
Austrian  customer  through  an  English  agent  there 
would  be  an  infringement,  though  the  goods  never  came 
near  England.  As  to  the  user,  the  beer  is  transhipped 
here,  not  landed;  and  if  the  argument  of  the  Plaintiff  is 
sounds  we  shall  come  to  this,  that  if  a  ship  with  these 
bottles  on  board  put  into  an  English  port  by  stress  of 
weather,  there  would  be  an  infringement. 


1865. 


The  Lord  Justice  Knight  Brucb. 

It  seems  to  me  that  we  cannot  in  the  face  of  the  facts 
that  are  before  us  do  otherwise  than  assume  the  validity 
of  these  letters-patent.  I  am  not  prepared  to  say  that 
if  these  capsules  were  merely  ornamental,  as  has  been 
suggested,  that  would  of  necessity  invalidate  the  letters- 
patent^  but  I  am  of  opinion  that  upon  the  materials 
before  us  we  must,  for  the  present  purpose,  take  it  for 
granted  that  whether  they  are  ornamental  or  not  they 
are  useful.  Considering  what  has  taken  place  before, 
the  only  question,  as  it  seems  to  me,  material  for  us  at 
present  to  decide  is,  whether  there  has  been  user  or  use 
of  the  invention  within  England,  seeing  that  the  protec- 
tion of  the  letters-patent  does  not  extend  to  Scotland. 
It  appears  to  me  that  the  capsules  made  according  to 
this  invention  do,  though  they  come  from  Scotland,  rest 
for  some  time  within  England,  and  that  such  benefit  as 
is  derived  from  the  invention  is  enjoyed  by  the  owner  of 
the  liquid  contained  in  the  bottles  in  this  country  during 
the  time  that  they  are  here,  although  they  are  on  their 
way  to  foreign  parts,  and  although  the  enjoyment  is  not 
had  in  such  a  manner  as  to  give  immediate  and  practical 
benefit  from  the  invention  in  this  country.  It  appears 
to  me  that  there  is  a  benefit  derived  in  this  country  from 

the 
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the  invention.  I  confess  I  do  not  come  to  that  conclu- 
sion very  willingly.  I  have  wavered  during  the  progress 
of  the  argument,  and,  but  for  recent  legislation  (I  allude 
to  Sir  H.  Cairns' s  Act  21  &  22  Vict  c.  27  and  Mr.  RolCs 
Act  25  &  26  Vict.  c.  42),  I  should  have  thought  that 
the  better  course  would  have  been  to  refrain  from  grant- 
ing an  injunction  at  this  stage,  and  to  leave  the  matter 
to  be  decided  in  an  action.  At  least  one  of  the  acts  of 
parliament  to  which  I  have  just  referred  seems  to  me  to 
interfere  with  the  propriety  of  such  a  course,  and  not- 
withstanding an  inclination  or  almost  inclination  that  I 
have  to  discharge  this  injunction,  I  cannot  see  my  way 
with  propriety  to  do  it.  But  I  think  that  there  should 
be  an  undertaking  on  the  part  of  the  Plaintiflf  to  abide 
by  any  order  respecting  damages  that  may  be  made,  in 
case  the  Court  shall  at  the  hearing  discharge  or  vary 
this  order,  or  alter  or  dissolve  the  injunction,  and  I  think 
there  should  be  an  undertaking  to  use.  due  diligence  in 
conducting  the  cause  to  a  hearing. 


The  Lord  Justice  Turner. 

My  opinion  is  the  same.  I  give  no  opinion  upon  the 
question  of  vending,  as  I  think  that  the  case  may  be 
disposed  of  upon  the  question  of  user.  That  question 
must,  as  I  think,  depend  upon  the  purposes  for  which 
the  patented  article  is  used.  The  patented  article  here 
in  question  is  undoubtedly  used  for  the  purpose  of  keep- 
ing the  liquid  contained  in  the  bottles  from  damage  or  de- 
terioration. Then  what  are  the  facts  of  the  case  ?  That 
liquid  comes  into  this  country  in  bottles  having  upon 
them  the  patented  article,  or  an  article  operating  in 
precisely  the  same  way,  and  so  closely  'resembling  the 
patented  article,  tliat  the  use  of  it  in  England  would  be 
an  infringement  of  the  patent.  I  cannot  say  that  the  re- 
taining upon  the  buttle  when  Uicy  arc  in  this  country  the 

article 
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article  so  applied  to  them  abroad  does  not  constitute  a  1805. 
use  of  the  article  in  England.  The  case  of  Caldwell  v. 
VanvUssengen  may  be  in  some  respects  distinguishable 
from  the  present,  but  I  think  that  it  disposes  of  the 
present  question.  I  give  no  weight  whatever  to  the 
opinion  which  I  formed  in  that  case,  but  I  have  a  dis- 
tinct recollection  of  that  case  having  been  brought  on 
appeal  before  Lord  Truro  and  decided  by  him.  It  was 
I  believe  a  perfectly  new  case,  one  of  very  considerable 
difficulty,  and  one  in  which  I  should  have  had  very 
little  confidence  in  my  own  opinion.  Now  the  distinc* 
tion  attempted  to  be  drawn  between  that  case  and  the 
present  is  this,  that  in  that  case  there  was  an  active  use 
of  the  patented  article,  and  here  it  is  said,  and  I  have 
no  doubt  truly  said,  that  the  use  of  the  patented  article 
is  passive  and  not  active.  But  it  does  not  appear  to  me 
that  the  question  whether  the  user  is  active  or  passive 
can  have  any  bearing  on  the  question  whether  the  pa- 
tented article  is  used  or  not.  On  these  grounds,  there- 
fore, I  think  that  this  injunction  was  properly  granted 
and  must  be  maintained.  I  quite  agree  with  my  learned 
Brother  that  there  should  be  an  undertaking  to  be 
answerable  in  damages,  and  an  undertaking  to  speed  the 
cause. 
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Jfi/y  10,11. 

Btfore  The 
Lords  Jus- 

TICBS. 

The  Defen- 
dants, by  letter 
offered  to  sell 
a  piece  of  land 
to  the  Plaintiff* 
at  a  certain 
price.  The  let- 
ter concluded, 
"  There  wiU 
be  the  usual 
clauses  in  a 
contract  and 
some  limita- 
tions as  to  the 
length  of  the 
title  to  be 
shown,  and 
other  minor 
details." 
Beid,  that  this 
ofi^r,  with  the 
acceptance  of 
it  in  writing, 
did  not  consti- 
tute a  contract 
which  the 
Court  could 
enforce,  owing 
to  the  uncer- 
tainty as  to 
the  clauses  to 
be  inserted, 
and  as  to  the 
length  of  title 
to  be  shown. 


RUMMENS  V.  ROBINS. 

rXlHIS  was  an  appeal  by  the  Defendants  from  an  order 
•*■  of  Vice-Chancellor  Stuart  overruling  their  de- 
murrer to  a  purchaser's  bill  for  specific  performance. 
The  short  substance  of  the  statements  of  the  bill  was  as 
follows : — 

The  Plaintiff  in  1864  employed  Mr.  Marsh,  an  estate 
agent,  to  negociate  for  the  purchase  of  a  piece  of  land  at 
Hammersmith,  of  which  the  Defendants  were  the  owners. 
After  stating  some  previous  negociations,  the  bill  pro- 
ceeded as  follows: — 

"  10.  On  the  28th  of  June,  1864,  an  interview  took 
place  between  the  said  Davies  (a  clerk  of  Mr.  Marsh), 
acting  as  Plaintiff's  agent,  and  one  of  the  Defendants 
on  the  subject  of  the  pending  negociation,  and  a  verbal 
contract  was  entered  into  for  the  purchase  by  the  Plain- 
tiff from  the  Defendants  of  the  said  piece  of  land  upon 
the  terms  in  the  next  stated  letter  set  forth,  and  it  was 
then  mutually  agreed  that  such  letter  should  be  written 
by  Messrs.  Warry,  Hobins  A*  Surges  on  behalf  of  the 
vendors,  the  Defendants,  for  the  express  purpose  of  re- 
ducing into  writing  the  terms  already  verbally  agreed  on 
at  such  interview." 

"Tl.  In  accordance  with  such  verbal  agreement  the 
following  letter  was  accordingly  written. 

"  70,  Lincoln  s  Inn  Fields,  London,  W.  C. 

''29,  June,  1864. 
"  Dear   Sir, — Hammersmith  land,  — In   reference   to 
our  last  interview  with  Mr.  Davies,  we  now  write  to  say 
that  wc  shall  be  ready  to  enter  into  a  contract  to  sell  the 
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piece  of  land  containing  about  2a.  Ir.  Gp.,  on  the  follow-  1866. 
ing  terms,  price  2,600/.,  1,000/.  to  be  paid  on  29ih  Sep- 
tember next,  and  the  balance  to  remain  charged  on  the 
land  for  three  years  at  5/.  per  cent.  The  vendors  will 
convey  all  such  rights  to  the  ditch  on  the  south  side  as 
they  possess,  and  it  is  believed  their  title  to  it  is  good. 
The  vendors  will  require  to  be  satisfied  that  the  land  is 
not  depreciated  during  the  three  years  the  money  remains, 
and  the  buildings  to  be  erected  on  it,  must  not  tend  to 
lessen  the  value  of  the  opposite  property  belonging  to 
the  vendors.  The  purchaser  will  hg^ve  to  bear  a  share 
of  making  up  the  road  a  sewer  to  the  Dartmouth  Road; 
and  we  believe  the  owner  of  the  cottages  in  the  rear  is 
ready  to  enter  into  an  arrangement  to  permit  access  to 
the  south  side  of  the  piece  of  land,  by  means  of  the 
road  in  front  of  his  cottages. 

'*  There  will  be  the  usual  clauses  in  a  contract,  and 
some  limitations  as  the  length  of  title  to  be  shown,  and 
other  minor  details.  Shall  we  send  you  draft  con- 
tract? 

"  Yours  truly, 

"  Warry,  Robins  6i  Burges. 

"  H.  E.  Marsh,  Esq." 

"12.  The  said  last-mentioned  letter  containing  the 
terms  which  had  been  previously  agreed  on  as  aforesaid, 
the  said  Mr.  Marshy  through  his  clerk  the  said  Mr. 
Lavies,  requested  on  behalf  of  the  Plaintiff,  that  the 
draft  contract  should  be  forwarded,  as  appears  by  the 
following  letter : — 

*'  Charlotte  Row,  Mansion  House, 
"Jtiwe,  30th,  I  set. 
"  Dear  Sirs, — Have  the  goodness  to  send  me  contract 

for 
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for  the  land  in  the  Dartmouth  Road,  the  name  you  can 
for  the  present  leave  in  blank. 

**  Yours  truly, 

"  H.  E.  Marsh, 

"  per  F.  Davies. 
**  Messrs.  TFarry,  Robins  §f  BwrgtsV 

The  draft  contract  was  accordingly  sent  on  the  16th  of 
July  to  Mr.  Marsh. 

The  bill  set  forth  this  draft  contract  at  length,  but 
it  is  unnecessary  to  state  it  in  detail.  It  contained 
various  stipulations  of  a  very  special  nature,  some  of 
which  related  to  matters  not  specifically  referred  to  in 
the  letter  of  the  ^th  of  June,  It  was  immediately  for- 
warded to  the  PlaintifTs  solicitor. 


"  16.  In  consequence  of  the  long  vacation  intervening, 
and  the  absence  of  the  Plaintiff  and  his  solicitor  from 
town,  some  unintentional  delay  arose  in  the  final  settle- 
ment of  the  said  contract,  and  in  the  meanwhile,  on  the 
21st  of  September,  1864,  before  the  Plaintiff  or  his 
solicitor  had  returned  to  town,  the  said  Marsh  received 
from  the  Defendants'  solicitors  the  following  letter  : — 

"Dear  Sir, — Hammersmith  Land, — We  wrote 'to  you 

hereon  on  the  16th  July  last,  since  which  we  have  heard 

notbi(ig  on  the  subject.     We  presume  you  consider  the 

matter  as  at  an  end,  but  to  prevent  mistakes  we  write 

to  say  that  we  shall  treat  it  as  entirely  off.      Please 

return  our  papers. 

**  Yours  truly, 

**  ^^€nrry,  Robins  if  BuryessJ" 

The  Plaintiff  insisted  on  having  the  sale  completed, 
and  oflfered  to  return  the  draft  contract  approved  if  the 

Defendants 
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Defendants  would  agree  to  complete  on  that  footing;        1865. 


RuMHKMi 


but  the  Defendants  adhering  to  their  determination,  the 
present  bill  was  filed  praying  that  the  Defendants  might  ^  v. 
be  decreed  specifically  to  perform  the  contract  for  the  «o3iii«. 
sale  of  the  land  upon  the  terms  contained  in  the  letter 
of  the  ^th  of  June,  1864*1  and  to  pay  the  costs  of  the 
suit.  The  Defendants  demurred,  and  the  demurrer 
having  been  overruled  by  Vice-Chancellor  Stuart,  they 
appealed  from  his  decision. 

Mr.  Southgate  and  Mr.  Bush  for  the  Appellants. 

There  never  was  any  agreement  at  all  in  this  case; 
nothing  but  negociation;  HuddUstone  v.  Briscoe  {a)  \ 
Skelton  V.  Cole  (6) ;  Ridgway  v.  Wharton  (c).  There 
was  only  a  proposal  to  enter  into  an  agreement;  Chinnock 
T.  JUarchioness  of  Ely  (d).  Supposing  that  the  offer  in 
the  letter  of  the  ^th  of  June  had  been  accepted,  there 
would  have  been  no  contract  certain  enough  to  be 
enforced,  since  various  essential  terms  were  letl  to  be 
settled  by  future  arrangement;  Honeymanv.  Marryat^e)  i 
Wood  V.  Midgleyif).  But  there  was,  in  fact,  no  ac- 
ceptance of  it  till  the  26th  of  September,  and  before 
that  time  it  had  been  withdrawn,  as  the  vendor  was  at 
liberty  to  do  at  any  time  before  acceptance ;  Hyde  v. 
Wrench  {g),  [  Thomas  v.  Blachman  (A)  was  al^o  re- 
ferred to.] 

Mr.  Bcxon,  Mr.  Greene  and  Mr.  W.  W.  Macheson  for 
the  bUl. 

The  letter  of  the  S9th  of  June  is  a  ''  note  or  memo- 
randum*' 

{a)  11  Fef.  583,  591.  (f)  21  Beav.  14. 

(6)  1  DeG.Sf  J.  587,  595.  (/)  5  De  C,  M.  4  G.  41. 

(r)  6  U.qf  L.  Coi.  238,  2G3,  (g)  3  Beav,  334. 

268,  288,  304.  {h)  1  ColL  301. 
(«0  13  W,  R.  597,  L.  C. 
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1866,  randum**  of  the  verbal  contract  made  on  the  preceding 

^^  day,  and  being  signed  by  the  vendors'  agent,  takes  the 

V,  case  out  of  the  statute  of  frauds ;    Warner  v.   WUling* 

RoBiMi.  ^^^  ^^j^     jjjg  terms  of  that  letter  are  sufficiently  certain. 

The  Court  can  decide  what  are  "usual  clauses,"  and 
what  length  of  title  ought  to  be  required,  the  parties 
having  agreed  to  class  that  among  minor  details,  as  in 
Morgan  v.  Holford(b).  That  the  preparation  of  a 
more  formal  contract  was  intended  does  not  prevent  the 
informal  one  from  being  a  valid  contract ;  Fowls  v. 
Freeman  (c)  ;  Saundersoh  v.  Jackson  (d).  That  the 
vendors'  own  name  does  not  appear  is  immaterial  ; 
Morris  v.  Wilson  (e). 

Mr.  Southgate  in  reply. 

The  Court  cannot  decide  what  are  the  usual  clauses 
in  a  contract  for  the  sale  of  land,  for  they  are  quite  un- 
certain. Neither  can  the  Court  fix  a  limitation  on  the 
title  to  be  shown.  The  Court  requires  a  sixty  years' 
title ;  but  that  we  did  not  mean  to  give,  and  there  is 
nothing  to  define  what  title  we  ought  to  give. 

nke  Lord  Justice  Kxight  Bruce. 

Thi$  is  an  appeal  by  the  Defendants  from  an  order 
in;idc  by  one  of  t!io  learned  Vice-Chancellors  overruling 
a  demurrvr  to  the  whole  of  the  PlaintitT's  bill.  The 
IVfiri^ants  an?  here  Cv>nien»ling  that  the  demurrer 
<m^ht  t\>  have  been  allowtvl.  The  player  of  the  bill  is 
uicrelv  thk : — **  Th^t  the  DeScndanis  mav  be  decreed 
*|xvitWally  to  jx^rtona  the  coir.rac;  tor  sale  of  the  said 
laiKl  ufVMt  the  terw$ c»n:A:tK\i  in  the Icttercf  :he  :5Hh  June, 

18G*. 
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1864,  the  Plaintiff  being  ready  and  willing  and  hereby  1865. 
offering  specifically  to  perforin  the  contract  on  his  part 
as  this  Honorable  Court  shall  direct.  That  the  De- 
fendants may  pay  the  costs  of  this  suit.  That  the  Robini. 
Plaintiff  may  have  such  further  or  other  relief  as  the 
nature  of  the  case  may  require."  In  effect,  therefore, 
the  prayer  of  the  bill  is  merely  for  the  specific  per- 
formance of  a  contract  alleged  to  be  contained  in  a 
letter  of  the  27th  June,  1864,  set  forth  in  the  bill,  the 
Plaintiff  offering  to  perform  it  on  his  part. 

The  bill  alleges  as  follows  (and  of  course  it  must  be 
taken  for  granted  that  the  allegation  is  true)  in  para- 
graph 10: — [His  Lordship  read  the  10th  paragraph,  and 
the  introduction  of  the  11th.] 

This  is  very  distinct  in  point  of  statement,  and  reduces 
the  contract  sought  to  be  performed  to  the  terms  of  the 
letter  immediately  after  set  forth  in  the  bill.  It  is  set  forth 
in  these  terms: — [His  Lordship  read  the  first  paragraph 
of  the  letter  as  given  above  ]  Up  to  this  part  of  the 
letter,  I  am  not  quite  sure  that  the  contents  of  the 
document  afford  any  conclusive  and  complete  objec- 
tion to  specific  performance.  I  assume  that  they  do  not, 
without  giving  any  opinion  on  the  question.  But  the 
letter  goes  on  thus: — '^ There  will  be  the  usual  clauses 
in  a  contract,  and  some  limitations  as  to  the  length  of 
title  to  be  shown,  and  other  minor  details.  Shall  we 
send  you  draft  contract  ?  ** 

Now,  without  laying  any  stress  on  any  foregoing 
parts  of  the  letter,  there  is  enough  in  this  last  clause,  as 
it  seems  to  me,  to  make  specific  performance  impossible. 
''  A  contract "  I  think  may  fairly  be  intended  to  mean  a 
contract  for  the  sale  of  land ;  but  what  are  the  usual 
clauses  in  a  contract  for  the  sale  of  land  ?     They  differ 

almost 
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1865.       almost  fncessantly  ;   they  differ  according  to  the  state 
of  the  title,  the  conveniences,  the  fancies,  and  the  wishes 
V,  of  mankind,  and  the  particular  situation,  convenience 

and  inconvenience  belonging  to  the  estate.  Then  the 
letter  states  that  there  will  be  "  some  limitations  as  to 
the  length  of  title  to  be  shown."  What  limitations? 
Stipulations  as  to  titles  differ  as  much  according  to 
circumstances  as  the  other  stipulations  in  contracts  for 
sale.  Sometimes  a  title  is  stipulated  to  be  shown  for 
only  ten  years,  sometimes  for  twenty  years,  sometimes 
for  thirty  years.  I  pass  over  the  words  "  other  minor 
details"  without  laying  any  stress  on  them,  since  either 
of  the  other  terms  to  which  I  have  adverted  is,  in  my 
judgment,  sufficient  to  show  that  there  was  not  a  con* 
tract  capable  of  being  specifically  performed. 

Now  the  prayer  of  the  bill  is  confined  to  this  letter, 
the  terms  of  which,  as  I  have  said,  appear  to  me  to  be  such 
that  specific  performance  cannot  be  enforced.  But  there 
are  other  statements  in  the  bill  which  it  is  fair  to  the 
Plaintiff  to  regard,  and  it  is  possible  that  those  subse- 
quent statements  may  set  up  his  case.  But  thus  much 
appears  to  me  to  be  plain,  that  down  to  the  statement  of 
the  signature  of  Warry,  liobins  ^  Btarges  to  the  letter 
of  the  29th  of  June,  there  is  no  performable  contract  at 
all,  and  if  there  is  it  must  arise  from  something  subse- 
quent. We  must,  I  repeat,  look  upon  the  vendors  as 
thus  far  not  bound  by  anything  in  the  bill.  The  I2th 
paragraph  states — [His  Lordship  read  the  paragraph.] 
That  letter  is  dated,  as  I  have  said,  the  30th  June,  1864, 
and  the  draft  contract  which  was  to  be  prepared  in  con- 
sequence by  the  vendors'  solicitors  is  transmitted  after- 
wards on  the  16th  Jnhf,  18&^— a  very  special  contract 
containing  various  particular  terms,  which  obviously 
required,  before  binding  the  purchaser,  accession  on 
his  part.— [His  Lortlship  here  read  several  clauses  in 

the 
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tbe  contract;  observing  upon  one  of  them,  which  pro* 
vided  for  the  purchaser's  paying  a  share  of  making  a 
sewer  from  the  point  marked  to  the  point  marked 

on  the  plan,  that  it  was  probably  rendered  so 
uncertain  by  the  blanks  that  no  consent  could  remedy 
the  defect  ] 


1865. 


RuMMENt 

Robins* 


Now,  as  I  have  said,  it  is  not  clear  that  any  accession 
could  convert  this  document  into  a  binding  agreement 
independently  of  any  possible  difficulty  as  to  the  statute 
of  frauds,  which  for  the  present  purpose  I  disregard. 
But  it  was  requisite,  as  I  have  already  said,  and  as  is 
obvious,  that  the  PlaihtifiTs  accession  to  these  terms,  so 
^  as  they  could  be  acceded  to,  should  be  obtained,  and 
until  that  accession  should  be  obtained  this  contract  was 
a  mere  proposal — a  mere  proposal  of  terms  by  a  person 
not  then  bound.  That  contract  was  transmitted,  as  I 
have  said,  on  the  16th  Jufy. 

The  16th  paragraph  of  the  bill  then  states— [His 
Lordship  read  that  paragraph.] 


Now,  without  intimating  any  opinion  whether  this 
was  harsh  and  sudden,  or  not  harsh,  not  sudden,  not 
unreasonable,  it  was  what  the  writers  of  the  letter  had 
a  right  to  do,  for  they  were  not  bound  until  their  pro- 
posal was  capable  of  being  validly  accepted,  and  had 
been  accepted,  and  two  months  had  passed  without  the 
Plaintiff's  intimating  any  acceptance.  Messrs.  Warry, 
Robins  Sf"  Surges  then,  on  behalf  of  the  vendors,  were 
acting  in  the  clear  exercise  of  their  right,  at  that  distance 
of  time,  in  withdrawing  the  proposal,  and  in  refusing  to 
have  anything  more  to  do  with  it.  It  was  then  in  vain 
for  the  Plaintiff  to  carry  on  a  correspondence  in  the 
latter  part  of  September  and  in  December^  acceding  to  the 
proposed   contract   which   had  been    left  two   months 

without 
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1805.       without  being  acceded  to,  even  on  the  assumption  that 
y^^'  the  proposed  contract  contained  terms  which,  if  acceded 
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V.  to,  could  have  been  enforced. 

Robins. 

There  has  not,  therefore,  in  my  judgment  been  any 
contract  between  these  parties,  and  differing  most  re- 
spectfully from  the  learned  Judge  who  has  decided 
otherwise,  I  think  that  the  demurrer  should  stand  al- 
lowed with  the  costs  before  the  Vice-Chancellor,  but  I 
think  not  i^y  costs  here. 

The  Lord  Justice  Turner. 

My  learned  Brother  has  gone  so  fully  through  this 
case  that  it  would  be  a  waste  of  time  for  me  to  make 
any  observations  upon  it.  I  will  only  say,  therefore, 
that  I  entirely  concur  in  all  the  observations  which  he 
has  made,  and  am  of  opinion  that  this  demurrer  ought 
to  have  been  allowed. 

Leave  to  amend  the  bill  was  refused. 
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HAMP  V.  ROBINSON. 

July  15. 

rriHIS  was  an  appeal  by  the  Plaintiffs  from  an  order     Before  The 
of  the  Master  of  the  Rolls  allowing  a  demurrer.  tices."'" 

Real  estates 

The   Statements  of  the  bill   were   to   the  following  toA.^l'm, 

efiect : —  remainder  to 

bis  sons  in 

Francis  Hamp  died  in  1840  leaving  a  will  and  codicils,  **''»,'^"™"J?1^®' 

,  .  ,  '  to  B.  for  life ; 

by  which  he  devised  his  residuary  real  estate  to  the  use  and  powers 

e  were  given  to 
^'  the  tenants  for 
life  of  jointui> 
ing  and  charging  portions  for  younger  children,  and  of  limiting  terms  to  secure  them. 
The  will  also  enabled  H.,  who  was  the  trustee  and  one  of  the  executors,  to  enter  the 
estates  during  minorities  and  accumulate  the  rents,  which  were  to  be  applied  in  the 
purchase  of  lands  to  be  settled  to  the  same  uses.  The  personal  estate  was  given  to  A, 
absolutely.  During  A.'s  minority  H.  entered  and  accumulated  the  rents.  A.  on  his 
marriage  limited  terms  to  trustees  to  secure  a  jointure  and  portions  and  settled  the 
residuary  personalty  and  died,  leaving  a  son.  B.  disputed  the  son's  legitimacy  and 
took  possession.  A.*s  wife  and  infant  child  filed  a  bill  against  B.,  H,  and  the  trus- 
tees of  the  terms,  alleging  that  the  trustees  of  the  terms  refused  to  bring  ejectment 
without  the  direction  of  the  Court,  and  praying  for  an  account  of  the  testator's  personal 
estate,  and  to  have  it  secured  on  the  trusts  of  the  settlement ;  for  an  account  of  the 
rents  received  by  H.  during  the  minority  of  A. ;  for  an  account  of  rents  received  by 
the  Defendants  respectively  since  A,*i  death;  for  a  receiver  and  for  an  injunction  to 
restrain  B.  from  receiving  the  rents,  and  for  further  relief.  B.  demurred  for  want  of 
equity,  multifariousness  and  want  of  parties,  and  the  demurrer  was  allowed  by  the 
M.  R.  on  the  first  two  grounds. 

Held,  on  appeal,  that  as  the  bill  distinctly  showed  that  there  were  outstanding  terms 
which  B.  might  set  up  if  the  infant  Plaintiff  brought  ejectment,  and  there  was  a 
prayer  for  general  relief,  the  demurrer  for  want  of  equity  could  not  be  sustained, 
though  the  bill  contained  no  allegations  that  B.  intended  to  set  up  the  terms,  and  no 
prayer  that  he  might  be  restrained  from  so  doing. 

Held,  also,  tlmt  tlie  rents  accumulated  during  the  minority  of  A,  furnished  a  suffi- 
cient equity  to  support  the  bill,  although  they  had  been  paid  into  Court  in  another 
soit,  no  decree  having  been  made  in  that  suit. 

Htld^  also,  that  the  bill  was  not  multifarious,  for  that  there  was  an  entire  case 
against  H.  in  respect  of  the  accumulated  rents,  the  personal  estate,  and  his  duty  to 
enter  and  accumulate  rents  during  the  minority  of  the  infant  Plaintiff,  if  the  legiti- 
mate son  of  >!.,  and  that  B.  could  not  complain  of  the  bill  as  multifarious,  because  he 
was  only  interested  in  the  last  question. 

Held^  that  the  demurrer  was  good  for  want  of  parties,  for  that  the  other  executor 
was  a  necessary  party  to  the  account  of  the  personal  estate,  and  B.,  though  not  in- 
terested in  the  personal  estate,  had  a  right  to  require  the  suit  to  be  properly  constituted. 
Whether  an  injunction  and  receiver  might  not  nevertheless  be  granted,  quare. 

Vol.  Ill— 1.  H  D.J.S. 
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of  John  Hampden  Hamp,  his  natural  son,  in  the  will 
called  «/.  H.  Hamp  Robinson,  for  life,  with  remainder 
to  trustees  during  his  life,  in  trust  to  preserve  contin- 
gent remainders,  with  remainder  to  the  use  of  the  sons 
of  J.  Hampden  Hamp  successively  in  tail  male, 
with  remainder  to  the  use  of  the  Defendant  W,  H. 
Hamp  Robinson  for  his  life,  with  remainder  to  trustees 
to  preserve,  with  remainder  to  the  sons  of  W.  H,  Hamp 
Robinson  successively  in  tail  male,  with  remainder  to 
the  testator's  own  right  heirs.  The  testator  empowered 
the  Defendant  John  Hamp  and  T.  Pratt  or  other  his 
trustees  or  trustee  during  the  minority  of  the  tenant  for 
life  in  possession,  or  during  so  much  of  the  minority  of 
any  of  the  issue  entitled  in  possession  of  either  of  the 
tenants  for  life  as  should  arise  within  twenty-one  years 
from  the  testator's  decease,  to  enter  into  receipt  of  the 
rents,  and,  after  allowing  maintenance,  to  accumulate 
the  residue  and  apply  the  accumulated  fund  in  paying 
off  incumbrances  and  in  the  purchase  of  estates  to  be 
settled  to  the  like  uses.  He  also  empowered  the  tenants 
for  life  to  grant  jointures  to  their  widows  and  limit 
terms  for  securing  them,  and  to  charge  portions  for 
younger  children.  He  bequeathed  his  personal  estate  to 
his  trustees,  the  Defendant  John  Hamp  and  Thomas 
Pratt,  upon  trust  to  pay  debts,  legacies  and  annuities, 
and  subject  thereto  for  J.  Hampden  Hamp  absolutely, 
if  he  attained  twenty-one.  He  appointed  the  De- 
fendant John  Hamp,  F,  Hamp,  F,  H.  Adams  and 
Charles  Probert  the  executors  of  his  will. 


John  Hamp  and  Charles  Probert  proved  the  will,  F. 
Hamp  and  F,  H.  Adams  renounced  probate.  Thomas 
Pratt  disclaimed.  The  executors  received  personal 
estate  more  than  sufficient  for  payment  of  funeral  and 
testamentary  expenses,  debts,  legacies  and  annuities. 


John 


Hamp 

V. 
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John  Hampden  Hamp  attained  twenty-one  in  No^       1866. 
^embeTy  1849.     John  Hamp,  in  the  meantime,  received 
the  rents ;  and  after  allowing  maintenance  invested  the 
aorplus  in  the  purchase  of  876i.  Bank  Annuities.  Robinioii. 

By  a  settlement  dated  the  31st  of  May^  1853,  J^ 
Hampden  Hamp^  in  contemplation  of  his  marriage  with 
the  Plaintiff  Frances  Hamp^  appointed  to  her  after 
his  death  a  jointure  rent-charge  of  300/.  a  jrear,  and 
limited  a  term  of  500  years  to  the  Defendants  TurTier 
and  Bodey  for  securing  it.  He  also  charged  the  estates 
with  bfiOOL  for  tbe  portions  of  younger  children,  and 
limited  a  tenn  of  1000  years  to  the  Defendants  Palmer 
and  Merrick  for  raising  that  sum.  He  also  assigned 
the  testator's  residuary  personal  estate  and  other  monies 
to  Turner  and  Boslej/j  upon  trusts  for  himself  and  his 
intended  wife  and  the  children  of  the  marriage. 

Notice  of  this  settlement  was  given  to  the  Defendant 
John  Hamp  and  Probert  in  June^  1853. 

There  were  two  children  of  the  marriage,  JVanm,  bom 
in  1857,  who  died  in  the  same  year ;  and  the  Plaintiff 
Horatio  Hampy  who  was  born  in  January ^  1863.  John 
Hampden  Hamp  died  in  Marchy  1864. 

In  April,  1864,  the  Defendant  John  Hamp  filed  his 
bill  against  Horatio  Hamp  and  W.  H,  Hamp  Robinson^ 
stating  that  Frances  Hamp  had  called  upon  him  to  act 
in  the  trusts  of  the  will  on  behalf  of  Horatio  Hamp ; 
while,  on  the  other  hand,  W.  H.  Hamp  Robinson 
alleged  that  Horatio  Hamp  was  illegitimate  or  suppo- 
sititious, and  praying  for  a  declaration  of  the  right  to  the 
estate,  and  for  a  receiver. 

On  tlie  1st  of  August^  1864,^an  order  was  made  in 

H  2  Hamp 
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Hamp  V.  Hamp^  that  the  S76/.  Bank  Annuities  should 
be  transferred  to  the  credit  of  the  cause  and  the  di- 
vidends accumulated,  which  was  accordingly  done. 
Shortly  afterwards,  John  Hamp  amended  his  bill,  pray- 
ing for  a  declaration  of  the  rights  of  the  parties  in  that 
fund. 


On  the  20th  of  March,  1865,  the  cause  of  Hamp  v. 
Hamp  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  who  made  an  order  that  the  question  whether 
Horatio  Hamp  was  the  legitimate  child  of  «/•  Hampden 
Hamp  should  be  tried  by  a  special  jury  before  himself. 
The  Lords  Justices,  on  the  10th  of  May,  discharged 
this  order  without  prejudice  to  any  question,  and  di- 
rected a  bill  to  be  filed  on  behalf  of  the  infant. 


After  the  hearing  of  the  appeal,  it  was  ascertained 
that  John  Hamp  had  in  his  hands  considerable  sums 
forming  part  of  the  residuary  personal  estate  of  the 
testator. 

TT.  H.  Hampden  Robinson  had,  ever  since  the  death 
of  J.  Hampden  Hamp,  occupied  part  of  the  devised 
estates  without  paying  rent.  In  June,  1864,  he  gave 
notice  to  the  tenants  of  the  other  parts  to  pay  their 
rents  to  him.  He  accordingly  obtained  payment  from 
some  of  the  tenants,  but  others  refused  to  pay  rent  at 
all  till  it  was  ascertained  who  was  entitled  to  it. 

The  Plaintiffs  charged  that  John  Hamp,  Turner, 
Boslet/t  Palmer  and  Merrick  had,  since  the  death  of 
J.  Hampden  Hamp,  received  rents  of  the  devised  estates, 
and  that  they  ought  to  account  for  them  on  the  footing 
of  being  bailiffs  of  the  infant  Plaintiff. 


The  Plaintiffs  alleged  that  the  same  five  Defendants 

refused 
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rerusedy  without  the  direction  and  indemnity  of  the  Court, 
to  allow  their  names  to  be  used  in  any  actions  of  eject- 
ment, or  in  any  manner  to  execute  the  trusts  and  powers 
vested  and  reposed  in  them,  having,  as  they  alleged,  no 
funds  in  hand  applicable  to  payment  of  costs. 

On  the  5th  of  itfay,  1865,  W.  H.  JSamp  Robinson 
agreed  with  a  timber  valuer  to  fell  some  five  or  six 
hundred  oak  tree  on  one  of  the  devised  estates,  and 
proceeded  to  cut  down  several  hundreds. 

The  Plaintiff  Frances  Hamp  was  the  sole  executrix 
and  universal  legatee  named  in  the  will  of  John 
Hampden  Hamp,  but  had  not  yet  proved  the  will. 

The  Plaintiffs  charged  that  John  Hamp  principally 
acted  as  executor  of  Francis  Hamp's  will,  and  had  never 
yet  accounted  for  his  receipts  and  payments  as  such 
executor;  but  that  Probert,  in  the  year  1850,  as  he 
alleged,  accounted  with  John  Hamp  for  all  the  personal 
estate  of  the  testator  received  by  Probert,  and  that  he 
paid  to  Hamp,  as  trustee,  the  amount  of  all  money 
received  by  Probert  as  executor  or  otherwise  on 
account  of  the  testator's  estate. 
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The  present  bill  was  filed  by  Frances  Hamp  and 
Horatio  Hamp  against  W,  H,  Hamp  Robinson,  John 
Hamp  and  Turner,  Bosley,  Palmer  and  Merrick, 
stating  to  the  above  effect,  and  praying  to  the  following 
eflfect : — 

For  the  usual  account  of  the  testator's  personal  estate 
received  by  John  Hamp,  and  to  have  the  clear  residue 
ascertained  and  secured  upon  the  trusts  of  the  settle- 
ment of  31st  May,  1852. 

For  an  account  of  what  was  due  to  the  Plaintiff 

Frances 
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Frances  Hamp  in  respect  of  her  life  interest  under  the 
settlementi  and,  if  necessary  and  proper,  in  respect  of  her 
rent-charge,  and  that  what  should  be  found  due  might 
be  paid  by  the  Defendants,  or  some  of  them,  or  in  such 
other  manner  as  might  be  just 

For  an  account  of  the  rents  and  profits  received  by 
John  Hamp  during  the  minority  of  John  Bampden 
Hamp,  and  to  have  the  clear  residue  secured  for  the 
benefit  of  the  infant  Plaintiff  as  tenant  in  tail  male  in 
possession,  with  remainders  over,  as  mentioned  in  the 
will,  and  for  an  account  of  the  income  of  the  securities 
on  which  such  rents  had  from  time  to  time  been 
invested. 

For  an  account  of  rents  received  since  the  death  of 
J.  Hampden  Hamp  by  the  Defendants  respectively. 

That  out  of  the  rents -accrued  due  since  the  death  of 
J.  H.  Hamp  and  to  accrue  due,  the  jointure  of  Frances 
Hamp  might  be  paid,  and  an  allowance  made  for  the 
maintenance  of  Horatio  Hamp,  and  the  residue  secured 
upon  the  trusts  of  the  will. 

That  a  receiver  might  be  appointed  during  the  mi- 
nority of  the  infant  Plaintiff,  and  that  TF.  H,  Hamp 
Robinson  might  be  ordered  to  give  up  possession  of  such 
parts  of  the  property  as  were  in  his  occupation,  and  be 
charged  with  an  occupation  rent. 

For  an  injunction  to  restrain  W,  H.  Hamp  Robinson 
fSrom  receiving  rents,  felling  timber  and  committing 
waste. 

That  the  trusts  of  the  will  and  settlement  might  be 
carried  into  eflect  under  the  direction  of  the  Court,  and 
for  further  relief. 

The  Defendant  TF.  H.  Hamp  Robinson  demurred  for 
want  of  equity,  multifariousness,  and  want  of  parlies. 

The  Master  of  Ibe  Rolls  held,  that  as  the  estate  <^the 

infmnt 


CASES  IN  CHANCERY.  lOS 

infant  was  legal,  his  remedy  was  by  ejectment;  and  that  1865. 
his  only  right  to  relief  in  equity  was  to  have  outstanding 
terms  put  out  of  the  way,  for  which  purpose  the  bill 
was  not  framed.  As  regarded  the  widow,  his  Honor 
considered  that  she  had  no  right  to  come  into  equity  to 
recover  her  jointure,  but  must  proceed  through  her  trus- 
tees. His  Honor  also  considered  the  bill  to  be  multi* 
farious.  His  Honor,  therefore,  allowed  the  demurrer, 
refusing  leave  to  amend.    The  Plaintiffs  appealed. 

Mr.  Hobkouse  and  Mr.  Busk  for  the  Plaintiff*  in 
support  of  the  appeal. 

There  are  terms  of  years  outstanding  in  trustees,  so 
we  cannot  bring  ejectment.  The  trustees,  who  have  a 
legal  right  to  enter,  will  not  act,  and  we  cannot  compel 
them  to  do  so,  because  there  is  nothing  out  of  which 
they  can  be  indemnified.  This  gives  an  equity  sufficient 
to  support  the  bill.  Then,  again,  the  Plaintiff*'s  infancy 
gives  him  a  right  to  treat  the  person  in  possession  as 
his  bailiff;  Hicks  v.  Sallitt  (a) ;  Lord  Newburgh  v. 
Bickerstaff  (b)  \  Blom field  \,  JEyre{c);  and  the  Court 
always  shows  indulgence  to  an  infant's  suit ;  Stapilton  v. 
Stapilton  (d) ;  Walker  v.  Taylor  (e).  The  necessity  for 
a  receiver,  and  an  injunction  against  waste,  also  furnish 
an  equity  ;  Haigk  v.  Jaggar  (/).  Then  there  is  a  trust 
fund  which  the  Court  has  to  administer,  and  relief  is 
prayed  as  to  it.  On  all  these  grounds  the  demurrer,  so 
far  as  it  is  founded  on  alleged  want  of  equity,  must  be 
overruled. 

As  regards  multifariousness,  there  is  one  entire  case 

against 

(fl)  3  De  G.,  M.  4-  G.  782.  (rf)  1  Atk.  2. 

(6)  1  Vem.  295.  (e)  8  Jur.  N.  S.  681,  D.  P. 

(e)  8  Beav.  250.  (/}  2  CoU.  231. 
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1865.  against  John  Hamp,  who  would  have  a  right  to  complain 
if  we  split  it  up  into  two  bills.  That  being  so^  another 
party  cannot  object  to  the  bill  as  multifarious^  though 
he  is  only  concerned  with  part  of  the  case ;  Attorney^ 
General  v.  The  Corporation  of  Poole  (a) ;  Campbell  v. 
Mackay  (6).  As  to  want  of  parties,  J,  H,  Hamp^s 
representative  is  not  a  necessary  party,  for  J.  H,  Hamp 
by  deed  assigned  all  his  interest  to  persons  who  are  before 
the  Court,  and  if  a  representative  is  wanted,  the  Court 
can  appoint  some  one  to  represent  him.  It  being  alleged 
that  Probert  accounted  with  his  co-executor,  and  that 
nothing  is  due  from  him,  Probert  is  not  a  necessary 
party  ;   Cowslad  v.  Cely  (c). 

Mr.  Selwyn  and  Mr.  Bevir  for  the  Respondents. 

The  question  in  dispute  simply  is,  whether  the  de- 
murring Defendant  is  tenant  for  life  in  possession,  or 
the  Plaintiff  tenant  in  tail  in  possession,  the  estates 
being  legal.  This  is  a  purely  legal  case,  and  there  is  no 
title  to  relief  in  equity,  Jones  v.  Jones  (rf).  The  fact  of 
the  Plaintiff's  being  an  infant  does  not  create  an  equity. 
The  bill  is  not  framed  as  a  bill  to  restrain  the  setting 
up  outstanding  terms,  and  cannot  be  supported  on  that 
ground,  for  there  is  no  allegation  of  any  intention  to  set 
them  up.  The  multifariousness  is  plain.  The  demurring 
Defendant  has  nothing  to  do  with  the  personal  estate, 
nor  with  the  trusts  of  the  marriage  settlement ;  it  is  a 
mere  accident  that  the  will  forms  a  step  in  the  title  ;  but 
the  real  question  now  in  dispute,  whether  Horatio 
Hamp  is  legitimate,  is  wholly  unconnected  with  the  will. 
The  8767.  is  in  Court  in  another  suit  duly  constituted, 
and  the  bill  does  not  allege  that  it  ought  to  be  trans- 
ferred into  this  suit,  so  no  equity  can  possibly  be  founded 

on 

(a)  4  A/.  4  C.  17.  (c)  Prw.  Ckame.  83. 

(6)  1  Af.  4^  C.  603.  (<0  3  Jlcr.  161. 
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on  that  sum.  Probert  evidently  must  be  a  party  to  the  1865. 
administration  of  the  personal  estate,  his  having  ac- 
counted with  his  co-executor  does  not  discharge  him. 
The  prayer  for  an  injunction  will  not  sustain  the  bill ; 
Davenport  v.  Davenport  (a) ;  unless  a  case  of  wilful  and 
malicious  waste  is  made ;  Talbot  v.  Hope  Scott  (b). 

Mr.  Hobhouse  in  reply. 

The  allegation  is,  that  Probert  as  executor  handed 
over  to  Hamp  as  trustee  all  the  monies  he  received,  and 
Probert  himself  is  not  a  trustee.  He  cannot  then  be 
wanted  here.  In  East  India  Company  v.  Coles  (c),  it 
appears  that  there  may  be  a  demurrer  to  part  of  a  bill 
for  want  of  parties.  A  demurrer  by  this  Defendant  for 
want  of  parties  to  so  much  of  the  bill  as  relates  to  the 
personal  estate,  while  at  the  same  time  he  demurs  be- 
cause he  has  no  interest  in  the  personal  estate,  would 
have  a  singular  effect.  He  has  not  any  interest  in  the 
personal  estate,  and  an  objection,  that  all  parties  neces- 
sary to  an  account  of  it  are  not  here,  does  not  lie  in  his 
mouth. 


The  Lord  Justice  Knight  Bruce. 

This  is  a  suit  for  carrying  into  effect  the  trusts  declared 
by  the  will  of  Francis  Hamp  of  his  real  and  personal 
estate,  and  it  appears  to  me  to  be  in  its  nature  not  mul- 
tifarious, to  be  in  its  object  single,  and  not  to  have  any 
parly  not  rendered  necessary  by  the  rules  of  the  Court 
and  by  the  circumstances.  It  appears  to  me,  therefore, 
there  being  a  term  created  by  the  will,  and  trusts  created 
by  the  will  of  the  personal  estate,  that  the  bill  is  sus- 
tainable 

(o)  7  Hare,  217.  (c)  3  Sw.  142. 

(6)  AK.SfJ.  96. 
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1865.       tainable  io   equity,  and  not  demurrable  for  want  of 
equity. 

The  object  seems  to  me  to  be  also  single  in  respect  of 
the  union  of  the  real  and  personal  estate  under  the  will 
of  Francis  Hamp,  Although  the  interests  in  them  have 
diverged  and  are  now  vested  in  different  persons,  still 
those  persons  form  one  person  or  one  body  of  persons 
in  efiect  for  the  present  purpose. 

It  seems  to  me,  therefore,  that  the  only  ground  on 
which  the  demurrer  can  be  sustained  is  on  the  ground 
of  want  of  parties.  It  is  insisted  that  Mr.  Probert  is 
a  necessary  party,  and  that  a  personal  representative  of 
the  father  of  the  infant  Plaintiff  ought  to  be  before  the 
Court.  Those  are  the  only  two  points  upon  which  the 
bill  seems  to  me  defective,  if  it  is  in  effect  defective  in  both 
of  them.  With  regard  to  Mr.  Probert^  I  think  it  is  de- 
fective. It  seems  to  me,  therefore,  that  the  best  course 
will  be,  to  allow  the  demurrer  without  prejudice  to  any 
question,  with  liberty  to  amend,  and  with  a  reservation 
of  all  the  costs  both  at  the  Rolls  and  here. 

The  Lord  Justice  Turner. 

With  all  deference  to  the  Master  of  the  Rolls,  I  am 
of  opinion  that  this  bill  is  not  demurrable  for  want  of 
equity.  It  clearly  shows  that  there  are  outstanding 
terms,  and  it  prays  for  general  relief.  It  does  not 
indeed  allege  that  the  Defendant  Robinson  intends  to  set 
up  those  outstanding  terms  ;  but  undoubtedly,  as  I 
conceive,  it  is  in  his  power  to  set  them  up,  whether  he 
does  or  does  not  allege  an  intention  to  do  so ;  and  that 
the  trial  in  an  action  of  ejectment  of  the  real  question 
between  these  parties,  the  legitimacy  of  the  PlaintiflF^ 
should  be  proceeded  in,  subject  to  the  danger  of  the 

Defendant 
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Defendant  setting  up  the  outstanding  terms,  is  not,  in  my        1865. 
opinion,  what  this  Court  will  allow.     I  think,  therefore, 
that  on  the  ground  of  the  outstanding  terms,  the  exist- 
ence of  which  appears  on  the  bill,  there  is  sufficient 
equity  to  maintain  the  suit. 

I  think,  also,  that  there  is  an  equity  to  maintain  the 
bill  upon  the  ground  of  the  accumulated  rents  and 
profits,  for  although  it  appears  that  the  funds  have  beea 
transferred  into  Court  in  the  suit  of  Hamp  v.  Hamp^  it 
does  not  appear  that  there  has  been  any  decree  made  ia 
that  cause,  and  the  mere  fact  that  a  trustee  has  filed  a 
bill  for  the  administration  of  the  trusts  of  a  particular 
fund,  does  not  preclude  the  cestui  que  trust  from  filing 
another  bill  to  call  upon  the  trustee  to  account  in 
respect  of  tlie  same  fund.  I  think,  therefore,  on  thia 
also,  with  all  possible  respect  to  the  Master  of  the 
Rolls,  that  the  demurrer  for  want  of  equity  cannot  be 
maintained* 

I  think  this  case  is  wholly  distinguishable  from  the 
case  of  Jones  ▼•  Jones  {a).  That  was  not  a  case  where 
the  existence  of  outstanding  terms  was  shown,  the  ques- 
tion simply  was,  whether  estates  were  well  devised  by  a 
will,  and  the  Court  held  it  had  no  jurisdiction  to  inter- 
fere. I  should  be  very  sorry  to  say  one  word  tending 
to  throw  doubt  on  the  correctness  of  that  decision,  which 
I  believe  has  been  uniformly  followed,  but  I  think  that  it 
in  no  way  governs  the  present  case. 

I  also  think  that  the  demurrer  cannot  be  allowed  on 
the  ground  of  multifariousness.  John  Hamp,  one  of  the 
Defendants  to  this  bill,  was  the  executor  of  Francis 
Bamp,  and  in  that  character  had  the  whole  right  to  the 
personal  estate  of  Francis  Hamp  and  was  liable  to 

account 

(a)  3  Mer.  161. 
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1805«  account  for  it  in  equity.  He  was  also  a  trustee  of  the 
willy  having^  power  to  enter  upon  the  estates  during  the 
minority  of  any  party  entitled  in  possession  under  the 
will|  who  might  be  an  infant^  and  to  accumulate  the 
rents  and  profits.  He  entered  and  received  the  rents 
and  profits  of  the  estates  during  the  minority  of  John 
Hampden  Hamp  and  accumulated  them,  and  they 
formed  the  fund  which  has  been  paid  into  Court  in  the 
cause  of  Hamp  v.  Hamp.  That  power  authorizes  him  to 
enter  and  accumulate  the  rents  during  the  minority  of  the 
infant  PlaintifiT,  if  the  infant  Plaintiff  is  entitled  to  the 
real  estate.  There  are  three  duties  therefore  vested  in 
John  Hamp  under  the  will.  Now,  as  against  him  it  is 
I  conceive  clear  that  he  could  not  say  that  the  bill  was 
multifarious  on  the  ground  of  its  embracing  these  three 
cUitiesy  the  duty  to  account  for  the  personal  estate, 
the  duty  to  account  for  the  rents  and  profits  which  he 
has  received  and  the  duty  to  execute  the  trust,  if  trust 
it  be,  to  enter  on  the  real  estate  for  the  benefit  of  the 
infAnt*  What  then  is  the  position  of  the  case  as  to  the 
demurring  Defendant  f  In  one  portion  of  the  property, 
which  is  to  be  accounted  for  by  John  Hamp,  the  de- 
murrii^  IVicndant  ckims  an  interest.  He  says,  I  am 
entitlovt  to  the  rents  and  profits  of  the  estates  which 
l«w  siccrthHl  s^iiK^e  the  death  of  ibe  father  of  this  infimt. 
N\>w  I  think  that  the  cases,  especially  CemtpbeU  t. 
Af<i^rA<i<y«  $^>  t\>  this  extent,  that  if  a  Plaintiff  has  against 
OIK"  {XjirtT  a  common  case,  in  respect  of  several  matters, 
$uch  thai  as  against  that  party  thv\^  matms  might  pro- 
l^sriv  be  all  j<Hnit\l  in  ^mk"  bill,  he  is  not  to  be  compelled 
to  file  m^vre  than  one  bill  in  lesp^ct  of  them,  because 
^MNie  ihiixl  persaMi  wW  Kas  s^Kii  an  interest  in  respect  of 
iMie  of  itHVjMt  matters  »s  k^  make  kim  a  wcrssarr  party 
K^  aii^  )m<yHf4i«^  m  iy^$p<«ct  of  it  kas  ??o  imtueiLt  in  any 
WT  ^  odicr  mattev^  Km  iW  PImh:E£  maT  comhing  all 
Iw  mMiMf$  m  ^Nue  sw^  mi>kii<^  tkat  qm^  peiuMi  a  pnr^^ 


CASES  IN  CHANCERY.  109 

and  that  party  cannot  object  on  the  ground  of  his  want        1865. 

of  interest  in  some  of  the  matters.     I  think,  therefore, 

that  the  demurrer  for  multifariousness  cannot  be  sus- 

tamed.  Rx>BiN.oir. 

Then  comes  the  question  as  to  want  of  parties.  I 
felt  during  the  argument  some  little  doubt  on  that  point, 
bat  in  the  result  I  have  come  to  the  conclusion  that 
Mr.  Probert  at  least  is  a  necessary  party  to  this  bill. 
The  mere  fact  of  one  executor  having  paid  over  the 
personal  estate  to  the  other  is  no  discharge  of  the  exe- 
cutor who  has  paid  the  money.  He  remains  liable  to 
account.  In  reply  to  this  it  is  urged  that  the  demurring 
Defendant  has  no  interest  on  that  account  and  that  the 
objection,  therefore,  does  not  lie  with  him,  but  if  there 
be  any  party  who  can  take  that  objection,  the  consequence 
may  be  that  the  bill  at  the  hearing  will  be  ordered 
to  stand  over  for  want  of  parties,  and  the  rights  and 
remedies  of  the  demurring  Defendant  will  thus  be  de- 
layed in  consequence  of  the  imperfection  of  the  record. 
I  think,  therefore,  that  he  has  a  right  to  say  that  the 
record  should  be  properly  constituted,  and  that  all  the 
parties  who  may  possibly  be  affected  by  the  suit  should 
be  made  parties  to  the  suit.  The  demurrer  for  want  of 
parties,  therefore,  in  my  opinion  is  good. 

I  give  no  opinion  on  the  question  of  whether  the  re- 
presentative of  John  Hamp  should  be  made  a  party  to 
the  suit.  It  will  be  for  the  Plaintiff  to  consider  that. 
It  is  sufficient  for  us  to  say  the  demurrer  must  be 
allowed  for  want  of  parties.  I  desire  at  the  same  time 
to  say,  that  according  to  my  present  impression,  the 
allowance  of  the  demurrer  for  want  of  parties  will  not 
necessarily,  I  do  not  say  that  it  may  not,  but  that  it  will 
not  necessarily,  prevent  the  Plaintiff  from  applying  to  the 
Court  for  an  injunction  or  for  a  receiver.     In  Const  v. 

Harris 
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1865.  JB'earis  (a\  Lord  JSldoUy  although  be  was  of  opinion 
that  the  suit  was  defective  for  want  of  parties,  proceeded 
to  hear  an  application  for  an  injunction  and  receiver,  not- 
withstanding the  pendency  of  a  demurrer  for  want  of 
parties,  and  he  held  upon  the  merits  of  the  case,  that 
there  was  a  right  to  the  injunction  and  receiver,  and 
granted  the  injunction  and  receiver  notwithstanding  the 
absence  of  the  parties,  it  being  for  the  benefit  of  the 
absent  parties  that  the  injunction  and  receiver  should 
be  granted.  It  cannot,  indeed,  be  said  that  it  is  for  the 
benefit  of  the  absent  parties  in  this  case,  that  the  injunc* 
tion  and  receiver  should  be  granted,  since  they  have  no 
interest  in  the  real  estate,  but  it  will  remain  to  be  con- 
sidered whether  the  same  principle  which  applied  in  that 
case  may  not  equally  apply  in  a  case  where  the  absent 
parties  will  not  be  a&cted  by  the  application  made  to  the 
Court.  I  merely  throw  this  out  without  giving  any 
opinion  upon  it,  in  order  that  the  parties  may  consider 
what  they  will  do. 

(a)  1  Turner  ^1i.6H. 
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1864. 


In  the  Matter  of  THE  ESTATE  OF  WILLIAM 

CLARK  deceased,  and 

In  the  Matter  of  THE  COVENT  GARDEN  AP- 
PROACH, AND  SOUTHWARK  AND  WEST- 
MINSTER COMMUNICATION  ACT,  1857. 

Jti/y  29. 

npHIS  was  an  appeal  from  a  decision  of  Vice-Chan-     Befort  The 
-*-      cellor  Kindersleu,  on  the  construction  of  the  will    ^'•"*  ^"•^ 

of  William  Clark,  dated  the  27th  o{  January,  18^.         Gift  by  will  to 

M.  C.  for 
t       1         1  M     1  life,  and  after 

This  Will  was  an  elaborate,  and  rather  lengthily  drawn  her  death,  to 
instrument,  evidently  prepared  by  a  professional  man,  t*i,e  u"d  ^^'^^ 
and  it  was  observed  by  the  Vice-Chancellor  that  it  was  the  said  M,  C. 
carefully  framed,  and  that  all  the  words  used  (unless  the  g^^iy^  me:" 
passage  upon  which  the  present  question  turned  were  tieid  to  in- 

,  .  J   .     xi-       X  1     elude  children 

an  exception;  were  quite  appropriate,  and  m  the  style  of  M.  C.  bom 
of  language  used  by  conveyancers.  The  testator  gave  a^^'^^e  ^^^^^ 
freehold  and  leasehold  estates  to  trustees  upon  trust  to 
permit  his  brother  Thomas  Clark,  to  receive  the  rents 
during  his  life^  and  after  his  death  (or  in  bis  lifetime 
with  his  consent),  to  sell  the  property.  He  gave  his 
residuary  personal  estate  to  the  same  trustees  upon  the 
usual  trusts  for  conversion.  He  directed  the  trustees  to 
invest  as  therein  mentioned  the  moneys  arising  from  the 
sale  and  getting  in  of  his  real  and  personal  estates, 
fie  directed  his  trustees  to  stand  possessed  of  the  trust 
moneys,  and  the  stocks,  &c.,  on  which  they  might  be 
invested,  upon  trust  to  pay  the  income  to  Thomas  Clark, 
or  his  assigns,  during  his  life,  and  after  his  death  to  pay, 
assign  or  transfer  one  moiety  of  the  trust  fund  to  Thomas 
Clark  the  younger,  the  reputed  son  of  the  testator*s 
brother  Thomiu  Clark ;  but  in  case  Thomas  Clark  the 

. younger 
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1864.  younger  should  die  before  attaining  twenty-one,  without 
leaving  lawful  issue  him  surviving  who  should  live  to 
attain  that  age,  then  the  testator  directed  that  his  interest 
should  be  divested,  and  that  the  trustees  should  stand 
possessed  of  the  same  moiety  upon  trust  to  pay  the  in- 
come to  Maria  Clark,  the  reputed  daughter  of  the  tes- 
tator's brother  Tliomas  Clark,  for  her  life,  for  her  sole 
use,  and  as  an  inalienable  provision  for  her  in  the  same 
manner  as  was  thereafter  declared  concerning  the  income 
of  the  other  moiety,  "  and  from  and  after  her  decease  to 
pay,  transfer  and  assign  the  same  moiety,  half  part  or 
share  of  and  in  the  said  trust  moneys,  stocks,  funds  and 
securities,  and  the  produce  thereof,  unto  and  between 
and  among  all  and  every  the  child  and  children  of  the 
said  Maria  Clark,  in  the  same  manner,  and  not  abso- 
lutely, at  the  like  ages  as  hereinafter  mentioned  with  re- 
spect to  the  other  moiety,  and  not  before,  and  subject 
thereto,  upon  trust"  to  assign  the  moiety  to  Thomas Clarkf 
the  brother,  his  executors,  administrators  and  assigns* 
The  testator  then,  as  to  the  other  moiety,  directed  the 
trustees  to  pay  the  income  to  Maria  Clark  for  her  sepa- 
rate use  during  her  life,  with  a  restraint  on  anticipation, 
and  after  her  decease, ''  then  upon  trust  to  pay,  assign  or 
transfer  the  said  last-mentioned  moiety,  half  part  or 
share  of  and  in  the  said  trust  moneys,  stocks,  funds, 
and  securities  unto  the  child,  if  but  one,  or  if  more  than 
one,  unto  and  between  and  among  all  and  every  the 
children,  of  the  said  Maria  Clark,  who  shall  survive. me^ 
equally  to  be  divided  between  them,  if  more  than  one 
share  and  share  alike  as  tenants  in  common  ;  such 
child  or  children  to  be  absolutely  vested  [sic]  at  their 
respective  age  or  ages  of  twenty-one  years,  with  benefit 
of  survivorship  or  accruer,  as  to  the  original  and  accruing 
shares  of  such  as  shall  die  under  that  age,  in  favour  of 
the  other  child  or  children,  the  accruing  shares  to  vest 
at  the  same  age.    And  in  case  there  shall  be  no  child 

of 
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of  the  said  Maria  Clark,  who  shall  survive  me,  and  live  1864. 
to  attain  the  age  of  twenty-one  years,  then  upon  trust"  to 
assign  this  moiety  to  Thomas  Clark  the  younger  abso- 
lutely, with  a  gifl  over,  in  the  event  of  his  dying  under 
twenty-one  without  leaving  lawful  issue  him  surviving 
who  should  attain  that  age,  to  Thomas  Clark,  the  testa- 
tor's brother,  his  executors,  administrators  and  assignsl 

The  testator  died  shortly  afler  the  date  of  his  will, 
which  was  proved  in  June,  18^. 

Thomas  Clark  the  younger  attained  twenty-one  in  the 
year  18^,  and  died  intestate  and  without  issue  on  the 
31st  of  January,  1831.  Being  illegitimate,  he  left  no 
next  of  kin,  and  letters  of  administration  to  his  estate 
were  taken  out  on  behalf  of  the  Crown. 

Maria  Clark  was  about  twelve  years  old  at  the  death 
of  the  testator.  She  married  in  July,  1829,  and  there 
were  seven  children  of  the  marriage,  four  of  whom  attained 
the  age  of  twenty-one  years.  She  died  in  1864,  leaving 
these  four  children  surviving  her.  Thomas  Clark  the 
elder,  the  tenant  for  life,  had  died  in  1 833. 

In  1862,  the  Metropolitan  Board  of  Works  took 
under  their  statutory  powers  part  of  the  testator's  real 
estate  which  had  not  been  sold,  and  the  purchase-money, 
1,850/.,  was  paid  into  Court.  The  four  children  of  Maria 
Clark  now  petitioned  that  one  moiety  of  this  sum  might 
be  divided  among  them,  and  the  other  moiety  paid  to 
the  Solicitor  of  the  Treasury,  as  administrator  of  Thomas 
Clark  the  younger. 

Upon  the  petition  coming  on  to  be  heard,  the  Crown 
claimed  the  whole  fund,  on  the  ground,  that  as  Maria 
Clark  had  no  child  living  at  the  death  of  the  testator. 

Vol.  Ill— 1.  I  D.j.s.    the 
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1 864.       the  gift  over  of  her  share  to  Thomas  Clark  the  younger 
J^^      bad  taken  effect 

LfTATK.  Vice-Chancellor  Kinderslej/,  before  whom  the  petition 

was  heard,  said,  that  the  expression  ^*  who  shall  survive 
me*'  must,  according  to  the  proper  use  of  the  words, 
apply  only  to  children  born  in  the  lifetime  of  the  te8-> 
tator  who  should  outlive  him,  and  that  to  construe  it  as 
meaning  **  such  children  as  shall  be  alive  after  my 
death**  was  to  attribute  to  the  word  "  surviving"  a  strange 
and  inappropriate  sense,  which  could  not  be  done,  un- 
less there  was  something  in  the  context  necessarily  lead- 
ing to  the  inference  that  the  testator  did  use  it  in  that 
sense.  His  Honor  thought  that  the  difference  of  word- 
ing in  the  dispositions  of  the  two  moieties  in  favour  of 
Maria  Clark's  children  was  against  the  case  of  the  Peti- 
tioners, and  that  there  was  no  context  to  alter  the  meaning 
of  the  words.  It  did  not  appear  that  the  testator  was  ex- 
pecting speedy  death  when  he  made  his  will ;  he  might 
tlierefore  think  it  probable  that  Maria  Clark  would  have 
children  in  his  lifetime*  The  disposition  was  capricious, 
but  his  Honor  could  not  see  any  ground  upon  which  the 
Court  could  proceed  to  construe  it  as  contended  by  the 
Petitioners*  His  Honor  accordingly  decided  in  favour 
of  the  title  of  the  Crown  to  the  whole  fund. 

The  Petitioners  appealed. 

Mr«  fntify  and  Mr.  Halkit  foe  the  Petitioners  in  snp- 
pcurt  v>f  the  appeal. 

The  Vicf^ChAucelkVs  coostnictioii  gives  a  most  un- 
natural edVct  to  iKe  wUU  and  ought  not  to  be  adopted 
wtlWiit  iiew$$i(Y.  Ii  is  Bost  unlikehr  that  in  makiiig 
m  di$po$iuoiii  in  t^voor  of  the  chiUreii  odT  a  girl  twelve 
jmrs^  be  $tioakl  ia^eoil  wmm  to  tik^  except  those 

who 
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who  were  bom  in  his  own  lifetime.     The  word  "sur-       1864. 
vive"  strictly  means  to  live  after;  Johns.  Did.  "  Survive,*' 

Mr.  Wickeiu  for  the  Crown. 

The  common  meaning  of  the  word  *' survive**  is  confined 
to  persons  living  at  the  period  to  which  survivorship  is 
referred^  and  no  instance  can  be  produced  in  which  the 
word  is  used  in  any  other  sense.  The  argument  founded 
on  Maria  ClarVs  age  is  sufficiently  answered  by  the 
Vice-Chancellor.  It  is  true  that  the  disposition  is  pe- 
culiar, but  the  words  are  clear  in  themselves,  and  there 
is  no  context  showing  that  the  testator  used  them  in  any 
other  than  their  proper  sense. 

The  Lord  Justice  Knioht  Bruce. 

I  am  of  opinion  that  we  may  without  impropriety  hold 
the  words  "  who  shall  survive  me"  to  mean  "who  shall 
be  living  after  me ;  **  and  I  am  not  sure  that  this  is  not 
their  strictly  correct  meaning.  In  my  judgment,  there- 
fore, the  Appellants  are  entitled  to  a  moiety  of  the 
fund. 

The  Lord  Justice  Turner  concurred. 
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1865. 


June  30. 
Juljf  1,  15. 

Before  The 

Lords 
Justices. 

The  Plaintiff 


HOPGOOD  V.  ERNEST. 

riiHIS  was  a  motion  by  way  of  appeal  from  a  decision 
of  Vice-Chancellor    Wood,   who   had   refused  a 
motion  to  vary  the  chief  clerk's  certificate,  finding  that 
th"!:'^^^  a  mortgage  belonging  to  the  Plaintiff  and  bis  co-trustee, 
advance  him     and  a  mortgage   belonging  to  the  Defendant  Frances 

the  Plaintiff's 
solicitor  sent 
the  mortgage 
deml  to  W., 
the  solicitor  of 
£.,  to  obtain 
its  execution. 
IT.,  who  was 
also  the  soli- 
citor of  K., 
sent  by  his 
clerk  the 
Plaintirs 
mortgage 


In  October,  1855,  the  Defendant  Ernest  mortgaged 
an  estate  to  Robert  Oovett  and  others  in  fee  for 
12,000/.,  C  A.  Govett  acting  as  solicitor  for  the  mort- 
gagees. In  1 857,  Ernest  gave  notice  to  the  mortgagees, 
through  Williams  his  solicitor,  of  his  intention  to  pay  off* 
the  mortgage.  Not  being  able  to  procure  the  money  in 
time,  Ernest  applied  to  the  Law  and  Equity  Insurance 
Company,  who  advanced  him  13,0002.     The  estate  was 

deed,  and  alao   thereupon  reconveyed  to  Ernest  and  the  deeds  were  de- 

a  mortgage  ... 

of  the  same      posited  with  the  insurance  company  by  way  of  equitable 

^toTJ.  for™    mortgage  to  secure   the   13,000/.,   and   remained  with 

execution  by      them  till  the  Srd  of  August,  1857. 
£.     £.  signed 
ibe  PlaintSfT's 


In  1857,  arrangements  were  made  by  Ernest  for  bor- 
rowing 


deed  before 

K.%  and 

gave  both 

at  once  to  the 

clerk,  sayinff,  **  That  is  my  delirery."    The  title  deeds  were  handed  to  the  Plaintiff; 

when  be  advanced  his  money,  he  having  no  notice  of  the  transaction  with  K, : — 

HM^  by  the  V.  (X  Wood^  that  the  delivery  of  the  two  mortgage  deeds  was  cotempo- 

raneous;  that  they  took  efiect  at  the  same  instant ;   that  the  Plaintiff  and  K.  were 

tenants  in  common  or  joint  tenants  of  the  legal  estate,  and  that  their  mortgages  were 

payable  pari  pa»a, 

'UM,Qik  appeal,  that  assuming  this  decision  to  be  correct  as  to  the  legal  estate,  still 
X.  must  be  postponed  to  the  Plaintili^  because  the  title  deeds  bad  been  d^veied  to  the 
Plaintiff  wiUKWit  any  notice  of  A.  s  title,  and  without  X.*s  asking  after  tbe  deeds  or 
making  any  claim  to  them,  and  that  assuming  her,  bv  reason  of  ir.  s  committing  a 
IhMid,  not  to  be  affected  with  notice  of  the  Plaintiff's  Utie  throiKh  IT.'s  knowledge  of 
it,  ilie  still  must  be  affected  by  bis  negl%eiice  in  not  asking  for  ttw  dccdk 
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HOPOOOD 


rowing  13,000  from  the  trustees  of  Mr.  and  Mrs.  Hojh        1865. 
goods  settlement     On  the  3rd  of  August,  1857,  a  mort- 
gage  to  them  in  fee  was  executed,  bearing  that  date,  v. 

they  paid  off  the   insurance   company,  and  the  deeds       Ernest. 
were  handed  over  to  them,  but  not  the  memorandum  of 
deposit.     The  Plaintiff  was  one  of  the  present  trustees 
of  the  Hopgood  settlement,  to  whom  this  mortgage  had 
been  transferred. 

The  mortgage  to  Frances  Kemp  was  a  mortgage  of 
part  of  the  same  property  for  3,500/.  It  was  dated  the 
1st  of  July,  1857,  but  was  actually  executed  on  the 
3rd  of  August^  1857,  on  the  same  day  as  the  Plaintiff's 
mortgage. 

C.  A.  Govett  acted  as  the  solicitor  to  the  Hopgood 
trustees  in  the  matter  of  the  mortgage,  and  when  the 
deed  had  been  engrossed,  he  sent  it  to  Williams,  as 
Ernesfs  solicitor,  to.  get  it  executed.  Williams  also 
acted  as  solicitor  to  Miss  Kemp  as  well  as  Ernest  in 
the  matter  of  the  mortgage  to  her,  and  the  money  was 
advanced  out  of  moneys  she  had  left  in  his  hands  for  in- 
vestment. It  appeared  from  the  evidence  that  the  two 
mortgage  deeds  along  with  several  other  deeds  were 
brought  to  Ernest  by  Williams's  clerk  in  one  parcel  for 
execution;  that  Ernest,  relying  upon  Williams,  took  them 
out  of  the  parcel  and  signed  them  in  the  order  in  which 
they  came  to  hand,  signing  the  Plaintiff's  deed  before 
Miss  Kemp^s,  without  having  any  purpose  in  signing  one 
before  the  other,  and  when  he  had  signed  all,  handed 
them  back  to  the  clerk  together,  saying,  ''that  is  my 
delivery.** 

Vice-chancellor  Wood  held  that  the  delivery  of  the 
deeds  was  simultaneous,  and  that,  as  a  deed  takes  effect 
from  its  delivery,  the  two  mortgage  deeds  took  effect 

at 
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1865.  at  once.  His  Honor  thought  that  the  case  was  very 
analogous  to  that  of  a  devise  to  A.j  and  then  a  devise  of 
the  same  estate  to  B.  in  a  subsequent  part  of  the  will, 
which  was  settled  to  give  the  estate  to  A.  and  J3.  either 
jointly  or  as  tenants  in  common,  and  that  the  efiect 
of  two  cotemporaneous  conveyances  (as  to  which  point, 
however,  his  Honor  could  find  no  direct  authority) 
must  be  similar.  His  Honor  accordingly  decided  that 
the  two  mortgages  were  payable  pari  passu.  The 
Plaintiff  appealed. 

Mr.  Giffard  and  Mr.  Fischer  for  the  Appellant 

We  say  that  we  are  entitled  to  stand  in  the  place  of 
the  insurance  company,  for  our  money  paid  off  their 
charge.  But,  supposing  the  transaction  a  new  mortgage 
transaction,  we  say,  first,  that  Miss  Kemp  was  bound 
by  the  knowledge  of  Williams  ;  Brotherton  v.  Hatt  (a). 
She  cannot  adopt  his  acts  without  being  bound  by  his 
fraud;  Huguenin  v.  Baseley  (6).  But  if,  by  reason  of  his 
having  committed  a  fraud,  she  is  not  affected  by  notice 
of  all  that  he  knew ;  Kennedy  v.  Green  (c) ;  at  all 
events  he  was  her  agent,  and  she  must  be  bound  by 
his  negligence,  and  be  in  the  position  of  a  person  who 
made  no  inquiry  after  the  deeds,  a  negligence  which  is  of 
itself  sufficient  to  postpone  her;  Hewitt  v,  Loosemore  (d). 
We  submit  that  on  these  grounds  the  decision  must  be 
in  our  favour,  even  if  the  Vice-Chancellor  be  right  as  to 
the  effect  of  the  deeds  at  law.  But  we  contend  that 
our  deed  has  priority  at  law,  it  not  being  necessary  that 
there  should  be  formal  words  of  delivery  ;   Co.  Litt  (e) ; 

ShepparcTs 

(a)  2  Vem.  573.  (rf)  9  Hare,  449,  458. 

(6)   14  Vet.  273.  («)  Page  36a. 

(c)  3  Af.  4-  £.  699. 
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Shepparcts  TouchsL  {a)  \  Doe  v.  Knight  (J))\   Botoker 
V.  BurdUun{c);  Nash  ?.  Flyn  (d). 

Mr.  O.  Simpson  and  Mr.  Cotton  for  Miss  Kemp. 

As  to  the  claim  to  stand  in  the  position  of  the  Law 
and  Equity  Insurance  Company j  there  is  no  ground  for 
it;  the  transaction  of  August,  1857,  was  a  new  transac- 
tion, the  insurance  company  was  paid  off,  but  there  was 
no  transfer  of  their  mortgage,  nor  any  attempt  to  keep  it 
alive.      The  debts  were  different  in   amount,  and  the 
memorandum  of  deposit  was  not  handed  over,  which  is 
decisive  against  a  transfer.     The  mere  handing  over  of 
the  deeds  was  no  transfer,  being  merely  in  pursuance 
of  the  legal  mortgage;  Ex  parte  Hooper {e).    Notice, 
therefore,  is  out  of  the  case,  there  was  no  prior  equity 
of  which  to  have  notice.    Though  Williams  was  Miss 
Kemp's  agent,  there  was  such  negligence  on  the  part  of 
the  solicitor  of  the  trustees,  that  his  clients  cannot  assert 
any  equity  founded  on  the  fraud  of   Williams.      The 
solicitor     of  the    trustees    ought    to    have    witnessed 
Emesfs    execution   of   their    mortgage  deed ;     Viney 
V.  Chaplin  (/);  and  if  he  had  done  so  all  this  state  of 
confusion  would  have  been  avoided.     But  in  fact  the 
fraud  of  Williams  was  rather  a  fraud  on  Miss   Kemp 
than  on  any  one  else.     There  was  no  fraud  on  Ernest, 
he  had  the  money  and  intended  to  give  security  for  it, 
there  was  therefore  no  fraud  in  obtaining  the  deeds  from 
him,  which  distinguishes   the  case  from   Huguenin  v. 
Baseley.     It  was  the  duty  of  Williams  to  obtain  a  first 
mortgage  for  Miss  Kemp,  he  committed  a  fraud  on  both 
parties,  and  unless  the  Plaintiffs  can  make  out  a  prior 
legal  title   they  cannot  establish   priority.      But   they 

cannot 


1865. 

HOFOOOD 
V. 

Ebmbbt. 


(a)  Pc^ef  57,58. 
(6)  5  B.  dr  C.  671. 
(c)  11  M.  *  W.  147. 


(rf)  1  Jo.  4-  Lat.  162,  175. 

(«)  19  Ves.  477. 

if)  2  D«  G.  4-  /.  468. 


120  CASES  IN  CHANCERY. 

1865.        cannot  make  out  a  prior  legal  title.     The  deeds  were 

„  incomplete  until  delivery,  and  the  delivery  was  cotem- 

V.  poraneous.     This  creates  tenancy  in  common ;  BurtoiCs 

Real    Property  (a) ;    Simonds^s    Case  {b) ;     Jenk,  (c) ; 

Coward  v.  Marshall  {d) ;  Sherrait  v.  Bentley  {e). 


Mr.  Fischer  in  reply. 


Judgment  reserved. 


The  Lord  Justice  Turner. 

July  15«  This  is  a  very  singular  case,  and  involves  a  variety  of 

points,  but  on  many  of  these  points  it  is  not  in  my  judg- 
ment necessary  for  us  to  give,  and  I  do  not  intend  to 
give,  any  opinion.  The  Vice-Chancellor  has  decided 
this  case  upon  the  ground  that  the  Plaintiff  and  his  co- 
trustee, and  the  Defendant  Frances  Kemp,  between  whom 
the  question  in  this  case  lies,  are  joint  tenants  or  tenants 
in  common  at  law,  and  as  this  view  of  the  case  is  most 
favourable  to  the  Defendant  F.  Kemp,  the  Respondent 
upon  this  appeal,  I  assume,  without  meaning  to  decide, 
that  his  Honor's  opinion  upon  this  point  is  correct ;  but 
with  all  deference  to  his  Honor,  it  does  not  seem  to  me 
that  this  case  is  exhausted  by  the  decision  upon  this 
point.  It  seems  to  me  that  the  real  question  between 
these  parties  lies  behind  this  point :  that  it  is  in  truth 
this,  whether,  assuming  the  joint  tenancy  or  tenancy  in 
common  at  law,  there  is  not  an  equity  which  entitles  the 

Plaintiff 

(a)  Sect.  598.  (c)  Page  256,  cent,  6,  case  50. 

(6)   3   Leon.  11;    3    BuUtr.  {d)  Cro.  EUm.  721. 

105;    Telv.   210;    Lane,   118;  (c)  2  M.  4  £.  149,  161. 
Cro.  Jisc.  49. 


Ernest. 
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Plaintiff  and  his  co-trustee  to  priority  over  the  Defend-  1865. 
ant  Frances  Kemp,  and  I  am  of  opinion  that  there  is  such  „ 
an  equity.  The  deeds  belonging  to  the  estate  of  which  _  v. 
the  Plaintiff  and  his  co-trustee  claim  to  be  prior  mort- 
gagees came  to  the  hands  of  the  Plaintiff  and  his  co- 
trustee. Whether  they  are  entitled,  by  virtue  of  the 
deeds  having  come  to  their  hands,  to  stand  in  the  place 
of  the  law  and  equity  office,  from  whom  they  received  the 
deeds,  I  give  no  opinion;  but  of  this  I  entertain  no 
doubt,  that  they  received  these  deeds,  not'as  joint  tenants 
or  tenants  in  common  with  the  Defendant  F.  Kemp  of 
the  estate  comprised  in  the  deeds,  but  as  sole  mortgagees 
of  the  estate  and  without  notice  of  any  right  or  title  on 
the  part  of  the  Defendant  F.  Kemp  to  any  interest  in 
the  estate ;  and  I  think  that  the  Defendant  F,  Kemp's 
having  taken  such  interest  as  she  got  in  the  estate  with- 
out having  set  up  any  claim  to  the  deeds,  and  without 
having  made  any  inquiry  respecting  them,  amounted  to 
such  gross  negligence  on  her  part  as  to  entitle  the 
Plaintiff  and  his  co-trustee  to  priority  over  her,  even 
although  she  may  have  obtained  a  legal  interest  in  the 
estate.  That  there  was  fraud  upon  her  on  the  part  of 
Williams  may,  for  the  purpose  of  the  argument,  be  ad- 
mitted ;  that  by  reason  of  that  fraud  she  ought  not  to  be 
affected  with  notice  of  the  claim  of  the  Plaintiff  and  his 
co-trustee  may,  for  the  purposes  of  the  argument,  be  ad- 
mitted also ;  but  Williams  was  her  agent,  and  whether 
affected  by  his  fraud  or  not,  she  must  be  affected  by  his 
negligence.  Upon  these  grounds  I  respectfully  differ 
from  the  opinion  of  the  Vice-Chancellor,  and  am  of 
opinion  that  this  certificate  must  be  altered  by  giving 
priority  to  the  Plaintiff  and  his  co-trustee  over  the  De- 
fendant F,  Kemp. 

The  Lord  Justice  Knight  Brucb  concurred. 
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1866. 


KISCH  ».THE  CENTRAL  RAILWAY  COMPANY 
OF  VENEZUELA  (LIMITED). 

npHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of 
Vice-Chancellor  Stuart  dismissing  his  bill. 

The  Defendant  company  was  incorporated  as  a  com- 
pany with  limited  liability  in  the  year  1864,  the  memo- 
randum and  articles  of  association  being  registered  on 
the  6th  of  July  in  that  year.    Tlie  objects^  as  defined  by 

the 


Afay  30,  31. 

June  1,3,  5,  6. 

Jultf  21. 

Before  The 

Lords  Jui- 

Tices. 

The  Plaintiff 
took  shares  in 
a  company 
formed  for 
making  a  rail- 
way in  Frne- 
Mueia,     He 
took  them  on 
the  faith  of  a 
prospectus 
which  referred 
to  a  concession 
for  making  the 

railway  as  having  been  made  by  the  Venezuelan  goTernment  to  the  company,  and 
stated  that  the  contractor  had  guaranteed  a  dividend  of  2|/.  per  cent,  on  the  paid  up 
capital  during  the  construction  of  the  works,  and  that  the  Venezuelan  government  had 
guaranteed  a  dividend  of  9/.  per  cent,  on  the  paid  up  capital  for  twenty  years.  The 
concession  had,  in  fact,  been  made  to  another  company,  and  bought  by  this  company 
at  a  price  equal  to  one  tenth  of  its  whole  capital.  The  articles  of  association  show^ed 
that  the  concession  was  purchased  from  another  company,  and  referred  to  the  agree- 
ment  for  purchase ;  and  the  memorandum  of  association  stated  one  of  the  objects  of  the 
company  to  l>e,  acquiring,  by  purchase  or  otherwise,  concessions  from  the  Venezuelan 
government.  The  guarantee  of  the  contractor  for  interest  during  the  construction 
was,  in  fact,  limited  to  20,000/.  in  all  (the  whole  capital  being  500,000/).  The  gua- 
rantee of  the  Venezuelan  government  was  for  a  dividend  of  9/.  per  cent  while  the 
line,  without  any  default  on  the  part  of  the  company,  failed  to  produce  it.  The  docu- 
ments giving  the  above  guarantees  were  referred  to  in  the  articles  without  stating  their 
contents. 

HrU^  that  the  Plaintiff  having,  when  he  applied  for  the  shares,  agreed  to  be  bound 
by  the  memorandum  and  articles  of  association,  could  not  allege  ignorance  of  their 
contents,  and,  therefore,  although  the  prospectus  ought  to  have  stated  the  fact  of  the 
concession  having  been  acquired  by  purchase  at  a  heavy  price,  semble,  the  Piahitiff 
could  nut  have  established  any  title  to  relief  ou  this  ground. 

But  Ar/i/,  that  although  the  Plaintiff  must  be  treated  as  having  notice  of  the  con- 
tents of  the  memorandum  and  articles,  he  was  not  thereby  affected  by  such  knowledge 
of  the  contents  of  all  the  documents  referred  to  but  not  set  forth  in  them,  as  to  be 
debarred  from  complaining  of  any  deceptive  statement  made  to  him  respecting  them ; 
that  he  was  entitlea  to  rely  on  the  representations  in  the  prospectos  as  to  the  gnarain- 
teet  by  the  contractor  and  bv  Venezuelan  government,  and  that  these  representationa 
were  to  fiur  fVom  being  hit,  honest  and  boo&  fide  statements  that  be  was  entitled  to 
be  relieved  from  his  wares. 

Though  the  repreeentations  in  the  prospectus  of  a  company  ought  not  (owing  to  tbe 
ymA\  known  prevalence  of  exaggeration  iu  such  documents),  to  be  tried  by 
test  as  is  applied  in  other  caaea,  they  are  required  to  be  &ir,  honcil  and  boni  fide. 
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the  memoraDdum  of  association,  were: — The    con-        1865. 
structingy  making,  maintaining,  managing,  and  working      ^^^^^^ 
certain  specified  railways  in  the  Republic  of  Venezuela,  v. 

providing  machinery,  stock,  plant,  &c.  for  the  purposes  ^ 
thereof,  and  the  conveying  passengers,  animals,  and  Railway  Co. 
goods  on  such  railways,  and  the  carrying  on  of  every  ^(jJJJixBD)!^ 
kind  of  business  in  any  way  connected  with  or  incidental 
to  the  business  of  a  railway  company ;  the  acquiring 
by  purchase  or  otherwise  of  concessions  from  the  Vene* 
zuelan  government  for  railways  and  other  undertakings, 
and  of  any  lands,  privileges  and  rights,  and  the  main- 
taining, managing,  working,  letting,  mortgaging,  ex- 
changing, selling,  or  otherwise  dealing  with  the  same 
or  any  part  thereof;  and,  in  brief,  the  doing  of  all 
matters  and  things  which  might  appear  to  the  company 
to  be  incidental  or  conducive  to  the  attainment  of  all  or 
any  of  the  above  objects.  The  capital  of  the  company 
was  to  be  500,000/.  divided  into  10,000  shares  of  50/. 
each,  and  was  to  be  increased  from  time  to  time  to  such 
an  •amount,  and  in  such  number  of  shares  as  might 
from  time  to  time  be  deemed  expedient. 

By  the  articles  of  association  it  was  amongst  other 
things  provided  as  follows : — 

"The  capital  of  the  company  shall  consist  of  500,000/. 
sterling,  divided  into  10,000  shares  of  50/.  each,  to  be 
paid  at  the  time  and  in  the  manner  hereinafter  provided 
and  to  be  allotted  by  the  board  as  they  think  fit.     The 
loard  may,  at  any  time  after  the  expiration  of  three 
months  from  the  incorporation  of  the  company,  increase 
the  capital  by  the  creation  of  new  shares,  upon  such 
terms,  and  either  with  or  without  preference  or  priority 
as  regards  dividends  or  otherwise,  as  the  directors  deem 
expedient*     Every  such  increase  of  capital  shall  never- 
theless be  subject  to  confirmation  by  the  company  in 
general  meeting." 

The 
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]  865.  "  The  directors  shall  adopt  and  carry  into  effect  the 

^'^''^^^  contract  or  agreement  bearing  even  date  herewith,  al- 

V.  ready  entered  into  on  behalf  of  the  company  by  the 

^"^  subscribers,  for  acquiring  the  transfer  of  the  agreement 

Railway  Co.  for  the  purchase  of  the  concession  for  the  construction 

^LiumDl!^  ^^  ^^®  ®*^'^  railway  mentioned  in  the  said  memorandum 

of  association,  and  the  contracts  and  agreements  with 
a  contractor  for  constructing  the  line  and  otherwise, 
and  any  other  contract,  8cc.  already  entered  into  in  rela- 
tion to  establishing  the  company,  or  raising  or  obtaining 
subscriptions  for  the  capital  thereof,  and  may  acquire 
any  land,  houses  or  buildings  intended  for  the  use  of 
the  company,  whether  situated  within  the  United  King- 
dom or  elsewhere,  and  may  enter  into  and  carry  into 
effect  any  contract,  agreement,  or  arrangement  which 
they  deem  expedient  for  those  purposes,  or  otherwise  in 
relation  to  any  matter  connected  with  the  business  of 
the  company,  upon  such  terms  as  they  may  from  time  to 
time  deem  advisable.  They  may  pay  for  the  acquisition, 
removal,  erection,  or  building  of  any  property  by  these 
articles  authorized  to  be  acquired  for  the  company, 
either  in  cash,  or  in  shares  wholly  or  in  part  paid  up,  or 
in  such  other  manner  as  they  deem  expedient." 

The  agreement  for  acquiring  the  benefit  of  the  con- 
cession was  an  agreement  by  which  the  promoters  had 
agreed  to  purchase  the  concession  from  the  Naiiotial 
Financial  Company  for  50,000/. 

On  the  day  on  which  the  company  was  formed,  the 
5th  of  July^  1864,  an  agreement  was  entered  into  be- 
tween the  subscribers  to  the  memorandum  of  association 
and  J.  R.  Croskey,  by  which  Croskey  agreed  to  con- 
struct the  railway  from  Puerto  Cabello  to  San  Felipe, 
and  it  was  thereby,  among  other  things,  agreed  : — 
**  That  the  works  shall   be  commenced  by  the   said 

contractor 
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contractor  within  four  months  from  the  date  of  the  first        1865. 
allotment  of  shares.     The  whole  of  the  said  line  of  rail-      ^^^^ 
way  and  works  shall  be  delivered  up  to  the  said  company,  «. 

completed  and  fit  for  traffic,  on  or  before  the  3rd  of  Central 
October,  1868.  The  price  of  construction  of  the  whole  Railway  Co. 
of  the  said  railway  and  works,  and  for  providing  the  (Limited). 
fixed  plant,  rolling  stock,  and  other  matters  and  things 
in  accordance  with  the  said  specification,  and  the  said 
plan  and  section  as  hereinbefore  is  mentioned,  shall  be 
the  sum  of  4^,000/.,  payable  at  the  times  and  in 
manner  hereinafter  mentioned.  The  said  contractor 
shall  pay  to  the  said  company  interest  at  the  rate  of 
21.  lOs.  per  cent,  per  annum  on  all  capital  which  shall 
from  time  to  time  be  paid  up  in  the  said  company  during 
the  time  of  the  construction  of  the  said  railway  and 
works,  and  until  such  railway  and  works  are  delivered 
up  to  the  said  company  entirely  completed  and  fit  for 
traffic.  Provided  always,  that  the  liability  of  the  said 
contractor  to  pay  such  interest  as  aforesaid  shall  cease 
when  and  so  soon  as  he  shall  have  paid  the  said  com- 
pany for  such  interest  sums  of  money  amounting  in  the 
aggregate  to  20,000/." 

Upon  the  formation  of  the  company  a  prospectus  was 
issued  by  them  which  commenced  as  follows: — "The  Na- 
tional Financial  Company  {Limited)  invite  subscriptions 
for  shares  in  the  Central  Railway  Company  of  Venezuela 
{Limited  )y  incorporated  under  the  Companies  Act,  1862, 
for  the  construction  and  working  of  a  central  railway  in 
the  Republic  of  Venezuela,  under  a  concession  and  im- 
portant guarantees  from  the  Government.  First  section, 
— »Frora  Puerto  Cabello  to  San  Felipe,  a  distance  of 
-about  fifty.four  miles.  Capital,  500,000/.  in  10,000 
shares  of  50/.  each.  Payment  on  application,  1/.  per 
share ;  2/.  on  allotment,  and  2/.  one  month  afler  allot- 
ment    No  call  to  exceed  5/.  per  share,  or  to  be  made  at 

intervals 
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1865.       intervals  of   less  than  three  months.     A  Government 
^^^'^      guarantee  to  the  shareholders  of  9  per  cent,  per  annum 
0.  for  twenty  years  on  the  capital  employed,  amply  secured 

The  jjy  ^  mortgage  of  10  per  cent,  on  the  import  duties  of 
Railway  Co.  La  Guayra  and  Puerto  Cabello,  together  with  2J  per 
^^Li^mD)^^  ^^^^'  guaranteed  by  the  contractor  during  the  construc- 
tion of  the  line  ;  other  privileges  have  also  been  granted. 
Interest  dates  from  the  commencement  of  the  works." 
There  followed  a  list  of  the  directors,  and  the  National 
Financial  Company  (Limited)  were  mentioned  as 
being  the  agents.  The  prospectus  then  proceeded  : — 
"  The  object  of  this  company  is  to  construct  and  wock  a 
central  railway  in  the  Republic  of  Venezuela,  under  a 
concession  from  that  Government,  the  first  section  of 
which  will  be  from  Puerto  Cabello  to  the  important 
town  of  San  Felipe,  a  distance  of  about  fifty-four  miles, 
the  plans  and  surveys  of  which  are  completed,  and  the 
works  already  partly  executed.  Venezuela  possesses, 
perhaps,  the  most  prolific  soil  in  the  world ;  and  there 
are  tens  of  thousands  of  acres  of  land  awaiting  occupa- 
tion, and  situated  in  a  climate  suited  to  European  con- 
stitutions. The  country  through  which  the  railway 
will  pass  is  a  most  productive  one  for  coffee,  cocoa, 
cotton,  hides,  indigo,  &c.  besides  being  a  rich  agricul- 
tural district ;  therefore,  a  large  and  permanent  traflSc 
will  be  at  once  secured  to  the  company.  The  Government 
of  Venezuela  have  by  a  decree  and  concession  granted 
the  right  of  making  the  central  railway  from  Puerto 
Cabello  westward  to  San  Felipe  and  southward  to 
Valencia,  together  with  power  of  extension  from  the 
latter  place  to  Caraccas,  the  capital  of  the  country, 
and  have  bound  themselves  for  a  period  of  twenty-five 
years  not  to  grant  any  other  concession  for  the  con- 
struction of  a  railway  in  the  direction  of  the  central 
railway.  By  the  decree  and  concession,  the  following 
amongst  other  privileges,  are  secured  to  the  company : 

—First, 
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— First,  a  guarantee  of  9  per  cent,  interest  on  all  calls        1865. 
paid   on  account  of  the  subscribed  capital  for  a  period       ^■^^/-^^ 
of   twenty  years,   amply  secured  by  a  cession  of  the  ^^ 

import  duties  of  La  Guayra  and  Puerto  Cdbello.  The 
Secondly,  exemption  of  the  capital  of  the  company  for  Railway  Co. 
forty  years  from  all  national,  provincial,  or  municipal  ©'Venezuela 
taxes.  Thirdly,  the  right  to  import  all  materials  for  the 
construction  and  use  of  the  railway  free  of  duty  for 
twenty-five  years.  Fourthly,  a  free  grant  of  all  lands 
required  for  the  construction  of  the  railway,  and  for  the 
stations  and  other  buildings  required  to  be  erected. 
Fifthly,  a  free  grant  of  30,000  acres  of  land  in  addition 
to  the  above  in  the  provinces  through  which  the  railway 
will  pass,  and  for  which  land  warrants  will  be  issued  to 
the  company  on  the  completion  of  the  line.  The  land 
through  which  the  line  passes  is  peculiarly  free  from 
engineering  difficulties,,  and  the  works  are  capable  of 
being  constructed  on  most  favourable  conditions."  The 
prospectus  then  described  what  tunnels  and  bridges 
there  would  be,  and  proceeded : — **  A  contract  has  been 
entered  into  by  the  company  with  a  responsible  con- 
tractor, based  upon  surveys,  plans  and  sections  approved 
by  the  Government,  for  the  completion  of  the  line  from 
Puerto  Cabello  to  San  Felipe  including  stations  and 
rolling  stock  at  a  price  considerably  within  the  available 
capital,  and  the  works  will  be  commenced  forthwith. 
Security  has  been  taken  for  a  due  fulfilment  of  the 
contract  The  contractor  also,  in  consideration  of 
receiving  a  large  quantity  of  timber  along  the  line  for  his 
use,  guarantees  2\  per  cent,  on  the  paid  up  capital  during 
the  construction  of  the  works.**  The  prospectus  then, 
after  stating  the  particulars  of  the  traffic  which  was 
expected,  proceeded  to  state,  that  ''  The  engineer*8 
Teport,  together  with  maps,  plans  and  surveys  of  the 
line,  may  be  inspected  and  any  further  information 

obtained 
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1865*       obtained  on   application  at  the  temporary  offices  of  the 
^^^'^^^      company." 

KiSCH  *        "* 

V. 

Centbal  ^*  ^^  ^^^^  ^^  ^^^  prospectus  there  was  a  form  of 

Railway  Co.  application   for   shares,  which  was  in   these   terms : — 
^^'(Limited)!^^  "  Gentlemen, — Having  paid  to  your  bankers  the  sum 

of  £  being  a  deposit  of  1/.  per  share  on 

shares  in  the  above  company,  I  hereby  request  that 
you  will  allot  me  that  number,  and  I  agree  to  accept  the 
same  or  any  less  number  you  may  allot  me,  and  to 
become  a  member  of  the  company  ;  and  I  authorize  you 
to  place  my  name  on  the  register  of  members  for  the 
shares  so  allotted ;  and  I  agree  to  be  bound  by  all  the 
conditions  and  regulations  contained  in  the  memorandum 
and  articles  of  association  of  the  company.*' 

This  prospectus  was  left  at  the  house  of  the  Plaintiff, 
and  upon  the  faith  of  the  statements  contained  in  it, 
the  Plaintiff,  on  the  13th  of  July,  1864,  paid  100/.  to 
the  company's  bankers,  and  applied  for  100  shares  in  the 
company.  The  100  shares  for  which  the  Plaintiff  thus 
applied  were  allotted  to  him  on  the  14th  of  t/ti/y,  1864; 
and  on  the  25th  of  t/u/y,  1864,  he  paid  to  the  bankers  of 
the  company  the  200/.  which  was  payable  on  the  allot- 
ment of  the  shares.  Before  this  time,  however,  he  had 
applied  to  the  company  to  reduce  the  number  of  shares 
held  by  him  from  100  to  10,  on  the  ground  that  he  had 
not  expected  that  so  large  an  allotment  would  be  made 
to  him,  and  that  he  had  not  the  means  of  meeting  it. 
The  company,  however,  had  declined  to  reduce  the 
allotment;  the  secretary,  as  it  appeared,  telling  the 
Plaintiff  that  he  might  sell  the  shares  in  the  market, 
and  (as  the  Plaintiff  stated  in  his  evidence)  saying 
that  he  would  have  no  difficulty  in  doing  so.  The 
Plaintifl^  it  appeared,  had  also  before  this  time  heard 

some 
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some  rumours  affecting  the  credit  of  the  company,  but  1865. 

they  did  not  relate  to  any  of  the  points  of  which  the  ^P"*^"^ 

Plaintiflf complained  by  his  bill;  and  he  deposed  that  he  v. 

paid  the  200/.  in  the  full  reliance  on  the  statement  that  cental 

he  could  sell  his  shares,  but  afterwards  found  that  there  Railway  Co. 

AV  ^w  H'NK7tTKf  A. 

was  no  market  for  them.  It  further  appeared,  from  (Limited). 
the  evidence  of  the  secretary  and  the  cross-examination 
of  the  Plaintiff,  that  the  Plaintiff  stated  to  the  secretary 
on  one  occasion,  that  he  had  not  expected  so  large  an 
allotment,  and  that  if  fewer  shares  had  been  allotted  to 
him  he  should  not  have  objected  to  keeping  them. 

Nothing  further  appeared  to  have  been  done  by  either 
party  until  the  month  of  September,  1864,  when  the 
company  applied  to  the  Plaintiff  for  payment  of  200/., 
being  a  further  sum  of  21.  per  share,  which  became 
payable  one  month  after  allotment.  The  Plaintiff  then 
began  to  make  inquiries  into  the  truth  of  the  statements 
contained  in  the  prospectus,  and  finding  himself  unable 
to  conduct  the  necessary  inquiries,  he,  in  the  month  of 
November^  1864,  on  receiving  a  peremptory  letter  from 
the  company  demanding  payment  of  what  was  due  in 
respect  of  his  shares,  consulted  his  solicitor  on  the 
subject.  An  investigation  then  took  place  into  the 
documents  in  the  hands  of  the  company  relating  to  its 
affiiirs,  and  pending  this  investigation  the  company 
Irought  an  action  against  the  Plaintiff  for  what  was  due 
from  him  in  respect  of  his  shares. 

In  this  state  of  circumstances,  and  on  the  28th  of 
January y  1865,  the  bill  in  this  cause  was  filed,  alleging, 
that  from  the  documents  which  had  been  produced  by 
the  company  the  Plaintiff  had  ascertained  that  the 
statements  contained  in  the  prospectus  were  false  in 
many  respects,  and  that  the  Plaintiff  had  been  induced 
to  take  his   shares  and    pay  the  calls  by  such   false 

Vol.  Ill — 1.  K  D.j.s.     representations. 
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1865.       representations.     Various  points  Were  alleged  against 
^'^  the  prospectus,  some  of  which  were  pronounced  by  the 

V,  Court  to  be  undeserving  of  notice,  and  others,  though 

CBMTitAt  causing  suspicion,  insufficient  to  ground  any  title  to  relief. 
Railway  Co.  None  of  these  points  appear  capable  of  being  usefully 
(LfMiTtD).  reported.  The  points  which  the  Court  considered  to  be 
of  importance  were  as  follows: — (1.)  That  the  pros- 
pectus treated  the  concession  of  the  Venezuelan  govern- 
tnent  as  made  to  the  company,  suppressing  all  notice  of 
the  fact  that  the  company  were  the  purchasers  of  it  for 
the  large  sum  of  60,000/.,  being  one-tenth  of  the  whole 
capital  of  the  company.  (2.)  The  prospectus  stated, 
that  the  contractor  guaranteed  21.  10*.,  per  cent,  interest 
On  the  capital  during  the  construction  of  the  line, 
omitting  all  notice  of  the  fact  that  the  contractor's 
liability  for  interest  was  limited  to  20,000/.  in  the 
whole.  (3.)  The  prospectus  stated  that  the  Vene- 
cuelan  government  had  guaranteed  for  a  period  of 
twenty  years  9/.  per  cent  interest  on  all  calls  paid 
on  account  of  the  capital,  suppressing  the  (act  that 
this  9/.  per  cent,  was  guaranteed  only  while  the  line^ 
without  any  default  on  the  part  of  the  company,  failed  to 
produce  so  much.  The  bill  prayed  that  it  might  be 
declared  that  the  Plaintiff  was  induced  to  purchase  his 
shares  and  to  pay  the  calls  thereon  by  the  aforesaid 
fraudulent  misrepresentations,  that  the  purchase  might 
be  declared  void,  and  that  the  Defendants  might  be 
ordered  to  repay  to  the  Plaintiff  the  purchase-money 
and  calls  ))aid  by  him,  together  with  interest  at  such 
rate  as  the  Court  should  think  fit,  and  all  expenses  to 
which  he  might  have  been  put  in  respect  of  the  shares, 
the  Plaintiff  offering  to  return  the  shares.  The  bill 
also  prayed  for  an  injunction  to  restrain  the  company 
firom  proceeding  in  the  action  which  had  been  brought 
by  them  against  the  Plaintiff.  Vice-Chancellor  Snuart, 
upon  the  hearing  of  the  cause,  dismissed  the  b31  with 

co^ts, 
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costs,  and  the  PlaintifT  now  appealed  from  this  order  of       1865. 
dismissal. 


K18CH 

Tab 
Mr.  Malins  and  Mr.  Sicanston  for  the  Plaintiff  in      Cbmtral 

^     p    -  ,  Railway  Co. 

support  of  the  appeal.  or  Vbnb«uela 


The  prospectus  contains  misrepresentations  of  a  ma- 
terial character,  and  the  Plaintiff  when  he  took  his 
shares  knew  nothing  but  what  the  prospectus  told  him. 
Even  if  the  person  making  the  statements  does  not  ac- 
tually know  them  to  be  untrue,  yet,  if  they  are  so  to  a 
material  extent,  the  contract  is  avoided;  Rawlins  v. 
WickAam{a).  Here,  however,  are  material  suppres- 
sions of  facts  which  were  known  to  the  persons  issuing 
the  prospectus.  There  is  no  excuse  for  not  divulging 
the  conditions  as  to  the  guarantee  by  the  Venezuelan 
government,  or  the  limitation  of  the  contractor's  gua- 
rantee. The  prospectus  holds  forth  an  absolute  guarantee 
of  11/.  10s.  per  cent.;  New  Brunswick  and  Canada  Rail- 
way and  Land  Company  v.  Muggeridge  (fi).  The  case  of 
The  New  Brunswick  and  Canada  Railway  and  Land 
Company  v.  Conybeare  (c)  is  distinguishable  ;  for  there 
Conybeare  had  means  of  knowledge,  which  the  Plaintiff 
here  had  not,  and  so  was  not  misled. 

The  Attorney-General  (Sir  JR.  Palmer),  Mr.  Greene 
and  Mr.  W.  Morris  for  the  company. 

This  case  is  governed  by  the  principles  laid  down  in 
Jennings  v.  Broughton  (d)  and  The  New  Brunswick  and 
Canada  Railway  and  Land  Company  {e).    The  Plaintiff 

is 

(a)  S  DeG.iJ.  304.  130,  135,  136,  139. 

{b)  1  Drew  ^  Sm.  363.  (e)  9  H.  of  L,  Ca$.  723,  724, 

(c)  9  H.  of  L.  Cat.  711,  735.  742. 

(d)  5  De'G.y  M.  *  G.  126, 

K2 


(Limitbd). 
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1865.        is  bound  by  the  meinorandum  and  articles  of  association, 

„^  and  they  show  the  purchase  of  the  concession,  so  no 

V.  complaint  can   be  made  because  it  was  not  expressly 

Thb         mentioned  in  the  prospectus.     As  regards  the  limit  of 

Railway  Co,   the  contractor's  liability  for  interest,  there  is  no  proba- 

**(L*MiTto)I^^  bility  of  the  sum  payable  ever  approaching  20,000/.,  so 

the  limit  is  practically  no  limit  at  all.  The  qualification 
of  the  government  guarantee  does  not  cause  any  prac- 
tical risk.  The  Appellant  is  merely  trying  to  get  rid  of 
his  shares,  because  he  has  got  too  many  and  cannot 
afford  to  pay  the  calls.  He  admits  he  should  not  have 
complained  if  fewer  had  been  allotted  to  him. 


Mr.  Malins  in  reply. 

The  Defendants  cannot  rely  on  the  memorandum  and 
ai  tides,  which  the  Plaintifl'had  never  seen,  as  correcting 
and  supplying  misrepresentations  and  suppressions  in 
their  prospectus.  Jennings  v.Broughton  does  not  apply, 
for  Jennings  did  not  rely  on  the  representations,  but 
made  inquiries,  and  went  by  the  result  of  them.  Here 
the  Plaintifl'  had  seen  nothing  but  the  prospectus,  and 
bought  entirely  on  the  faith  of  it ;  Dyer  v.  J?ar- 
greart  (ri).  He  was  entitled  to  assume  the  memorandum 
and  articles  to  be  conformable  to  the  prospectus. 

Judgment  reserved. 


Jttljr  tl.  The  Lord  Justice  Turner,  after  stating  the  facts 

of  the  case,  proceeded  as  follows: — 

Upon  the  argument  of  this  appeal  before  us,  the  case 

of 

(•)  10  la.  505, 
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of  the  Plain tiif^  the  Appellant,  was  rested  wholly  on  the        1865. 
character  of  the  statements  contained  in  the  prospectus.        jP"*^"^ 
The  Respondent's  case^  on  the  other  hand,  was  rested  on  v. 

two  grounds.  First,  that  even  assuming  the  prospectus  ^  t*al 
to  be  open  to  the  imputations  alleged  against  it,  the  Railway  Co. 
Appellant  nevertheless  was  not  entitled  to  any  relief  in  ^(Limitbd). 
equity;  and  secondly,  that  the  statements  in  the  pro* 
spectus  impeached  by  the  bill  were  not  in  fact  open  to 
the  imputations  alleged  against  them.  Upon  the  first 
point  the  Respondents  relied  on  the  cases  of  Jennings 
▼.  Broughton  and  The  New  Brunswick  Railway  Com" 
pany  v.  Conybeare;  but  in  neither  of  those  cases  was  it 
said  that  where  persons  are  induced  to  become  holders 
of  shares  in  a  company  by  untrue  or  deceptive  state- 
ments contained  in  the  company's  prospectus,  there  is 
no  equity  to  undo  the  contract  founded  on  those  state- 
ments. On  the  contrary,  in  both  those  cases  the  exist- 
ence of  such  an  equity  was  assumed,  but  there  were 
special  circumstances  in  each  of  them  which  were  con- 
sidered to  preclude  the  Court  from  giving  effect  to  the 
equity,  and  the  circumstances  which  led  to  the  deter- 
mination in  those  cases  are  widely  difierent  from  the 
circumstances  which  exist  in  the  present  case.  I  can 
see  nothing  in  this  case  which  can  debar  the  Appellant 
fi'om  asserting  the  equity  on  which  he  relies,  beyond 
the  delay  in  asserting  it,  and  I  think  the  circumstances 
of  the  case  sufficiently  account  for  the  delay.  The 
Respondents  in  this  part  of  their  argument  insisted 
strongly  that  the  Appellant  was  bound  by  the  memoran- 
dum and  articles  of  association,  and  I  quite  agree  that 
the  Appellant^  having  when  he  applied  for  the  shares 
agreed  to  be  bound  by  the  conditions  and  regulations 
contained  in  those  instruments,  must  be  held  to  be  bound 
by  those  conditions  and  regulations.  Having  entered 
into  this  agreement  with  his  eyes  open,  and  without 
having  been  induced  to  do  so  by  any  fraud  or  contri- 
vance 
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1865*        vance  on  the  part  of  the  Respondents,  he  cannot  be 


permitted  to  set  up  against  them  any  assumed  or  actual 

V.  ignorance  on  his  part  of  the  contents  of  those  instru- 

Tu«         inents ;  but  this,  as  it  seems  to  me,  falls  far  short  of  what 

Railway  Co.   is  necessary  to  support  the  Respondent's  case.     It  does 

^\Liun]tD\^  not  follow  that  because  the  Appellant  is  bound  by  the 

contents  of  these  instruments,  he  is  therefore  to  be  held 
affected  with  such  knowledge  of  the  documents  referred 
to  in  them  as  to  be  debarred  from  complaining  of  any 
false  or  deceptive  statement  which  may  have  been  made 
as  to  the  contents  of  those  documents.  The  doctrine  of 
notice  cannot  I  think  be  carried  to  that  extent.  When 
persons  undertake  to  make  statements  as  to  the  contents 
pf  documents,  they  cannot  in  my  opinion  be  heard  to 
say  that  the  statements  which  they  have  made  were 
known  to  be  untrue,  unless  indeed  they  can  show  by 
incontestible  evidence  that  this  was  the  case,  and  that 
the  business  in  hand  proceeded  on  that  footing.  It  is 
not  in  my  opinion  competent  to  them  to  say  to  the  per- 
sons to  whom  the  statements  have  been  made,  **  You 
had  notice  of  the  documents,  and  might  have  seen  them, 
and  ascertained  whether  the  statements  were  true  or  not.'' 
The  Respondents  in  their  argument  on  this  part  of  the 
case  also  relied  much  on  what  appears  in  the  secretary's 
affidavit,  and  in  the  Appellants  cross-examination,  to 
which  I  have  already  referred ;  but  it  is  I  think  a  suffi* 
cient  answer  to  the  argument  on  these  points,  that  the 
Appellant*s  cross-examination  shows  what  were  the 
rumours  which  had  reached  him  in  the  first  instance, 
and  that  they  had  no  reference  whatever  to  the  matters 
complained  of  by  this  bill,  and  that  what  the  Appellant 
might  have  been  disposed  to  do,  if  the  number  of  his 
shares  bad  been  reduced,  cannot  justly  be  urged  against 
him  when  the  Respondents  are  insisting  that  he  is  bound 
to  take  the  full  number  of  bis  shares. 


The 
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The  question  therefore  ii>  this  case  iDU3t  depend,  in       1865. 
my  view  of  it,  upon  the  character  of  the  representations      ^^^^ 
contained  in  the  prospectus  of  this  company,  there  being  i^. 

in  my  opinion  uq  doubt  whatever  that  the  contract  in     q      %At, 
this  case  was  based  upon  the  prospectus.     I  shall  prer  Eailwat  Co. 
sently  proceed  therefore  to  examine  the  statements  con-  ^(LfMiiaiO.^ 
tained  in  this  prospectus  with  reference  to  what  appears 
upon  the  documents  which  the  company  had  in  their 
pos^essioo  when  the  prospectus  was  issued.      Before 
doing  so,  however,  it  may  be  well  to  observe,  that  in 
considering  such  a  document  as   the  prospectus  of  a 
company  allowance  must  be  made  for  some  latitude  of 
statement     It  is  unfortunately  so  universally  known  and 
understood  that  the  prospectus  of  a  company  never  in 
fact  contains  a  strictly  accurate  account  of  its  prospects 
and  advantages,  that  the  validity  of  bargains  founded 
upon  such  instruments  cannot  I  think  properly  be  tried 
by  as  strict  a  test  as  may  be  applied  in  other  cases.     It  ^ 

is  not  because  a  prospectus  contains  exaggerated  views 
of  the  advantages  of  the  company  to  which  it  relates,  or 
contains  some  casual  or  trifling  errors  or  inaccuracies, 
that  this  Court  would  in  my  opinion  be  justified  in  set- 
ting aside  a  bargain  founded  upon  it ;  but,  on  the  other 
hand,  this  Court  expects  and  requires  that  wliere  a  con- 
tract 18  founded-  upon  statements  made  by  one  of  the 
parties  to  it,  those  statements  should  be  fair,  honest  and 
bon^  fide  statements. 

Such  being  the  principles  by  which  this  case  must 
be  determined,  I  proceed  to  examine  the  statements  con- 
tained in  this  prospectus  which  are  impeached  by  the 
bill,  for  as  to  any  of  the  statements  in  the  prospectus 
which  are  not  impeached  by  the  bill,  we  cannot  in  my 
opinion  pay  any  attention  to  them.  Where  fraud  is 
charged,  it  must  be  distinctly  alleged,  and  there  is  not 
in  this  bill  even  a  general  charge  of  fraud.     As  to  the 

statements 


A 
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1865.  statements  in  the  prospectus  which  are  in  terms  im- 

^*Tr^^  peached  by  this  bill,  the  allegations  of  the  bill  vary 

V.  very  much  in  my  judgment  in  the  degree  of  importance 

^  '^"'  which  ought  to  be  attached  to  them.     Some  of  them 

Railway  Co.  I  think  may  be  wholly  disregarded.     Others  of  them 

^^'cLimited)!^^  ®^^™  ^^  "^®  *^  ^^^^  ^"'y  ^  remote  and  indirect  bearing 

upon  the  question  before  us^  and  can  I  think  at  the  most 
be  regarded  only  as  casting  a  suspicion  upon  the  bona 
fides  of  the  document.  Others  again  require  to  be  very 
carefully  considered. 

[His  Lordship  here  referred  to  several  allegations 
which  he  considered  might  be  wholly  disregarded,  and 
to  several  others  which  he  considered  as  not  entitling 
the  Plaintiff  to  relief.] 

The  statements  in  the  prospectus  on  which  in  my 
opinion  the  decision  of  this  case  must  depend  are  those 
which  have  reference  to  the  purchase  of  the  concession 
for  50,000/.,  and  to  the  guarantees  of  2  J  per  cent,  by 
the  contractor,  and  9  per  cent,  by  the  Venezuelan 
government.  Looking  to  the  very  large  amount  of  the 
purchase>money  to  be  paid  for  the  concession,  I  cannot 
but  think  that  in  common  honesty  some  mention  of 
that  amount  ought  to  have  been  made  in  the  prospectus ; 
but  still,  having  regard  to  the  knowledge  conveyed  to  the 
Plaintiff  by  the  articles  of  association,  I  am  not  pre- 
pared to  say  that  we  could  on  this  ground  alone  have 
properly  held  that  there  was  a  want  of  bona  fides  in  the 
prosi>cctus.  I  am  not  disposed  to  go  further  on  this 
fan  of  the  case  than  to  say  that  the  silence  of  the  pro- 
spectus upon  this  subject  casts  some  reflection  upon  it, 
and  renders  it  incumbent  on  the  Court  to  examine  more 
strictly  the  other  parts  of  the  document. 

Now  another  ground  on  which  the  prospectus  is  im- 
peached 
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peached  is  this,  that  the  prospectus  sets  forth  that  the  ^865. 

contractor  agrees  to  pay  2  J  per  cent,  interest  on  the  paid-  Kiich 

up  capital  during  the  construction  of  the  works  of  the  rail-  »• 

way,  but  that  by  the  agreement  of  the  5th  of  July^  1864,  Central 

between  the  contractor  and  the  subscribers  of  the  memo-  Railway  to. 

OF  VBNEXUELA 

randum  of  association,  the  liability  of  the  contractor  was     (Limit£i>> 
agreed  to  be  confined  to  20,000/.  for  interest,  and  that 
that  was  the  whole  sum  for  which  he  was  to  be  answer* 
able.    I  cannot  but  think  that  in  common  honesty  this 
limitation  of  the  contractor's  liability  ought  to  have  been 
set  forth  in  the  prospectus.     It  was  said  for  the  Re- 
spondents that  this  sum  of  ^,000/.  would  cover  all  the 
interest,  but  there  is  no  evidence  of  this,  nor,  according 
to  the  best  calculation  which  I  have  been  able  to  make, 
would  it  be  so  if  the  calls  were  made  at  regular  intervals 
of  three  months  and  were  duly  paid-up,  and  certainly  it 
was  for  the  Appellant  to  judge  whether  he  would  run 
the  risk  of  the  9QfiOOL  being  sufficient  for  this  purpose ; 
and  I  do  not  see  how  the  Respondents  could  be  justified 
in  depriving  him  of  the  means  of  forming  a  judgment  on 
this  point  by  keeping  back  the  limitation  of  the  con- 
tractor's liability. 

Again,  the  prospectus  states  that  by  the  concession 
a  guarantee  of  9  per  cent,  interest  on  all  calls  paid  on 
account  of  the  subscribed  capital  for  a  period  of  twenty 
years  (I  pass  by  what  is  said  as  to  the  security  for  this 
payment,  not  being  satisfied  that  the  security  is  insuffi- 
cient) is  secured  to  the  company ;  but  upon  examining 
the  documents,  it  appears  that  this  9  per  cent,  is  gua- 
ranteed only  whilst  the  line  does  not  produce  it  from  no 
default  on  the  part  of  the  company,  and  the  prospectus 
is  silent  as  to  this  qualification  of  the  guarantee.  In  my 
opinion  this  statement  as  to  the  guarantee  of  9  per  cent, 
cannot  be  regarded  as  a  fair,  honest  and  bon^  fide  state- 
ment. The  company  must  have  known  that  the  gua- 
rantee 
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1865.       rantee  of  9  p^r  cent  was  subject  to.thU  qualification! 

^'  and  in  my  opinion  they  could  not  be  justified  in  sup- 

0.  pressing  that  knowledge.     The  Appellant,  it  is  true, 

CumiAL     l>^oroing  a  member  of  the  company,  would  be  bound  by 

Railway  Co.  the  consequence  of  their  defaults,  but  this  does  not  seem 

^/Li*iIiiTE»)!^^  to  roe  at  all  to  aShct  the  question  we  have  to  determine, 

which  is,  whether  the  Appellant,  had  he  been  made 
aware  of  this  qualificatio|i  of  the  guarantee,  would  have 
agreed  to  become  a  ipember  of  the  company. 

Looking  to  the  statements  to  which  I  have  last  re- 
ferred, I  cannot  agree  in  the  conclusion  at  which  the 
Vice-Chancellor  appears  to  have  arrived,  that  there  was 
no  misrepresentation  or  deception  in  this  prospectus. 
On  the  contrary,  for  the  reasons  which  I  have  stated  I 
am  of  opinion  that  statements  contained  in  this  pro« 
^pectus  were  unfair  and  dishonest ;  and  I  am  of  opinion 
therefore  that  this  decree  ought  to  be  reversed,  and  that 
there  should  be  a  decree  for  repayment  to  the  Plaintiff 
pf  the  moneys  paid  by  him  with  interest  at  4  per  cent, 
but  as  the  Appellant  has  brought  forward  many  charges 
of  fraud  which  he  has  failed  to  prove,  I  think  there 
should  be  no  costs  of  the  suit. 

The  Lord  Justice  Knight  Bruce  concurred. 
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PEARCE  V.  LINDSAY  (a).  ,^«^- 

^   '  June  9. 

nnHIS  was  an  appeal  from  a  decision  of  Vice-Chan-     Before  The 
cellor  Wood  pronounced  on  a  summons  adjourned     Chancellor 
from  Chambers.  ^  ^""^ 

Campbell, 
and  the 

The  Plaintiffs,  who  carried  on  business  under  the  firm        ticks. 
of  8.  and   W.  Pearce  ^    Co.,  were   ship-brokers   at  Determination 
Liverpool    The  Defendants,  who  carried  on  business  ^en"oF5be 
under  the  firm  of  PT.  S.  Lindsay  ^  Co.^  were   ship-  nature  of  a 

,      ,  .      V-       «  partnership  at 

brokers  m  London.  ^i\\  |,eid  to 

result  from 
the  animus  of 

In  the  year  1845,  the  Plaintiffs'  firm  entered  into  an  the  narties  to- 
agreement  with  the  Defendants'  firm  for  exclusive  cor-  ^^y^^^  without 

respondence ;  the  effect  of  which  was  that,  as  regarded  *"y.  formal 

....  noUce. 

freights  for  ships  and  ships  requiring  freights,  each  firm 

was  bound  to  give  an  opportunity  of  chartering  vessels 
to  the  other  firm  in  priority  to  any  other  ship-broker. 
Up  to  the  month  of  January ,  1852,  and  after  that  time, 
the  firms  of  the  Plaintiffs  and  Defendants  did  a  con- 
siderable amount  of  business  together,  resulting  from 
this  agreement  for  exclusive  correspondence.  In  the 
month  of  January,  1852,  the  Plaintiffs'  firm  entered 
into  a  written  agreement  with  the  Defendants'  firm.  The 
bill  was  filed  on  the  21st  of  July,  1856,  to  enforce 
accounts  against  the  Defendants'  firm.  Some  of  those 
accounts  could  only  be  required  on  the  principle  of  the 
agreement  being  an  agreement  binding  on  the  De- 
fendants' firm.     The  Defendants,  by  their  answer,  filed 

in 

(a)   £jr  rdatione  Mr,  E.  i?.  Turner. 
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1860. 


in  December ,  1856,  alleged  that  they  had  never  entered 
into  the  written  agreement.  The  cause  was  lieard  in 
July,  1868,  and  the  Vice-Chancellor  Wood,  in  a  judg- 
ment pronounced  on  the  2nd  of  August,  1858,  held  that 
the  written  agreement  bound  the  Defendants*  firm.  In 
January,  1860,  that  decision  was  affirmed  with  costs  by 
the  full  Court  of  Appeal. 


The  agreement  of  January,  1852,  was  as  follows: — 

**  Liverpool,  15th  January,  1852. 

"Memorandum  of  an  agreement  entered  into  be- 
tween Messrs.  W.  S.  Lindsay  ^  Co.  of  London, 
and  Samuel  and  William  Pearce,  Liverpool 

''That  this  agreement  is  entered  into  in  the  same 
spirit  of  mutual  confidence  which  has  existed  in  our 
former  arrangement  of  exclusive  correspondence  on 
American  business  with  respect  to  contracting  for  ship- 
ment of  iron  and  chartering  ships  at  this  port,  except 
such  as  are  consigned  to  Lamport  and  Holt.  That 
said  former  arrangement  still  remains  in  full  force,  and, 
further,  that  in  respect  to  general  American  business  (for 
the  furtherance  of  which  William  Pearce's  visit  to  the 
States  was  designed),  in  consideration' of  jS.  and  W.  PJs 
connection  amongst  the  Americans,  and  of  their  devoting 
their  attention  and  best  exertions  to  influencing  the 
business  of  American  shipping  to  Messrs.  W.  8.  i.  ^ 
Co.  (to  which  they  hereby  engage  themselves  in  full 
purpose,  being  willing  to  visit  America  or  any  English 
outports  when  such  may  be  deemed  advisable,  and  by 
every  possible  means  inducing  the  business  of  American 
vessels  to  Messrs.  W,  S.  L.  §f  Co,),  that  they  receive 
an  equal  division  of  commission  on  vessels  at  outports, 
or  London,  chartered  by  Messrs.  W.  S,  L,  4r  Co.,  saving 
in  cases  where  the  vessels  in  London  are  placed  in  their 
care  by  merchants  resident  there  or   by  others   over 

which 
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which  it  clearly  appeared  S.  ^  W.  P.  had  no  direct 
or  indirect  influence.  That  the  same  arrangement  ex- 
tends to  business,  through  agents,  in  the  U,  S,  A. 
That  the  expense  of  circulars  and  their  issue  in  the 
States  be  borne  by  S.  and  W.  P.  and  W.  S.  L.  ^  Co. 

m 

in  equal  division.  The  object  of  this  arrangement  being 
mainly  to  define  the  respective  positions  of  the  under- 
signed, it  is  understood,  that  Messrs.  W.  S,  Lindsay  Sf 
Co.  represent  freighters,  and  S.  ^  W.  Pearce  represent 
American  shipping,  and  are  recognized  as  introducing 
this  business ;  and  as  by  this  agreement  the  remunera- 
tion to  them  is  liberal,  they  feel  bound  by  all  practical 
means  to  further  the  objects  proposed.*' 
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By  the  decree  pronounced  by  Vice-Chancellor  Wood 
and  dated  the  21st  of  December,  1858,  an  inquiry  was 
directed,  whether  the  arrangement  of  the  l/3th  day  of 
Jantuirtfy  1852,  and  the  arrangement  for  exclusive  corre- 
spondence, or  either  of  the  said  arrangements,  were  or 
was  at  any  and  what  time  determined  by  the  Defendants' 
firm  or  the  Plaintiffs'  firm,  or  whether  the  same  re- 
spectively or  either  of  them  were  or  was  at  any  and 
what  time  abandoned  by  the  Plaintiffs'  firm  with  the 
knowledge   and  acquiescence  of  the  Defendants'   firm 
or  by  the  Defendants'  firm  with   the  knowledge  and 
acquiescence  of  the  Plaintiffs'  firm  ;  and  accounts  were 
directed   to  ascertain   the    sums    which    had    accrued 
during  the   continuance   of  the   agreement.     The   in- 
quiry  as   to  the   continuance    of   the   agreement  was 
entered  upon  at  Chambers  and  adjourned  into  Court; 
and  after  argument  by  counsel  the  Vice-Chancellor,  on 
the  6th  of  March,  1860,  held  that  neither  of  the  arrange- 
ments was  determined  or  abandoned  until  the  2nd  of 
August,   1858,   and  a  declaration   to   that  effect  was 
made. 


The 


J 
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1860.  The  Defendants  appealed  from  the  order  of  the  5th 

^'^^      of  March,  1860,  containing  that  declaration. 

A  EAR CE 
V. 

LiNDSAt.  Sir  Hugh  Cairns,  Mr.  Giffard  and  Mr.  Homersham 

Cox  appeared  for  the  Appellants.     The  .nature  of  their 
arguments  will  sufficiently  appear  from  the  judgment. 

Mr.  Rolt,  Mr.  W.  M.  James  and  Mr.  E.  R.  Turner, 
for  the  Plaintiffs,  supported  the  decree.  They  con- 
tended that  the  case  of  Peacock  v.  Peacock  {a)  showed 
that  a  bill  filed  by  one  partner  against  another,  and  an 
answer  denying  the  existence  of  any  partnership,  did  not 
determine  a  partnership  at  will,  and  that  the  partnership 
in  that  case  was  treated  as  subsisting  after  the  verdict 
and  until  an  actual  notice  had  been  given,  and  that  in 
the  cases  of  Wrexham  v.  Huddleston  {h)  and  Besch  v. 
Frolich{c)  partnerships  were  not  treated  as  dissolved 
before  decree,  notwithstanding  the  person  filing  the 
bill  might  before  the  decree  have  determined  the  part- 
nership by  a  notice,  and  had  actually  filed  a  bill  praying 
a  dissolution  on  the  ground  of  the  lunacy  of  his  partner 
before  the  time  at  which  he  might  have  given  a  notice 
to  dissolve  the  partnership. 

Mr.  Giffard  in  reply. 

Judgment  reserved. 


The  Lord  Chancellor. 

June  9.  \^  ^j^g  close  of  the  hearing  of  this  case  I  had  a  strong 

opinion  that  this  order  could  not  be  supported.     Since 
the  hearing  I  have  had  an  opportunity  of  reading  the 

papers, 

(«)    16    Ves,   49;    2    Camph,  (i)  1  Su-an.  514  n. 

45.  (f)  1  PhiU.  172. 


PiBARCt 
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papei^lT;  luid  my  f6nner  opinion  has  been  confirmed.     I        1860. 
have  ilIso  bad  an  opportunity  of  reading  the  judgment 
prepared  by  the  Lord  Justice  Turner,  and  I  concur  in  t. 

it  I  will  only  add  that,  having  very  good  reason  td  I^'^d»at. 
remember  the  case  of  Peacock  v.  Peacock,  both  in  thiti 
Court  and  at  law,  I  am  able  to  state  that  nothing 
teeuri'ed  in  that  case  which  at  all  justified  the  propo« 
ifition  attempted  to  be  deduced  from  it  by  the  Plaintiffs' 
counsel  in  this  case. 


Tke  Lord  Justice  Knight  Bruce. 

I  entertain  isbme  doubt  whether  the  agreements  in  this 
tose  ought  not  to  be  treated  as  binding  upon  the  Plain- 
tiffs and  Defendants  for  some  period  ending  later  than 
the  end  of  the  year  1855,  but  as  the  Lord  Justice  Sigrleei 
with  the  Lord  Chancellor,  that  disposes  of  the  case. 

Tke  Lord  Justice  Turner^  kfter  stating  the  pre^ 
viouis  proceedings  in  the  suit,  proceeded  as  follows: — 

The  appeal,  of  which  We  have  lioVr  to  dispbse  i^ 
brought  by  the  Defendants'  firm  firotn  the  Order  of  th^ 
5th  March,  1860.  Upon  looking  into  the  evidence  oil 
which  this  order  was  founded,  it  appears  that,  from  thci 
commencement  of  the  arrangements  between  these  firmi 
referred  to  by  th^  decifee,  doWn  to  the  aiitumn  of  th^ 
yel^r  1856,  a  very  extensive  busihess  was  actively  carried 
on  between  these  firms,  upon  the  footing  of  thosi 
arrangements,  involving  a  continuous  and  almost  daily 
correspondence  on  the  one  side — that  of  the  Plaintiffs — ^ 
as  to  ships  open  for  flreights,  and  on  the  other— that  of 
the  Defendants — as  to  freights  available  for  ships — that 
during  this  period  no  accounts  were  settled  between  the! 
firms;  but  that  in  the  autumn  of  the  y^ar  1855  th^ 
Itecounts  between  the  firms  were  entered  upon  and 
attempted  to  be  settled— that  disputes  then  arose  be* 

tween 
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PRARCS 

V, 

LlHDSAT* 


tween  the  parties,  the  Plaintiffs'  firm  on  the  one  side 
claiming  benefits  under  the  arrangement  of  the  15th 
January^  1852,  and  the  Defendants'  firm  on  the  other 
side  denying  that  they  had  ever  entered  into  any  such 
arrangement.  This  appears  to  have  been  the  state  of 
matters  between  the  parties  at  the  end  of  the  year  1855. 
After  that  time  no  correspondence  passes  between  the 
parties  either  as  to  freights  for  ships  or  ships  for 
freights.  There  was  a  cessation  of  correspondence  be- 
tween the  parties  upon  the  subject  of  any  new  business. 
There  was  indeed  a  correspondence  going  on  between 
the  parties  until  shortly  before  the  time  when  the  bill  in 
this  cause  was  filed,  but  the  correspondence  is  silent  as 
to  any  continuing  connexion.  It  relates,  as  I  read  it,  to 
the  credits  to  which  the  Plaintiffs  claim  to  be  entitled  in 
the  account  on  which  the  disputes  had  arisen.  In 
several  of  the  letters  in  the  course  of  this  correspond- 
ence that  account  is  referred  to  as  the  final  account. 
From  the  nature  of  the  business  of  these  firms,  each  of 
them  must  have  been,  and  each  of  them  must  have 
known  the  other  to  have  been,  in  communication  with 
other  firms.  Each  must  have  been  daily  acting  in 
defiance  of  the  agreement  between  them,  but  yet  we  find 
no  protest  either  on  the  one  side  or  the  other.  It  was 
said  for  the  Plaintiffs  that  they  were  driven  to  adopt  the 
course  which  they  pursued  in  contravention  of  the 
agreement  by  the  Defendants  not  having  furnished  them 
with  freights ;  but  if  the  Plaintiffs  intended  to  treat  the 
agreement  as  continuing,  they  might,  and  I  think  they 
ought  to,  have  given  notice  to  the  Defendants  that  they 
80  considered  it.  If  such  a  notice  had  been  given,  and 
the  Defendants  had  not  then,  as  they  might  have  done, 
given  notice  to  determine  the  agreement,  the  case  would 
have  been  widely  different,  but,  under  the  circumstances 
as  they  st«ind,  I  think  the  right  conclusion  is  that  the 
Plaintiffs  treated  the  Defendants*  denial  of  the  agree- 

ment 
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ment  as  a  determination  of  it,  and  must  be  considered        I860, 
to  have  waived  any  irregularity,  if  irregularity  there  was, 
in  its  being  thus  determined ;  in  short,  that  at  the  end  of 
the  year  1855  the  agreement,  so  far  as  it  had  existence, 
and  the  exclusive  correspondence  as  connected  with  it, 
was  considered  and  treated  by  both  parties  as  at  an  end. 
It  was  urged  on  the  PlaintifTs'  behalf,  that  the  conside- 
ration for  the  agreement  on  their  part  was  a  past  con- 
sideration, and  that  it  was  a  great  hardship  on  them 
that  the  Defendants  should  be  allowed  to  determine  the 
agreement  as  soon  as  they  had  secured  to  themselves 
the  benefits  resulting  from  it ;  but  this  argument,  how- 
ever just  it  may  be  in  a  moral  point  of  view,  can,  I 
think,  go  no  further,  for  what  is  complained.of  is  no 
more   than   the   necessary  result  of  a  fixed  term  not 
having  been  provided  for  the  duration  of  the  agreement. 
The  Vice-Chancellor  seems  to  have  considered  that  there 
was  no  determination  of  the  exclusive  correspondence, 
and  that  that  correspondence   having    continued,   the 
agreement  of  January ^  185S,  as  connected  with  it,  must 
have  continued  also,  and  he  appears  to  have  relied  very 
much  upon  the  expression  contained  in  Mr.  Lindsay's 
letter  of  the  2^nd  Aprils  1856 :  "  Do  not  suppose  that  we 
have  any  desire  to  disturb  our  friendly  relations.'*     But 
1  think  too  much  weight  has  been  given  to  this  expres- 
sion in  construing  it  to  refer  to  business  relations,  which, 
certainly,  were  not  at  that  time  by  any  means  friendly ; 
and  with  reference  to  the  continuance  of  the  exclusive 
correspondence,  it  is  to  be  observed  that  the  continuance 
of  it  was  one  of  the  terms  of  the  agreement  of  January , 
J852,  and   that  if  that  agreement'  fell    the   exclusive 
correspondence  would  fall  with  it.     I  may  add,  that  I 
^  no  evidence  of  the  exclusive  correspondence,  any 
o^ore  than  of  the  agreement  of  January,  1852,  having 
l^en  acted  upon  after  the  end  of  the  year  1855.     The 
Vice-Chancellor  seems,  too,  to  have  relied  upon  the  case 
Vol.  Ill — 1.  L  D.J.S.     of 
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I860.       of  Peacock  v.  Peacock^  but  that  case  does  not  seem  to 

^^^^      me  at  all  to  govern  the  present.     There  was  not  in  that 
Pbarce 
V.  case,  as  there  is  in  this,  any  conduct  on  the  part  of  the 

LiMDSAT.  Plaintiff  showing  that  the  partnership  was  on  his  part 
considered  to  have  been  at  an  end.  The  case  was  much 
pressed  upon  us  at  the  bar,  as  importing  that  even  the 
exclusion  of  a  partner  would  not  operate  the  dissolution 
of  a  partnership  determinable  at  will ;  but,  upon  looking 
into  that  case,  I  much  doubt  whether  Lord  JEldon  meant 
to  decide  that  point  He  relied,  indeed,  upon  the  notice 
as  operating  a  dissolution,  as  he  well  might  do,  for  the 
notice  assumed  the  existence  of  the  partnership  up  to 
the  time  when  it  was  given,  but  I  do  not  find  that  he 
anywhere  says  what,  in  his  opinion,  would  have  been  the 
effect  of  the  exclusion  if  there  had  been  no  notice.  The 
point,  indeed,  does  not  seem  to  have  been  before  him, 
for  the  time  of  dissolution  could  be  material  only  with 
reference  to  the  period  up  to  which  the  account  should 
go,  and  this  question  could  not  arise  until  the  issue  was 
tried,  and  did  not  arise  afterwards  in  consequence  of  the 
notice.  It  is  not,  however,  necessary  for  us  to  say  what, 
in  all  cases,  will  be  sufficient  to  dissolve  a  partnership 
determinable  at  will.  It  is  sufiicient  to  say,  that  in  this 
case,  the  arrangement  of  January,  1852,  and  the  exclu- 
sive correspondence  must  be  taken  to  have  been  deter- 
mined at  the  end  of  the  year  1855,  and  the  order  must 
be  accordingly. 
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In  the  Matter  of  THE  STRAND  MUSIC   HALL 
COMPANY  (LIMITED),  and 

In  the  Matter  of  THE  COMPANIES  ACT,  1862; 

Ex  parte  THE    EUROPEAN   AND   AMERICAN 

FINANCE  CORPORATION  (LIMITED).         J«/y2l.22. 

Augm  3. 

nnHIS  case  came  before  the  Court  upon  two  appeals  Before  The 
from  an  order  of  the  Master  of  the  Rolls  declaring  ^thjbs.  *" 
the  European  and  American  Financial  Corporation  One  clause  in 
{Limited)  entitled  to  a  charge  on  the  property  of  the  J^go^[Sof 
Strand  Music  Hall  Company  {Limited)  for  the  sum  of  a  company 
5,0002.  and  interest  at  10  per  cent,  annum.     One  of  the  {jj^  company 

appeals  was  brought  by  the   official  liquidator  of  the  in  extra- 

,     __  ordinary  spe* 

Strand  Music  Hall  Company^  and  asked  that  the  order  cial  general 
might  be  wholly  discharged.      The  other  appeal  was  "^ttome'^h^^^^ 
brought  by  the  European  and  American  Financial  Cor-  borrowing  of 
poration,  and  asked  that  the  order  might  be  extended  by  Jums'o  ™  °' 

declaring  money,  and  on 
such  terms 
and  conditions 
as  they  might  think  fit.  Another  clause  provided  that  the  directors  might  borrow 
such  sums  as  they  thought  fit,  but  not  above  10,000/.,  unless  borrowing  a  larger 
amount  should  have  been  previously  authorized  by  a  general  meeting : — Held,  that  the 
former  clause  did  not  restrict  the  latter,  and  that  a  borrowing  to  the  extent  of  30,000/., 
authorized  by  an  ordinary  general  meeting,  was  valid. 

The  directors  of  a  company  borrowed  5,000/.  from  A.  B.  under  a  written  agree- 
inent,  one  of  the  terms  of  which  was,  that  2,000  mortgage  bonds  of  50/.  each,  ''form- 
ing part  of  25,000/.  of  mortgage  bonds  constituting  a  first  charge  on  the  property  of 
the  company,"  should  be  deposited  with  A.  B.  as  collateral  security  for  the  sum, 
which  was  secured  by  two  promissory  notes  of  2,500/.  each  ; — Htld,  that  as  the  di- 
rectors had  power  to  charge  the  property  of  the  company,  and  the  intention  to  create 
the  charge  appeared  from  this  agreement,  a  valid  charge  was  created,  though  the 
mortgage  bonds  were  invalid  through  incompleteness. 

The  directcrs  afterwards  borrowed  a  further  sum  of  2,700/.  from  A.  B.,  and  de- 
posited with  him  other  incomplete  mortgage  bonds,  with  a  letter  stating  that  they 
were  deposited  **  as  collateral  security  for  our  promissory  note  for  2,7007 ,  the  secu- 
rities to  be  held  on  same  terms  and  conditions  as  those  under  agreement  with  refer- 
ence to  the  two  previous  notes  of  2,500/.  each :" —  Held,  that  there  was  a  valid  charge 
for  this  sum  also, 

L2 
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1865.        declaring  that  company  entitled  to  a  charge  for  2,700/. 

^^^'^'^^^      and  interest  at  10  per  cent,  per  annum^  in  addition  to 

Strand       ^^^  charge  of  5,000/.  and  interest. 
Music  Hall 
Company.         The  Strand  Music  Hall  Company  was  incorporated 

on  the  4th  July,  1862|  under  a  memorandum  and  articles 

of  association. 

The  third  of  the  articles  of  association  thus  defined 
the  meaning  of  "  general  meeting/'  and  '^  special  meet- 
ing," when  used  in  the  articles :— »• 

'"General  meeting'  means  an  ordinary  general  meet- 
ing of  the  company  duly  called  and  constituted,  and  any 
adjourned  holding  thereof." 

"'Special  meeting'  means  an  extraordinary  special 
general  meeting  duly  called  and  constituted,  and  any 
adjournment  thereof." 

Article  35,  which  was  found  under  the  head  of  "  In- 
crease and  decrease  in  capital,"  ran  thus :  ''  The  com- 
pany in  special  meeting  may  authorize  die  borowing  of 
such  sum  or  sums  of  money,  and  on  such  terms  and 
conditions  as  they  may  think  fit,  and  may  also  by  the 
resolution  of  a  special  meeting  to  be  convened  by  not 
less  than  fourteen  days'  notice,  to  be  sent  by  the  general 
post  to  every  shareholder,  stating  the  object  for  which 
such  meeting  is  to  be  held,  increase  the  capital  of  the 
company  by  the  issue  of  new  shares,  which  shares  shall 
be  of  such  nominal  value  and  subject  to  such  conditions 
as  to  the  payment  of  calls  or  proportion  of  profits  as 
may  be  determined  on  by  the  resolution  creating  the 


same." 


Article  43,  under  the  head  "  General  meetings,"  was  as 
follows: — "Ten  days'  and  not  more  than  thirty  days' 
notice  shall  be  given  of  every  general  meeting,  specify- 
ing the  place,  time  and  hour  of  meeting,  and  if  it  be  an 
extraordinary  meeting,  the  purposes  for  which  it  is  to  be 

.      held 
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held  shall  be  given  by  notice,  and  by  post,  to  the  regis-        1865. 
tered   address   of  every   shareholder  whose   registered      ^*^^^-"^ 
address  is  in  the  United  Kingdom,  or  in  such  other       Strano 
manner,  if  any,  as  may  be  prescribed  by  the  company.   Music  Hali. 
Every  such  notice  shall  be  signed  by  such  officer  as  the 
directors  appoint  for  that  purpose,  except  in  the  case  of 
a  meeting  convened  by  shareholders  in  accordance  with 
these  articles,  in  which  case  the  notice  may  be  signed  by 
the  shareholders  convening  the  same." 

Under  the  head  of  "  Powers  of  directors"  was  a  body 
of  clauses,  68  to  83,  with  the  following  introduction :  *'  In 
their  management  of  the  business  of  the  company,  the 
directors,  without  any  further  power  or  authority  from 
the  shareholders,  may  do  the  following  things,*'  viz.  :— 

''71.  Subject  to  the  regulations  herein  contained,  and 
to  the  provisions  of  the  Joint  Stock  Companies  Act, 
1856,  and  to  such  regulations  as  may  be  prescribed  by 
the  company  in  general  meeting,  the  directors  may  exer- 
cise all  such  powers  of  the  company  as  are  not  by  the 
said  act  or  by  these  articles  declared  to  be  exercisable 
by  the  company  in  general  meeting ;  but  no  regulation 
made  by  the  company  in  general  meeting  shall  invali-* 
date  any  prior  act  of  the  directors  which  would  have 
been  valid  if  such  regulation  had  not  been  made." 

"  76.  They  may  let,  mortgage,  sell,  exchange  of 
otherwise  dispose  of,  either  absolutely  or  conditionally, 
and  in  such  manner  and  upon  such  terms  and  conditions 
in  all  respects  as  they  think  fit,  any  of  the  property  of 
the  company,  and  may  accept  payment  or  satisfaction 
for  any  property  so  disposed  of  in  fully  paid-up  or  partly 
paid-up  shares,  or  partly  in  shares  and  partly  in  cash,  or 
in  such  other  manner  as  the  directors  deem  expedient.'* 

**  78.  They  may  borrow  in  the  name  or  otherwise  oii 
behalf  of  the  company  such  sums  of  money  as  they 
may  from  time  to  time  think  expedient^  either  by  way 

of 
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1865.        of  mortgage  of  the  whole  or  any  part  of  the  property  of 

j^^  the  company,  or  by  bonds  or  debenture  notes,  or  in  such 

Strand       other  manner  as  they  may  deem  best;  provided,  never- 

CoMPANT,     theless,  that  the  aggregate  of  principal  money  to  be  so 

borrowed  shall   not  at  any  one  time  exceed   10,000/ , 

unless  the  borrowjng  of  a  larger  amount  shall  have  been 

previously  authorized  by  a  general  meeting,  in  which 

case  the  directors  may  borrow  to  such  extent  as  is  so 

authorized." 

On  the  21st  of  January^  1864*,  notice  was  given  that 
a  general  meeting  of  the  shareholders  would  be  held  on 
the  1st  oi  February  following.  This  meeting,  which  was 
the  second  annual  general  meeting  of  the  company,  was 
held  on  the  1st  of  February  accordingly,  and  at  this 
meeting  the  following  resolution  was  proposed :  '*  Re- 
solved that  this  company  be  and  is  hereby  authorized  to 
increase  its  borrowing  powers  to  30,000/.  pursuant  to  and 
in  accordance  with  the  powers  and  directions  contained 
in  clause  78  of  the  articles  of  association  of  the  com- 
pany." Upon  a  poll  being  taken  on  the  8th  February^ 
1864,  this  resolution  was  carried. 

Before  the  month  of  April,  1864,  184  bonds  for  50/. 
each  under  the  seal  of  the  company  had  been  issued  to 
various  persons  for  securing  moneys  due  to  them  from 
the  company.  In  the  month  of  Aprils  1864,  the  com- 
pany by  its  directors  borrowed  the  sum  of  5,000/.  from 
a  company  called  the  Credit  Mobilier  Company.  As  a 
security  for  this  loan,  SOO  bonds  for  50/.  each,  under  the 
seal  of  the  company,  were  deposited  with  the  Credit 
Mobilier  Company,  and  an  agreement  dated  the  7th 
April,  1864,  was  entered  into  between  the  Strand 
Music  Hall  Company  of  the  first  part,  all  the  directors 
of  that  company,  as  individuals,  of  the  second  part,  and 
the  Credit  Mobilier  Company  of  the  third  part.     This 

agreement, 
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agreement,  so  far  as  it  need  be  stated,  was  as  follows  : —        1865. 
"It  is  hereby  agreed  and  declared  as  follows  as   the      ^^^^^^^"^ 
terms  of  a  loan  of  5,000/.  to  be  made  to  the  Strand       Strand 
Music  Hall  Company  (Limited)  by  the  Credit  Mobilier  ^q^^^^^J^^ 
Company  of  London  (Limited): — 

"1.  The  loan  to  be  for  six  months  from  the  day  of  the 
date  hereof  with  interest  thereon  at  10  per  cent,  per 
annum,  and  2/.  \0s.  per  cent,  commission  for  the  half 
year. 

"2.  Security.  1st,  the  deposit  by  the  Strand  Music 
Hall  Company  (Limited)  of  200  mortgage  bonds  of 
50Z.  each,  representing  10,000/.,  and  forming  part  of 
25,000/.  of  mortgage  bonds,  constituting  a  first  charge 
on  all  the  property  of  the  Strand  Music  Hall  Company 
(Limited)^  with  the  Credit  Mobilier  Company  of  London 
(Limited),  as  and  by  way  of  collateral  security.  (2.) 
The  two  joint  and  several  promissory  notes  of  2,500/. 
each,  making  together  the  sum  of  5,000/.,  bearing  even 
date  herewith  and  payable  six  months  after  date,  of  all 
the  parties  hereto  of  the  second  part.  And  in  the 
event  of  the  Strand  Music  Hall  Company  (Limited), 
or  the  said  parties  hereto  of  the  second  part,  or  either 
of  them,  failing  to  provide  for  the  said  two  promissory 
notes  at  maturity,  it  shall  be  lawful  for  the  Credit  Mo^ 
bilier  Company  of  London  (Limited)  forthwith  to  make 
sale  and  dispose  of  the  said  mortgage  bonds  in  such 
manner  and  at  such  prices  or  price  as  they  may  think  fit, 
and  out  of  the  proceeds  to  arise  therefrom  to  pay  them- 
selves the  said  principal  sum  of  5,000/.  together  with 
interest  thereon  at  the  rate  aforesaid  from  the  10th  day 
of  October  next  until  such  sale,  and  all  costs,  charges 
and  expenses  attending  the  same;  and  if  a  larger  sum 
shall  be  realized  by  such  sale  than  the  said  principal 
money,  interest  and  costs  as  aforesaid,  then  the  balance 
thereof  up  to  the  par  value  of  the  said  mortgage  bonds, 

if 
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1866.        if  the  same  shall  be  realized,  shall  be  immediately  paid 
P  to  the  Strand  Music  Hall  Company  {Limited),    And  if 

Strand  the  said  two  promissory  notes  shall  be  paid  at  maturity 
CoMPANT.  *^  aforesaid,  they  the  Credit  Mobilier  Company  of 
London  shall  and  will  immediately  deliver  up  to  the 
Strand  Music  Hall  Company  (Limited)  the  said  200 
mortgage  bonds,  and  every  clause  and  thing  herein  con- 
tained shall  be  void  and  of  none  effect,  except  nevertheless 
as  to  the  disposal  of  or  placing  in  the  meantime  of  the 
said  mortgage  bonds,  or  otherwise  in  pursuance  of  the 
other  clauses  thereof,  and  except  Nos.  6,  7  and  8. 

"3,  The  Strand  Music  Hall  Company  {Limited) 
did,  at  a  board  meeting  held  on  the  6th  day  of  April 
inst.,  pass  a  resolution  authorizing  the  said  loan.** 

**  5.  The  stipulations  of  the  agreement  entered  into 
by  the  Strand  Music  Hall  Company  {Limited)  with 
the  Most  Honorable  the  Marquis  of  Exeter ^  bearing  date 
the  5th  November^  1862,  have  been  and  will  be  per- 
formed, and  no  more  mortgage  bonds  than  those  repre- 
senting 25,000/.,  including  the  said  200  bonds  and  those 
already  issued,  shall  be  issued  without  the  consent  of  the 
Credit  Mobilier  Company  of  London  (Limited)^  or  at  all, 
until  the  said  sum  of  5,000/.  has  been  spent  on  the  build- 
ings now  in  course  of  erection  by  the  Strand  Music  Hall 
Company  {Limited),  or  applied  in  payment  of  any  sums 
or  sum  of  money  due  to  the  contractors  for  the  said 
buildings. 

"  6.  The  Credit  Mobilier  Company  of  London  {Limi- 
ted) are  to  have  the  option  of  placing  or  taking  at  par 
the  said  200  mortgage  bonds,  and  also  all  the  other  un- 
issued bonds  of  the  said  Strand  Music  Hall  Company 
{Limited),  at  a  commission  of  31.  10s.  per  cent,  on  all 
bonds  taken  or  placed  by  them. 

"  7.  That  if  200  bonds  representing  10,000/.  are  so 

taken 
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taken  or  placed  as  aforesaid,  the  board  of  the  Credit       1865. 
Mobiiier  Company  of  London  {Limited)  shall  be   at      ^*^^^^ 
liberty  to  act  as  auditors  of  the  Strand  Music  Hall      Strand 

Company  {Limited),  on  terms  to  be  agreed  on.  ^^Mpi^T*'"' 

"8.  The  Credit  Mobiiier  Company  of  London  {Limi- 
ted) shall  have  the  option  of  raising  the  money  re- 
quired by  the  Strand  Music  Hall  Company  {Limited) 
for  purchasing  the  freehold  of  the  property  held  by 
them  on  terms  as  to  commission  to  be  agreed  on/' 

The  promissory  notes  mentioned  in  this  agreement 
were  signed  by  all  the  directors  of  the  Music  Hall 
Company,  and  delivered  to  the  Credit  Mobiiier  Com-' 
pauy.  The  bonds  deposited  as  above  mentioned  with 
the  Credit  Mobiiier  Company  were  in  blank  as  to  the 
names  of  the  obligees. 

Before  the  month  of  October,  1864^  all  the  interest 
of  the  Credit  Mobiiier  Company  under  this  agreement 
had  been  transferred  to  the  European  and  American 
Finance  Corporation  {Limited)  ;  and  on  the  10th  of 
October,  1864,  on  the  occasion  of  the  renewal  of  the 
promissory  notes  for  5,000/.,  189  out  of  the  SOO  bonds 
deposited  with  the  Credit  Mobiiier  Company  (the  other 
eleven  having  been  sold)  were  handed  over  to  the 
European  and  American  Finance  Corporation,  and  a 
further  agreement  was  entered  into  with  them. 

This  agreement,  dated  the  10th  of  October,  1864,  was 
made  between  the  Strand  Music  Hall  Company  of  the 
first  part,  all  its  directors  of  the  second  part,  and  the 
European  and  American  Finance  Corporation  of  the 
third  part.  It  was  thereby  agreed  that  the  agreement 
of  the  7th  of  April,  1864,  should  be  confirmed  and 
renewed  between  the  parties  to  the  present  agreement. 

Then 
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1865.  Then  followed  a  series  of  numbered  clauses,  which,  with 
^'^^''^^  some  immaterial  variations,  were  a  verbatim  copy  of  the 
Strand       clauses  of  the  agreement  of  the  7th  of  April,  substi- 

Music  Hall   tutincr  the  name  of  the  Finance  Corporation  for  that  of 
Company. 

the  Credit  Mobilier  Company,  except  that  the  number 

of  bonds  mentioned  was   189  instead  of  ^0,  and  the 

promissory  notes  of  the  directors  for  2,500Z.  each  were 

made  payable  at  three  months  instead  of  six   months 

after  date,  although  the  first  clause  provided  for  a  loan 

for  six  months. 

On  the  same  day  the  directors  gave  the  Finance  Cor- 
poration  two  promissory  notes  for  2,500/.  each,  payable 
three  months  after  date,  in  renewal  of  the  former 
promissory  notes.  The  proceeds  of  the  eleven  bonds 
which  had  been  sold  were  on  the  following  day  handed 
over  to  the  Strand  Music  Hall  Company. 

In  December,  1864,  the  Strand  Music  Hall  Company 
applied  to  the  European  and  American  Finance  Corpo^ 
ration  for  a  renewal  of  the  5,000/.  loan,  and  for  a 
further  advance  of  2,700/.  The  following  entry,  dated 
the  15th  December,  1864,  neither  signed  by  the  chair- 
roan  nor  by  any  director,  was  found  in  the  minute  book 
of  the  company  : — 

"The  chairman  reported  that  he  had  negotiated  a 
further  loan  of  2,700/.  with  the  European  and  American 
Finance  Corporation  {Limited),  for  three  months,  on 
the  following  terms  : — The  European  and  American 
Finance  Corporation  to  renew  the  6,000/.  loan  due  on 
the  13th  proximo  from  this  date  for  three  months. 
Ordered,  that  the  same  be  agreed  to,  and  that  the 
common  seal  of  the  company  be  and  hereby  is  af&xed  to 
the  three  bills,  and  that  lOS  10/.  per  cent,  bonds  be  also 
got  ready  for  securing  the  same." 

On 


Music  Hall 

COMPAMY. 
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On  the  same  15th  of  December ^  two  letters  signed  1865. 

by  all  the  directors  of  the  Strand  Music  Hall  Company ^  ^b'^^^ 

were  written  and  sent  to  the  manager  of  the  Finance  Strand 
Corporation,  one  of  which  was  as  follows: — 

''  Referring  to  the  conversation  of  our  Mr.  Magnus 
with  you,  we  beg  to  request  that  your  company  will 
accept  a  renewal  of  our  two  promissory  notes  which  fall 
due  on  the  13th  of  January  next,  each  for  2,500/. 
We  propose  to  date  the  renewals^  13th  inst.  for  three 
months^  and  the  collateral  securities  and  agreement 
dated  10th  October,  1864,  under  the  existing  notes,  to 
be  held  and  continue  in  force  until  such  times  as  the 
renewals  are  paid." 

The  other  letter  was  as  follows : — 

"  We  beg  to  hand  you  fifty-four  bonds  numbered 
from  154  to  173,  390  to  423,  dated  11th  November, 
18t>4,  as  collateral  security  for  our  promissory  note  at 
three  months  for  2,700/.,  dated  14th  instant.  The  secu- 
rities to  be  held  on  same  terms  and  conditions  as  those 
under  agreement  dated  10th  October,  1864,  with  refe- 
rence to  the  two  previous  notes  of  2,500/.  each." 

The  bonds  thus  deposited  had  blanks  for  the  names 
of  the  obligees.  The  2,700/.  was  advanced  and  the 
promissory  note  given. 

The  Strand  Music  Hall  Company  being  now  in  course 
of  winding  up,  the  Finance  Corporation  claimed  to 
rank  as  secured  creditors  by  virtue  of  the  agreements. 
The  Official  Liquidator  insisted  that  both  the  bonds 
and  agreements  were  invalid,  and  that  the  Corporation 
could  only  rank  as  a  simple  contract  creditor. 

The  Master  of  the  Rolls  decided  that  the  agreement 

gave 
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1865.       gave  the  Finance  Corporation  a  charge  upon  all  the 

j^e  property  of  the  company  for  6,000/.,  but  held  that   no 

Strand       contract  for  a  mortgage  was  made  out  as  regarded  the 

CoMPANT.     2,700/.,  and  accordingly  an  order  was  made  declaring: — 

**  That  the   European  and  American  Finance  Corpora- 

tion  {Limited)  have  a  valid  charge  under  the  agreement 

dated  the  7th  day  of  April,  1864,  upon  all  the  property 

of  the  Strand  Music  Hall  Company  (Limited)  for  the 

principal  sum  of  5,000/.  with  interest  thereon  at  the  rate 

of  10/.  per  cent,  per  annum." 

Mr.  Baggallay  and  Mr.  Lawson  for  the  Official 
Liquidator. 

The  35th  and  the  78th  clauses  of  the  articles,  if  taken 
according  to  the  letter,  are  conflicting,  and  the  reason- 
able mode  of  reconciling  them  is  to  hold,  either  that 
the  78th  is  subordinate  to  the  35th,  and  is  intended  to 
apply  as  an  additional  safeguard  when  there  has  been 
already  a  resolution  by  an  extraordinary  special  general 
meeting  authorizing  borrowing,  or  that  the  words  '' gene- 
ral meeting"  in  the  78th  clause  refer  back  to  the  35th 
section,  and  mean  the  same  kind  of  general  meeting  as 
is  there  mentioned.  The  agreement,  moreover,  gives 
the  Financial  Corporation  power  to  sell  the  bonds  at 
such  prices  as  they  think  fit,  this  must  be  beyond  the 
powers  of  the  directors.  The  bonds,  having  blanks  for 
the  names  of  the  obligees,  are  void  at  law.  The  com- 
pany has  had  the  benefit,  it  is  true,  of  the  5,000/.  and 
the  2,700/.;  but  this  of  itself  only  creates  a  simple 
contract  debt.  "  General  meeting**  in  sect.  78  may 
fairly  be  construed  to  mean  a  special  general  meeting 
by  reference  to  the  prior  clause  ;  Re  London  and 
County  Assurance  Company  (a).  The  directors  can 
only  do  at  most  what  the  company  can  do ;    Articles, 

clause 

(a)  9  W,  R.  366,  V.  C.  K. 
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clause  71  ;  and  the  company  could  not  borrow  without        1865. 
a  special  meeting.     Assuming  the  power  to  borrow,  the  ^. 

directors  could  not  legally  give  a  charge  for  more  than  Strand 
the  sum  they  received ;  but  they  have  handed  over  bonds  courAKx!' 
for  double  the  amount.  The  borrowing  money  on  the 
collateral  security  of  the  bonds  was  not  authorized. 
Specific  performance  of  such  an  agreement  could  not 
have  been  enforced ;  Harnett  v.  Yielding  (a) ;  Peto  v. 
Brighton^  Uckjield  and  Tunbridge  Wells  Railway  Com- 
pany (6).  The  Financial  Company  did  not  agree  for  a 
security  on  the  property  of  the  company,  but  on  the 
bonds  of  the  company  ;  they  have'got  the  bonds,  and  if 
they  are  worthless,  the  Financial  Company^  having  got 
the  security  it  bargained  for,  must  take  the  consequences 
of  its  turning  out  worthless.  As  to  the  2,700/.,  there  is 
no  entry  in  the  books  of  any  agreement  for  securing  it. 
Re  British  Provident  Life  and  Fire  Assurance  Society, 
Ex  parte  Stanley  (c),  was  also  referred  to. 

Mr.  Jessel  and  Mr.  Romilly  for  the  Finance 
Corporation. 

The  directors  we  contend  had  power  to  do  what  they 
intended  and  agreed  to  do,  u  e.  to  give  a  charge  on  the 
property  of  the  company  for  these  borrowed  moneys,  and 
if  they  had  power  to  charge,  their  agreement  to  charge 
makes  a  charge  ;  Mitf.  Plead,  (d).  The  35th  and  7dth 
clauses  are  both  enabling  clauses,  and  do  not  necessarily 
conflict,  the  35th  may  have  been  intended  to  enable  the 
directors,  if  they  felt  doubt,  to  obtain  a  still  more  autho- 
ritative sanction  to  their  borrowing.  It  is  a  question, 
however,  whether  the  35th  clause  afpplies  to  anything 
but  increase  of  capital.    As  regards  the  2,700/.,  the 

letter 

(fl)  2  Seh.  4r  L^.  549.  (c)  12  W.  E.  894,  L.  /. 

(6)  1  Hem.  4  AJ.  468.  (c/)  3rd  ed.  93;  4M  ed.  116. 
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letter  of  the  15th   December  binds  the  company^  and 

the  entry  in  the  minute  book,  though  not  signed,  is  also 

Strand        binding. 
Music  Hall 

CoMPAMT.         ^j.^  Lawson  in  reply. 

Judgment  reserved. 


Aug.  3.  The  Lord  Justice  Turner,  after  stating  the  facts, 

proceeded  as  follows : — 

Under  these  circumstances  the  Master  of  the  Rolls 
has  held,  that  by  the  agreements,  independently  of  the 
bonds,  as  to  the  effect  of  which  I  understand  his  Honor 
to  have  given  no  opinion,  a  valid  charge  for  the  5,000/. 
and  interest  was  created  on  the  property  of  the  Strand 
Music  Hall  Company,  and  I  am  of  the  same  opinion. 
There  can  I  think  be  no  doubt  that  it  was  intended  by 
these  agreements  to  create  a  charge  upon  the  property 
of  the  company,  but  it  was  said  on  the  part  of  the  Official 
Liquidator  that  his  intention  was  not  well  carried  into 
effect.  I  apprehend,  however,  that  where  this  Court 
is  satisfied  that  it  was  intended  to  create  a  charge,  and 
that  the  parties  who  intended  to  create  it  had  the  power 
to  do  so,  it  will  give  effect  to  the  intention,  notwith- 
standing any  mistake  which  may  have  occurred  in  the 
attempt  to  effect  it.  The  case  in  this  respect  is,  I  think, 
governed  by  the  passage  cited  from  Lord  RedesdaUs 
Treatise,  and  by  the  cases  to  which  he  refers,  cases  which, 
as  I  conceive,  rest  on  the  analogous  principle,  universally 
prevailing  in  this  Court,  that  what  is  agreed  to  be  done 
is  to  be  considered,  as  done. 


The  question  therefore  as  to  this  part  of  the  case  is  in 
my  opinion  reduced  to  this :  Whether  the  directors  had 
or  liad  not  power  to  enter  into  these  agreements,  and  I 
am  of  opinion  that  they  had.     It  was  argued  for  the 

official 
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official  manager  that  the  directors  of  this  company  had  1865. 
no  power  to  borrow  money  beyond  the  10,000/.  men-  ^-^^/^^ 
tioned  in  the  78th  clause  of  the  articles  except  upon  a  Strand 
resolution  of  a  special  extraordinary  meeting,  and  the  Music  Hall 
35th  clause  of  the  articles  was  relied  on  in  support  of 
the  argument;  but  this  argument,  in  terms,  contradicts  the 
78th  clause,  which  expressly  empowers  the  directors  to 
borrow  beyond  the  10,000/.  if  authorized  to  do  so  by  a 
general  meeting,  and  a  general  meeting  is  by  the  3rd 
article  defined  to  be  an  ordinary  general  meeting.  It 
was  then  said  however  on  the  part  of  the  Official  Liqui- 
dator, that  the  78lh  clause  ought  to  be  construed  as 
subordinate  to  the  35th  clause,  and  to  have  been  in- 
tended to  take  effect  only  when  there  should  have  been 
a  resolution  to  borrow  under  that  clause ;  but  there  can 
I  think  be  no  doubt  that  the  78th  clause  gives  a  power 
to  borrow  to  the  extent  of  10,000/.  independently  of  the 
35th  clause;  and  the  78th  clause  being  thus  in  part  inde- 
pendent of  the  35th  clause,  I  think  the  reasonable  con- 
struction is,  that  it  was  meant  to  be  wholly  independent 
of  it.  The  probable  meaning  of  these  clauses  (for  in 
articles  so  inaccurately  worded  as  these  are  it  is  scarcely 
possible  to  arrive  at  any  certainty)  seems  to  me  to  be 
that  the  35th  clause  was  meant  to  be  subordinate  to  the  , 
78th,  and  to  apply  when  the  directors,  although  em- 
powered to  borrow  under  the  78th  clause,  might  not 
think  it  right  to  do  so  without  the  sanction  of  an  ex- 
traordinary special  general  meeting.  Other  objections 
were  raised  on  the  part  of  the  Official  Liquidator  to  the 
agreements  in  question — that  it  was  not  competent  to 
the  directors  to  charge  the  property  of  the  company 
beyond  the  amount  which  they  received  on  the  com- 
pany's behalf,  and  that  they  were  not  warranted  in 
giving  power  to  the  lenders  of  the  money  to  sell  the 
bonds  on  any  terms  which  they  might  think  fit ;  but  I 

think 
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1865.        think  it  is  a  sufficient  answer  to  these  arguments,  and  to 
^^^^^"^      *^J1  the  other  objections  which  were  made  on  the  part  of 
Strand      the  Official  Liquidator,  that  if  the  directors  had  at  all  the 
^MFA^t"    P^^^^   ^^   borrow  beyond  the  10,000/.,  they  had   the 
power  to  do  so  on  such  terms  as  they  might  deem  best 
The  view  which  the  Master  of  the  Rolls  has  taken  of 
this  part  of  the  case  seems  to  me  to  be  strongly  con- 
firmed by  the  extensive  powers  given  to  the  directors  in 
other  parts  of  the  articles,  which  are  clearly  independent 
of  the  35th  clause. 

I  agree  therefore  in  the  Master  of  the  Rolls*  opinion 
as  to  the  5,000/.,  but  speaking  with  all  possible  respect, 
and  with  the  greater  diffidence  from  the  very  careful 
attention  which  his  Honor  has  evidently  given  to  this 
case,  I  difier  with  him  as  to  the  2,700/.  For  as  to  this 
loan  there  is  a  letter  of  the  15th  of  Decemle:^,  signed 
by  all  the  directors  of  the  Strand  Music  Hall  Com- 
pany : — [His  Lordship  here  read  the  second  letter  of  that 
date.] 

I  think  this  letter  is  sufiicient  to  show  that  the  loan 
of  this  sum  was  intended  to  stand  upon  the  same  footing 
«  as  the  loan  of  5,000/.,  and  was  therefore  a  charge  upon 
the  property  of  the  company. 

My  opinion,  therefore  is,  that  the  motion  of  the  Official 
Liquidator  ought  to  be  refused,  and  that  there  should  be 
an  order  upon  the  motion  of  the  European  and  American 
JFlnancial  Company  declaring  that  the  2,700/.  is  a  charge 
on  the  property  of  the  Strand  Music  Hall  Company, 
and  I  think  that  the  costs  of  both  motions  should  be 
paid  out  of  the  estate. 

The 
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The  Lord  Justice  Knight  Bruce.  >.^^^ 

Re 

Agreeing  with  the  Master  of  the  Rolls  and  my  learned  Strand 
Brother  as  to  the  larger  sum  in  dispute,  the  6,000/.,  I  ^c^^p^Y^"* 
have  felt  some  difficulty  as  to  the  smaller  sum,  the 
8,700/;  but  the  reasons  in  favour  of  the  conclusion  of 
my  learned  Brother  as  to  that  sum,  having  regard  espe- 
cially to  the  letter  to  which  he  has  just  referred,  seem  to 
me  to  preponderate.  I  accordingly  agree  with  him  as 
to  both  the  sums. 


Vol.  Ill— 1.  M 


D.J.S. 
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Juiff  8,9, 10, 
]2,  13. 
Jug,  3. 

Before  The 

Lords 
Justices. 

A  father  took 
his  two  sons 
into  partner- 
ship under 
articles  by 
which  it  was 
agreed  that 
the  business 


PILLING  V.  PILLING. 

rpHIS  was  an  appeal  by  the  Defendant  James  Pilling 
the  younger  from  an  order  of  the  Master  of  the 
Rolls  refusing  to  vary  his  chief  clerk*s  certificate  and 
ordering  the  sum  of  21,019/.  to  be  paid  into  Court  by  the 
Defendant  James  Pilling  the  younger. 

The  VWm\\S  James  Pilling y  for  some  years  previous 

SouuTe^Mr-  ^^  ^^®  y^*"^  ^^^'  carried  on  the  business  of  a  cotton- 
ried  on  with     spinner  and  manufacturer  at  Rochdale.      In  the  year 

the  father's 
capital,  which 
should  remain 

his;  that  yearly  stocktakings  should  be  made;  that  the  partners  should  share 
profit  and  loss  equally  in  thirds;  tliat  each  of  the  sons,  besides  his  own  share 
of  the  profits,  should  have  150/.  a  year  out  of  the  father's  share;  that  repairs 
and  other  outgoings  in  respect  of  the  business  premises  should  be  paid  out  of  pro- 
fits ;  that  before  division  of  profits  the  father  should  have  interest  at  4/.  per  cent,  on 
his  capita],  and  that  in  estimating  profits  a  certain  discount  should  be  taken  ofi^  the 
mills  and  machinery.  The  partnership  lasted  ten  years,  during  the  whole  of  which 
time  in  the  yearly  stocktakings  the  mills  and  machinery  were  valued  as  they  stood, 
without  any  discount  as  provided  in  the  articles,  and  without  distinguishing  the  increase 
of  value  arising  from  additions  and  improvements,  and  the  expenses  of  additions  and 
improvements  were  charged  against  the  partnership;  the  150/.  a  year  to  each  sen  was 
charged  against  the  business,  not  against  the  father's  share  of  profits ;  each  partner 
was  credited  with  interest  on  the  capital  standing  to  his  credit  at  the  beginning  of  the 
year,  and  the  profit  was  then  divided  in  thirds  and  the  shares  carried  to  the  credit 
of  the  partners  respectively. 

HtU^  that  this  mode  of  keeping  the  accounts  and  the  division  of  profits  according 
to  it  evidenced  a  new  agreement  between  the  parties,  and  that  the  account  must  be 
taken  on  that  footing,  and  not  on  the  footing  of  the  articles;  and  that  whether  the 
mills  and  machinery  were,  according  to  the  articles,  the  property  of  the  father  or  of 
the  partnership,  they  must  be  treated  as,  being  under  this  agreement,  the  property  of 
the  partnership. 

Tne  bill  made  no  reference  to  the  accounts  having  been  kept  in  a  mode  inconsistent 
with  tlie  articles,  and  the  decree  directed  an  account  of  all  dealings  between  the 
parties  **as  partners  under  the  articles  dated  30th  Dec.  1850."  Eeld^  that  this  was 
not  a  direction  to  take  the  accounts  according  to  the  articles,  and  that  they  ought  to 
be  taken  according  to  the  books. 

The  partners  being  entitled  by  agreement  to  interest  on  their  capitals,  held^  that  sach 
interest  must  nm  till  the  principal  was  paid,  although  the  parUiership  had  been  dis- 
solved for  several  years. 
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1850  he  took  his  two  sons,  the  Defendant  ./ame^  Pilling  1865. 

the  younger  and  the  Defendant  John  Pilling y  into  part-  JT^^*^^ 
nership  with  him  in  this  business,  and  articles  of  part-  v, 

nership  were  entered  into  between  them  which  bore  date  *^'^^»«*o« 
the  30th  December y  1860|  and  were,  so  far  as  they  are 
material  to  be  stated,  as  follows : — 

(1.)  This  clause  provided  that  the  term  was  to  be 
from  1st  January,  1850,  to  31st  December ,  1854. 

(3.)  That  the  business  of  the  co-partnership  should 
be  carried  on  at  &c.  «...  and  elsewhere,  as  the  partners 
might  from  time  to  time  agree,  and  with  the  capital  of 
the  PlaintiflT  engaged  therein,  and  that  his  capital  should 
remain  and  be  his  separate  property. 

(4.)  That  the  capital  of  the  Plaintiff  in  the  said  con- 
cern on  the  1st  of  January ,  1850,  consisted  of  the 
buildings,  machinery,  cash,  stock  and  other  particulars 
therein,  and  amounting  together  in  value  to  the  total  sum 
of  57,643/.,  and  that  the  Plaintiff  might  with  the  consent 
of  the  other  partners  bring  any  further  capital  into  the 
concern. 

(5.)  This  clause  provided  that  the  partners  should  be 
entitled  to  the  profits  and  liable  to  losses  in  thirds. 

(6.)  That  all  rents,  taxes  and  outgoings  in  respect  of 
the  premises  where  the  business  should  be  carried  on, 
and  all  costs  of  insurance  and  of  repairs,  and  all  dis- 
bursements and  expenses  in  the  course  of  the  co- 
partnership business,  and  all  interest  of  capital,  should 
be  paid  and  borne  out  of  the  profits  of  the  said  business, 
and  if  the  same  should  be  insufficient  then  by  the 
partners  in  the  like  proportions  as  they  were  to  share 
profit  and  loss. 

(8.)  This  clause  provided  that  each  of  the  sons 
should,  in  addition  to  his  share  of  profits,  have  out  of 
the  fetter's  share  of  profits  150/.  a-year  for  his  trouble, 

M  2  the 
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1865*       the  father  not  being  required  to  devote  himself  ezclu- 
^"^^^^^       sively  to  the  business  of  the  co-partnership. 

PlLLIIIO  1  r 

V,  (16.)  That  on  the  31st  of  December  in  every  year 

liLLiNo.  during  the  continuance  of  the  partnership  the  credits 
and  property  thereof  should  be  fairly  valued,  and  the 
books  of  the  partnership  balanced,  and  an  exact  balance- 
slieet  should  be  made  up  of  the  capital,  stock,  credits, 
property  and  liabilities  of  the  said  co-partnership,  and 
of  the  profits  or  loss  of  the  co-partnership  in  the  year 
then  ended,  and  of  the  shares  of  the  respective  partners 
in  the  concern,  and  at  each  stock-taking  a  discount 
should  be  taken  off  the  amount  of  certain  of  the  capital 
which  the  Plaintiff  had  in  the  concern  at  the  commence- 
ment of  the  same  year,  namely,  5/.  per  cent,  discount 
off  the  value  of  buildings,  and  6/.  per  cent,  discount  off 
the  value  of  engines,  shafting,  gearing  and  machinery, 
and  that  the  reduced  amount  should  for  the  purposes  of 
profit  and  loss  be  treated  as  the  value  of  the  same  re- 
spectively at  the  time  of  the  stock-taking,  and  that  the 
said  general  account  and  valuation  should  from  time  to 
time  be  written  in  three  books  and  be  signed  in  each  of 
the  said  books  by  all  the  aaid  partners  within  one 
month  after  the  time  appointed  for  the  taking  thereof 
respectively,  and  after  the  signing  each  of  the  partners 
should  take  one  of  the  books  into  his  custody,  and 
should  be  concluded  by  every  such  account,  unless  some 
manifest  error  should  be  found  therein  and  signified  by 
one  of  such  partners  to  the  others  of  them  within  one 
year  from  the  date  of  such  account,  in  which  case,  but 
not  othen»*ise,  such  error  should  be  rectified.  And  on 
the  making  up  of  ever}*  such  yearly  account,  interest  at 
the  rate  of  4J.  per  cent  per  annum  on  the  floating 
capital  of  the  Plaintiff  in  the  concern,  and  on  the  value 
for  the  time  being,  ascertained  as  aforesaid,  of  his 
capital,  consisting  of  buildings,  engines,  shaftings, 
gearing  and  machinery  therein^  should  be  first  deducted 

and 
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and  paid  to  hiniy  and  the  clear  profits  of  the  trade  after        1865. 
all  deductions  should  then  be  divided  among  the  part- 
ners in  the  proportions  thereinbefore  mentioned. 

The  partners  carried  on  the  business  upon  the  footing 
of  the  articles  during  the  term  limited  by  them,  and  they 
continued  to  carry  on  the  business  on  the  same  footing 
after  the  expiration  of  the  term.  In  the  year  1857,  they 
established  a  commission  business  at  Manchester,  which 
was  conducted  and  managed  by  the  Defendant  James 
Pilling  the  younger.  On  the  18th  November,  1861, 
the  partnership  was  dissolved  by  a  notice  given  to 
James  Pilling  the  younger  by  the  two  other  partners. 

During  the  continuance  of  the  partnership,  accounts 
were  annually  taken  and  valuations  annually  made  of  the 
property,  stock  and  efiects,  debts  and  credits  of  the 
partnership,  and  the  year's  profit  or  loss  of  the  business 
thereby  ascertained,  but  no  accounts  were  signed  as  pro- 
vided by  the  articles.  In  the  valuations  thus  annually 
made,  the  mills  and  machinery  were  valued  as  they 
stood  at  the  time,  without  the  additions,  improvements 
and  alterations  which  had  from  time  to  time  been  made 
being  in  any  manner  distinguished.  These  additions, 
improvements  and  alterations  were  treated  as  partnership 
expences  in  the  books,  and  no  such  discount  as  men- 
tioned in  the  articles  was  allowed.  The  profit  or  loss 
of  the  business  being  thus  ascertained,  each  partner 
was  annually  credited  or  debited  with  his  share  of  the 
profit  or  loss  in  his  private  account  with  the  partnership. 
These  private  accounts  were  made  up  thus: — Each 
partner  was  credited  in  his  account  with  his  capital  in 
the  business  as  it  stood  at  the  commencement  of  the 
preceding  year  with  interest  upon  the  capital  at  4/.  per 
cent,  per  annum,  and  with  his  share  of  the  profits  of  the 
year^  and  debited  with  the  moneys  which  he  had  drawn 

out 
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1865,       out  during  the  year,  and  the  balance  was  carried  forward 
n  to  the  next  year's  account,  and  this  course  was  continued 

Pilling  ■'  ' 

V,  up  to  the  termination  of  the  partnership.     The  two  sums 

of  150/.  per  annum,  by  the  articles  agreed  to  be  paid  to 
the  two  sons,  were  in  the  books  of  the  partnership 
charged  against  the  business  and  not,  as  provided  by  the 
articles,  against  the  father's  share  of  the  profits. 

Immediately  upon  the  partnership  being  dissolved  thii 
bill  in  this  cause,  which  did  not  make  any  special  re- 
ference to  the  mode  in  which  the  accounts  had  been 
kept,  was  filed  for  the  accounts  of  the  partnership  and 
for  the  appointment  of  a  receiver ;  and  by  the  decree 
made  upon  the  hearing  of  the  cause,  bearing  date  the 
3rd  December,  1861,  it  was  declared  that  the  partnership 
ought  to  stand  dissolved  as  from  the  18th  of  November^ 
and  it  was  ordered  that  the  accounts  and  inquiries 
therein  mentioned  should  be  taken  and  made,  viz.: — 

1.  ''An  account  of  all  dealings  and  transactions  be- 
tween the  Plaintifi*  James  Pilling  the  elder  and  the 
Defendants  James  Pilling  the  younger  and  John  Pilling 
as  co-partners  in  the  business  or  trade  of  cotton- 
spinners  and  manufacturers  at  Rochdale,  in  the  county 
of  Lancaster,  under  the  style  or  firm  of  James  Pilling 
§f  Sons,  under  the  partnership  articles  dated  the  30th 
day  of  December,  1850,  in  the  pleadings  mentioned,  until 
the  31st  day  o{  December,  1854,  the  time  limited  by  the 
said  articles,  and  also  since  the  said  31st  day  of  De- 
cember,  1854." 

An  account  of  the  commission  business  was  also  di« 
rected,  and  an  order  was  made  for  a  receiver  and 
manager,  and  for  a  sale  of  the  partnership  property. 

On  proceeding  to  take  the  accounts  under  the  decree 
the  Plaintiff,  in  the  first  instance,  claimed .  to  have  the 

accounts 
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accounts  taken  upon  the  footing  of  the  mills  and  1865. 
machinery  having  continued  and  still  continuing  to 
be  his  sole  property,  which  of  necessity  would  have  _  »• 
involved  an  account  of  the  additions,  improvements  and 
alterations;  but  after  a  good  deal  of  time  had  been 
occupied^  and  much  evidence  adduced  with  reference  to 
the  accounts  being  proceeded  with  upon  this  footing,  the 
matter  was  brought  before  the  Master  of  the  Rolls  per- 
sonally, and  his  Honor  directed  that  the  accounts  should 
be  taken  according  to  the  books  without  reference  to  the 
articles,  and  the  accounts  were  so  taken  accordingly. 
Pending  the  taking  of  these  accounts,  the  mills  and 
machinery  were  sold  in  the  cause,  and  the  Defendant 
James  Pilling  the  younger  became  the  purchaser  of 
them  for  the  sum  of  about  64,000/.,  payable  by  instal- 
ments, none  of  which  had  been  paid  when  the  order 
under  appeal  was  made. 

By  the  Chief  Clerk's  certificate  dated  the  9th  January ^ 
1865,  and  proceeding  of  course  upon  the  directions 
given  by  the  Master  of  the  Rolls  as  above  stated,  the 
Chief  Clerk  treated  the  mills  and  machinery  which  the 
Plaintiff  brought  into  the  partnership  at  its  commence- 
ment, and  all  the  substitutions  for  and  additions  to  and 
improvements  in  the  same,  as  the  property  of  the  part- 
nership. He  made  no  deduction  in  respect  of  depre- 
ciation of  the  mills  and  machinery.  He  charged  the 
partnership  business  with  the  yearly  allowances  of  150Z. 
to  each  of  the  Defendants,  and  he  credited  each  of  the 
partners  with  interest  upon  his  capital  subsequent  to  the 
dissolution  of  the  partnership.  In  the  result,  he  found 
a  balance  of  ^1,069/.  to  be  due  from  the  Defendant 
James  Pilling  the  younger  on  the  partnership  accounts. 

Upon  the  making  of  this  certificate  the  Defendant 
James  Pilling  the  younger  took  out  a  summons  to  vary 

it 
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1865.       out  during  the  year,  and  the  balance  was  carried  forward 
p  to  the  next  year's  account^and  this  course  was  continued 

V.  up  to  the  termination  of  the  partnership.     The  two  sums 

of  150/.  per  annum^  by  the  articles  agreed  to  be  paid  to 
the  two  sons,  were  in  the  books  of  the  partnership 
charged  against  the  business  and  not,  as  provided  by  the 
articles,  against  the  father's  share  of  the  profits. 

Immediately  upon  the  partnership  being  dissolved  th# 
bill  in  this  cause,  which  did  not  make  any  special  re- 
ference to  the  mode  in  which  the  accounts  had  been 
kept,  was  filed  for  the  accounts  of  the  partnership  and 
for  the  appointment  of  a  receiver ;  and  by  the  decree 
made  upon  the  hearing  of  the  cause,  bearing  date  the 
3rd  December,  1861,  it  was  declared  that  the  partnership 
ought  to  stand  dissolved  as  from  the  18th  of  November, 
and  it  was  ordered  that  the  accounts  and  inquiries 
therein  mentioned  should  be  taken  and  made,  viz.: — 

1.  ''An  account  of  all  dealings  and  transactions  be- 
tween the  Plaintiff  James  Pilling  the  elder  and  the 
Defendants  James  Pilling  the  younger  and  John  Pilling 
as  co-partners  in  the  business  or  trade  of  cotton- 
spinners  and  manufacturers  at  Rochdale,  in  the  county 
of  Lancaster,  under  the  style  or  firm  of  James  Pilling 
^  Sons,  under  the  partnership  articles  dated  the  30th 
day  of  December,  1850,  in  the  pleadings  mentioned,  until 
the  31st  day  oi  December,  1854,  the  time  limited  by  the 
said  articles,  and  also  since  the  said  31st  day  of  J9e- 
cember,  1854." 

An  account  of  the  commission  business  was  also  di- 
rected, and  an  order  was  made  for  a  receiver  and 
manager,  and  for  a  sale  of  the  partnership  property. 

On  proceeding  to  take  the  accounts  under  the  decree 
the  Plaintiff,  in  the  first  instance,  claimed .  to  have  the 

accounts 


Filling 


Filling. 
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accounts  taken  upon  the  footing  of  the  mills  and  1865. 
machinery  having  continued  and  still  continuing  to 
be  his  sole  property,  which  of  necessity  would  have  _  »• 
involved  an  account  of  the  additions,  improvements  and 
alterations;  but  after  a  good  deal  of  time  had  been 
occupied^  and  much  evidence  adduced  with  reference  to 
the  accounts  being  proceeded  with  upon  this  footing,  the 
matter  was  brought  before  the  Master  of  the  Rolls  per- 
sonally, and  his  Honor  directed  that  the  accounts  should 
be  taken  according  to  the  books  without  reference  to  the 
articles,  and  the  accounts  were  so  taken  accordingly. 
Pending  the  taking  of  these  accounts,  the  mills  and 
machinery  were  sold  in  the  cause,  and  the  Defendant 
James  Pilling  the  younger  became  the  purchaser  of 
them  for  the  sum  of  about  64,000/.,  payable  by  instal- 
ments, none  of  which  had  beea  paid  when  the  order 
under  appeal  was  made. 

By  the  Chief  Clerk's  certificate  dated  the  9th  January^ 
1865,  and  proceeding  of  course  upon  the  directions 
given  by  the  Master  of  the  Rolls  as  above  stated,  the 
Chief  Clerk  treated  the  mills  and  machinery  which  the 
Plaintiff  brought  into  the  partnership  at  its  commence- 
ment, and  all  the  substitutions  for  and  additions  to  and 
improvements  in  the  same,  as  the  property  of  the  part- 
nership. He  made  no  deduction  in  respect  of  depre- 
ciation of  the  mills  and  machinery.  He  charged  the 
partnership  business  with  the  yearly  allowances  of  150Z. 
to  each  of  the  Defendants,  and  he  credited  each  of  the 
partners  with  interest  upon  his  capital  subsequent  to  the 
dissolution  of  the  partnership.  In  the  result,  he  found 
a  balance  of  ^1,069/.  to  be  due  from  the  Defendant 
James  PUling  the  younger  on  the  plartnership  accounts. 

Upon  the  making  of  this  certificate  the  Defendant 
James  Pilling  the  younger  took  out  a  summons  to  vary 

it 
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1865.  it  upon  the  grounds  (amongst  others  which  were  not  on 

^^'^^^  the  appeal  insisted  upon)  that  the  mills  and  machinery 

V,  and  the  substitutions,  additions  and  improvements,  ought 

PiLLiMo.  ^  jj^^g  jjggjj  treated  as  the  separate  property  of  the 

Plaintiff,  and  that  the  Plaintiff  ought  to  have  been 
charged  with  the  cost  price  of  the  substitutions,  additions 
and  improvements  ;  that  the  Plaintiff  ought  not  to  have 
been  allowed  4/.  per  cent,  per  annum  for  interest  upon 
capital,  without  taking  into  account  the  deduction  \n 
respect  of  depreciation  provided  for  by  the  16th  article 
of  the  articles  of  partnership ;  that  the  yearly  allowance 
of  150Z.  to  each  of  the  Defendants  ought  to  have  been 
charged  to  the  account  of  the  Plaintiff's  share  of  the 
profits  of  the  business,  and  that  no  interest  on  the 
capitals  of  the  partners  ought  to  have  been  credited  sub- 
sequently to  the  dissolution  of  the  partnership. 

The  summons  thus  taken  out  by  the  Defendant  James 
Pilling  the  younger  was  adjourned  into  Court,  and 
came  on  to  be  heard  before  the  Master  of  the  Rolls 
with  the  cause  for  further  consideration  on  the  ^th 
February  J  1865,  when  his  Honor  refused  the  applica- 
tion to  vary  the  certificate,  and  ordered  the  Defendant 
James  Pilling  the  younger,  on  or  before  the  2^nd  of 
June,  to  pay  into  Court  21,019/.  (being  the  amount 
found  due,  after  deducting  50/.,  which  he  had  paid  since 
the  dissolution),  with  liberty  to  apply  as  soon  as  he  had 
paid  in  the  first  instalment  of  his  purchase-money. 

The  Defendant  James  Pilling  now  appealed  from  this 
order. 

The  Attorney- General  (Sir  R.  Palmer)^  Mr.  Selwyn 
and  Mr.  Eddis  for  the  Appellant. 

We  claim  the  benefit  of  the  contract  in  the  articles  of 
partnership.     If  any  of  the  parties  intended  to  make  the 

case 
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case  that  the  contract  had  aderwards  been  varied,  such  1865. 
case  should  ha?e  been  alleged  in  the  pleadings.  The 
form  of  decree  settles  the  question,  but  if  not,  we  say 
that  on  the  evidence  there  is  not  enough  to  show  that  a 
new  contract  ever  was  substituted  for  the  old  one.  None 
of  the  parties  allege  it,  and  the  accounts  which  proceed 
on  a  different  footing  never  were  signed  and  settled. 
The  mode  of  book-keeping  which  had  been  practised 
before  the  articles  were  signed  went  on  afterwards,  and 
no  change  of  purpose  can  be  inferred  from  such  con- 
tinuance. 

Sir  J7.  M.  Cairns^  Mr.  Hothouse  and  Mr.  H.  Hum- 
phreys for  the  Plaintiff. 

The  parties  put  a  construction  for  themselves  on  the 
articles,  be  it  right  or  wrong.  If  wrong,  their  adoption 
of  it  amounts  to  a  new  agreement,  they  have  acted  on  it 
for  ten  years,  and  none  of  them  can  now  recede  from  it. 
Whether  the  accounts  were  formally  signed  and  settled  or 
not  makes  no  difference,  as  they  have  been  acted  upon 
without  question  for  such  a  length  of  time,  and  the 
profits  divided  according  to  them ;  Jackson  v.  Sedg- 
wick  (a);  Coventry  v.  Barclay  (b).  The  decree  decides 
nothing  one  way  or  the  other.  It  is  not  the  practice  to 
define  by  the  decree  in  a  partnership  suit  how  the  accounts 
are  to  be  taken,  nor  does  this  decree  do  so,  it  does  not 
direct  the  accounts  to  be  taken  according  to  the  articles. 
Interest  ought  not  to  stop  till  the  principal  is  paid; 
Collyer^  Partnership  (c) ;  JEx  parte  Chippendale,  lie 
German  Mining  Company  (d ) ;  Ex  parte  Bignold,  lie 
Norwich  Yam  Company  {e)  ;  Hart  v.  Clarke  (f). 

Mr. 

(a)  1  Sw.  469.  (d)  4  De  G.  M.  ^  G.  19. 

(6)  33  Beav.  1 ;  S.  C,  on  ap-  (e)  22  Beav.  1 13. 

peal,  12  W.  R.  500.  (/)  6  De  G.,  Af.  ^  G.  232, 

(0   Page  231  (2nd  ed.)  254. 
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1865.  Mr.  Bacon  for  John  Pilling. 

PiLLINO 

w.  The  Attorney-General  in  reply. 


PiLLINO. 


There  is  no  principle  or  authority  for  allowing  interest 
for  a  period  following  the  dissolution. 

Judgment  reserved. 


Aug,  3.  The  Lord  Justice  Turner,  after  stating  the  facts, 

proceeded  as  follows : — 

The  principal  question  upon  this  appeal  seems  to  me 
to  be  whether  the  accounts  ought  to  be  taken  according 
to  the  books  or  according  to  the  articles,  for  if  the 
accounts  ought  to  be  taken  according  to  the  articles,  and 
not,  as  they  have  been,  according  to  the  books,  there  can, 
I  think,  be  no  doubt  that,  at  least  as  to  the  two  sums  of 
150/.  per  annum,  which  by  the  articles  are  expressly 
charged  upon  the  father's  share  of  the  profits,  the  certi- 
ficate cannot  be  maintained. 

It  was  first  contended  on  behalf  of  the  Appellant,  that 
the  decree  in  the  cause  concluded  this  question,  and  that 
the  accounts  could  not  consistently  with  it  be  taken  other- 
wise than  according  to  the  articles,  but  I  am  not  of  that 
opinion.  I  think  that  the  decree  has  no  reference  what- 
ever to  the  mode  in  which  the  accounts  are  to  be  taken, 
and  that  it  means  no  more  than  that  the  accounts  are  to 
be  taken  of  all  dealings  and  transactions  between  the 
parties  as  co-partners  under  the  articles.  It  certainly  is 
not  the  habit  of  the  Court,  when  it  directs  partnership 
accounts,  to  prescribe  the  mode  in  which  the  accounts  are 
to  be  taken.  Such  questions  properly  arise  upon  the 
accounts  being  taken,  and  it  would  be  attended  with  the 
greatest  possible  inconvenience  that  the  Court  should 

be 


CASES  IN  CHANCERY, 


171 


be  called  upon  to  decide  such  questions  at  the  hearing  of 
causes.  Much  stronger  language,  thereforCi  than  any 
which  is  to  be  found  in  this  decree,  would  be  required  to 
satisfy  me  that  the  mode  of  taking  these  accounts  was 
not  open  under  the  decree. 


1865. 


I  proceed,  therefore,  to  consider  what  was  the  proper 
mode  of  taking  the  accounts,  whether  to  take  them  ac- 
cording to  the  books,  or  to  take  them  according  to  the 
articles.  This^  is  a  question  which  in  my  opinion 
depends  upon  the  circumstances  of  the  case.  There 
is  no  doubt  that  whatever  may  be  the  terms  of  partner- 
ship articles,  the  partners  may  by  agreement,  or  by  con- 
duct evidencing  and  amounting  to  agreement,  vary  those 
terms,  and  the  question  in  all  cases  of  this  nature  roust 
be,  whether  they  have  done  so  or  not.  In  this  case  it 
will  be  convenient  to  consider  this  question,  with  refer- 
ence to  each  of  the  three  first  points,  which  are  raised 
by  the  Appellant's  summons  to  vary  the  certificate. 


I  propose,  therefore,  first  to  deal  with  the  Appellant's 
contention,  that  the  mills  and  machinery,  and  the  substi- 
tutions, additions  and  improvements,  ought  to  have  been 
treated,  not  as  belonging  to  the  partnership,  but  as  be- 
longing to  the  Plaintiff.  I  do  so,  because,  although  this 
point  was  not  so  much  discussed  or  relied  upon  at  the 
bar  as  other  points  in  the  case,  the  observations 
arising  upon  it  tend  very  much  to  elucidate  the  points 
which  were  more  fully  considered  and  discussed.  I  do 
not  enter  into  the  question  whether,  according  to  the 
articles,  this  property  would  properly  have  been  con- 
sidered as  belonging  to  the  Plaintiff  and  not  to  the 
partnership.  I  assume,  as  the  view  most  favourable  to 
the  Appellant's  contention  on  this  part  of  the  case,  that 
according  to  the  articles  it  would  properly  have  been 
considered  as  belonging  to  the  Plaintiff;  but  then  how 

has 
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18G5.  has  this  property  been  dealt  with  as  between  these 
parties  ?  According  to  the  provisions  of  the  partnership 
articles  the  partnership  was  to  be  liable  in  respect  of  this 
property  for  repairs  only.  There  are  not,  so  far  as  I  can 
find;  any  provisions  in  the  articles  as  to  substitutions, 
additions  or  improvements,  but  yet  we  find  that  during 
the  whole  continuance  of  this  partnership,  a  period  often 
years  and  upwards,  no  distinction  is  made  in  the  accounts 
between  the  repairs,  and  the  substitutions,  additions  and 
improvements,  but  the  repairs,  substitutions  and  improve- 
ments are  charged  in  the  aggregate  against  the  partner- 
ship and  not  against  the  Plaintiff,  and  are  so  charged  in 
accounts  which  are  made  the  foundation  for  ascertaining 
the  annual  profits  of  the  partnership,  and  on  which  those 
annual  profits  were  ascertained  and  divided  between  the 
partners.  I  confess  myself  quite  unable  to  reconcile 
this  course  of  proceeding  with  the  notion  that  this  pro- 
perty was  considered  by  any  of  these  parties  as  still  be- 
longing to  the  Plaintiff.  If  indeed  the  profits  had  not 
been  ascertained  and  divided  as  above  mentioned,  there 
might  have  been  some  possible  ground  for  contending 
that  whatever  was  done  as  to  this  property  during  the 
continuance  of  the  partnership  was  open  to  be  set  right 
at  the  determination  of  it :  but  who  can  believe  that  these 
parties  went  on  during  so  long  a  period  dividing  profits 
ascertained  and  settled  upon  the  footing  which  I  have 
mentioned  with  any  such  view  as  this  ?  The  Appellant, 
as  to  this  part  of  the  case,  relied  upon  the  provision  in 
the  articles,  that  the  Plaintiff's  capital  should  remain 
and  be  his  separate  property ;  but  even  giving  this  pro- 
vision the  full  weight  which  was  attached  to  it  on  the 
part  of  the  Appellant,  although  I  am  not  satisfied  that 
so  much  weight  is  really  due  to  it,  I  do  not  think  that 
this  provision  alters  the  case  in  favour  of  the  Appellant, 
for  the  question  here  is,  not  what  was  the  meaning  of  the 
articles,  but  whether  upon  the  facts  of  the  case  it  ought 
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not  to  be  considered  that  a  new  and  altered  agreement 
vas  come  to  between  the  parties. 

Then,  secondly  and  thirdly,  as  to  the  interest  of  41,  per 
cent,  per  annum  having  been  allowed  to  the  PlaintiflT, 
without  the  depreciation  being  taken  into  account,  and 
as  to  the  two  sums  of  150L  being  charged  against  the 
business.     I  again  assume  that,  according  to  the  articles, 
these  charges  were  eiToneous ;  but  what  has  been  already 
said  applies  even  more  strongly  to  these  items,  for  the 
question  upon  them  would  necessarily  arise  de  anno  in 
annum,  and  yet  the   profits  were   de   anno   in   annum 
divided,  without  any  deduction  being  claimed  in  respect 
of  the  first  of  the  items,  or  any  objection  being  made  as 
to  the  second  of  them.     The  Appellant  relied,  as  to  all 
the  points  to  which  I  have  adverted,  on  the  accounts  not 
having  been  settled  and  signed ;  but  the  question  here  is 
not  whether  there  were  signed  and  settled  accounts,  but 
whether  there  was  a  new  agreement.     For  the  reasons 
above  appearing,  I  am  satisfied  that  the  only  safe  conclu- 
sion is,  that  there  was  such  new  agreement,  and  that  the 
agreement  was,  that  the  property  should  be  dealt  with  as 
it  was  dealt  with  in  the  books,  and  not  as  it  was  dealt 
with  in  the  articles.     It  may  be  as  well  perhaps  to  add, 
that  unless  there  was  such  new  agreement,  I  do  not  see 
how  the  Appellant  became  entitled  to  the  interest  of  4fL 
per  cent,  per  annum  upon  his  capital,  which  has  been 
allowed  him  in  the  accounts,  for  I  do  not  find  any  pro- 
vision in  the  articles  for  such  an  allowance  to  him. 


178 


1865. 


There  remains  then  only  the  question  as  to  the  allow- 
ance of  the  interest  subsequently  to  the  dissolution,  and 
my  opinion  upon  this  point  is,  that  the  partners  having 
come  to  an  agreement  for  the  allowance  of  interest,  that 
agreement  was  properly  considered  to  continue  in  force 
until  payment  of  the  principal.     I  think,  therefore^  that 

the 
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1865. 


PiLLlSIO 
PiLLlMO. 


the  Appellant's  case  wholly  fails,  and  that  this  appeal 
ought  to  be  dismissed,  and  with  costs. 

The  Lord  Justice  Knight  Bruce. 


I  am  of  the  same  opinion. 
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Ex  parte  ARCHIBALD   COCKBURN,    HENRY       jgeg 

SMITHES  and  JOHN  BLACK.  Nov.u,lii8. 

In  the  Matter  of  JOHN  BENJAMIN  SMITH  and        ^^^l^' 
THOMAS  LAXTON,  Bankrupts.  M«r.  5. 

*^  Jpr.  13. 

^HIS  was  an  appeal  from  an  order  of  Mr.  Com-     Before  TAe 
missioner  Fane  annulling  a  joint  adjudication  of    ^ J/^;.  Lord 
bankruptcy  against  the   Respondents  John  Benjamin    Wciibuby. 
Smith  and   Thomas  Laxton,  on  the  ground  of  their  Jj"  "*und'er  the 
having  respectively  executed  deeds  of  composition  with  Bankruptcy 
their  respective  creditors.  fg  Jf  a'e'om- 

position  deed 
executed  by 

Messrs.  Smith  Sc  Laxton  had  carried  on  business  in  a  single 
partnership  as  wine  merchants,  and  during  the   sub-  dissoked^firm 
sistence  of  this  partnership,  viz. : — on  the  10th  of  No*  after  the  disso- 

,        lution,  objec- 
vemoer,  tio,j  ^yas  taken 

on  the  part  of 

creditors  of  the  firm,  on  the  ground  that  the  joint  creditors  were  insufficiently  represented 

in  the  computation  of  the  majority  of  assenting  creditors  required  by  the  statute.^  Held, 

that  the  objection  could  not  be  entertained  in  the  absence 'of  evidence  showing  the 

existence  of  joint  estate  at  the  date  of  the  execution  of  the  deed,  and  that  the  onus  lay 

upon  the  objectors  to  produce  such  evidence. 

An  assignment  of  a  debtor's  estate  and  effects  is  not  necessary  for  the  validity  of  a 
composition  deed  under  the  192nd  section  of  the  Bankruptcy  Act,  1861,  but  to  render 
»uch  a  deed  binding  on  non-assentients,  they  must  stand  under  the  deed  in  the  same 
situation  and  with  the  same  advantages  as  the  asseutients. 

A  composition  deed  purported  to  be  made  between  a  debtor  of  the  first  part,  certain 
creditors  whose  names  and  seals  with  the  amounts  of  their  debts  were  set  forth  in  a 
schedule  and  who  executed  the  deed  of  the  second  part,  and  all  other  (if  any)  the 
creditors  of  the  debtor  of  the  third  part.  It  recited  that  the  executing  creditors  had 
agreed  to  accept  a  composition  of  three  pence  in  the  pound  on  their  debts  and  to 
release  the  debtor.  It  witnessed,  that  in  consideration  of  the  composition  paid  to  the 
executing  creditors  and  of  the  covenant  thereinafter  mentioned,  the  executing  creditors 
released  the  debtor  from  the  debts  placed  opposite  to  their  names.  It  further  wit- 
nessed, that  the  debtor  covenanted  with  the  parties  of  the  second  and  third  parts  to 
pay  on  demand  to  all  his  creditors  the  above  composition  unless  it  should  have  been 
already  paid.  Held,  that  the  deed  placed  the  assentients  and  non-assentients  in  a  posi- 
tion of  undue  inequality,  aud  that  on  this  ground  the  deed  was  not  binding  on  the 
latter. 

Vol.  Ill— 2.  N  D.J.S. 
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1868. 

Ex  parte 

COCKBURN. 

In  re 

SMiTn 

and 

Laxton. 


vember,  1862,  they  had  become  jointly  indebted  on  their 
acceptance  at  six  months'  date  to  the  Appellants  Messrs. 
Cochbum  ^  Company  in  a  sum  of  195/.  3^. 

The  partnership  was  dissolved  in  November,  1862, 
and  on  the  acceptance  arriving  at  maturity  on  the  I3tb 
of  May,  1863,  it  was  dishonoured. 

On  the  19th  oi  May,  1863,  a  trader  debtor  summons 
was  served  on  behalf  of  the  Appellants  upon  the  Re- 
spondents, and  resulted  in  the  commission  of  acts  of 
bankruptcy  on  the  part  of  the  latter  on  the  24th  of 
June,  1863,  by  reason  of  their  failing  to  pay,  secure  or 
compound  for  the  amount  of  the  debt  which  had  been 
admitted  by  them  on  the  7th  of  the  same  month. 

In  the  interval  between  the  7th  and  the  24th  otJune 
(viz.  on  the  22nd)  the  Respondent  John  Benjamin  Smith 
executed  a  deed,  which  was  in  the  following  terms : — 

"  This  indenture  made  the  23rd  day  of  June,  1863, 
between  John  JSeiyamin  Smith,  of  &c.,  of  the  first  part, 
the  several  persons  whose  names  and  seals  are  hereunto 
subscribed  and  set  in  the  schedule  hereunder  written 
(being  severally  creditors  in  their  own  right  or  in  co- 
partnership of  the  said  John  Benjamin  Smith)  of  the 
second  part,  and  all  other  (if  any)  the  creditors  of 
the  said  John  Benjamin  Smith  of  the  third  part : 
Whereas  the  said  John  Benjamin  Smith  is  indebted  to 
the  said  several  persons  parties  hereto  of  the  second 
part  and  to  other  persons  in  divers  sums  of  money,  and 
being  unable  to  pay  his  said  debts  in  full,  has  proposed 
to  pay  unto  the  whole  of  his  creditors  a  composition  of 
three  pence  in  the  pound  on  the  amount  of  their  re- 
spective debts :  And  whereas  the  said  several  persons 
whose  names  and  seals  are  hereunto  subscribed  and  set 
have  agreed  to  accept  the  said  composition  and  to  release 
the  said  John  Benjamin  Smith  from  their  respective 
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debts,  and  from  all  other  sums  of  money  (if  any)  which 
are  now  due  and  owing  from  him  to  them  respectively 
or  to  them  and  their  respective  partners :  Now  this  in- 
denture witnesseth,  that  in  pursuance  of  the  said  agree- 
ment and  in  consideration  of  the  composition  of  three 
pence  in  the  one  pound  on  the  amount  of  their  respective 
debts  (as  mentioned  in  the  said  schedule)  in  hand  well 
and  truly  paid  by  the  said  John  Benjamin  Smith  to  the 
said  several  persons  parties  hereto  of  the  second  part 
respectively,  the  receipt  whereof  they  do  hereby  re- 
spectively admit  and  acknowledge  and  of  and  from  the 
pajriaent  thereof  do  and  each  of  them  doth  hereby  re- 
spectively acquit,  release  and  for  ever  discharge  the  said 
Jfohn  Benjamin  Smith,  his  heirs^  executors  and  adminid- 
tratorsy  and  also  in  consideration  of  the  covenant  here- 
inafter contained  by  or  on  the  part  of  the  said  John 
benjamin  Smith  they  the  said  parties   hereto  of  the 
aecond  part  for  themselves  severally  and  respectively* 
^nd  for  their  several  and  respective  executors  or  admi- 
nistrators, partners  and  assigns,  but  every  of  them  so  far 
only  as  concerns  his  own  Respective  acts  and  deeds  and 
the  respective  acts  and  deeds  of  his  own  respective  exe- 
outom,  administrators,  partners  and  assigns,  their  and 
every  of  their  executors  and  administrators,  and  not 
further  or  otherwise,  do  and  each  of  them  doth  hereby 
s^cquit,  release  and  for  ever  discharge  the  said  John 
JBenjamin  Smith,  his  heirs,  executors  and  administrators, 
^nd  bis  and  their  present  and  future  lands,  tenements, 
goods,  chattels  and  effects,  of  and  from  the  payment  of 
the  sums  of  money  set  opposite  their  respective  names  or 
the  names  of  their  respective  firms  in  the  said  schedule 
mid  of  and  from  all  other  sums  of  money  (if  any)  which 
at  the  time  of  the  sealing  and  delivery  of  these  presents 
(the  same  being  sealed  and  delivered  on  or  after  the 
date  of  these  presents)  by  the  said  parties  hereto  of 
the  second  part  is  or  are  due  or  owing  by  the  said 
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John  Benjamin  Smith  to  them  respectively,  or  to  them 
and  their  respective  partners,  and  of  and  from  all  and 
all  manner  of  actions,  suits,  cause  and  causes  of  actions^ 
debts,  accounts,  bonds,  covenants,  judgments,  execu- 
tions, claims  and  demands  whatsoever  both  at  law  and 
in  equity  which  they  the  said  parties  hereto  of  the  second 
part,  or  any  of  them,  their  or  any  of  their  heirs,  exe- 
cutors, administrators,  partners  or  assigns,  or  any  person 
or  persons  claiming  by,  from,  through,  under  or  in  trust 
for  them,  or  any  of  them,  now  have  or  hath  or  hereafter 
can,  shall  or  may  have,  claim  or  demand'  against  the  said 
John  Benjamin  Smith,  his  executors  or  administrators 
for  or  on  account  of  any  such  sum  or  sums  of  money  as 
aforesaid,  or  any  cause,  matter  or  thing  in  anywise  re- 
lating thereto :  And  the  said  John  Benjamin  Smith  for 
and  in  consideration  of  the  premises  doth  hereby  for 
himself,  his  heirs,  executors  and  administrators  covenant, 
promise  and  agree  with  and  to  the  said  several  parties 
hereto  of  the  second  and  third  parts  and  their  respective 
executors,  administrators  and  assigns,  that  he  the  said 
John  Benjamin  Smith,  his  executors  or  administrators 
shall  and  will  upon  demand  well  and  truly  pay  unto  all 
and  singular  the  existing  creditors  of  him  the  said  John 
Benjamin  Smith  (including  the  said  parties  hereto  of  the 
second  part,  unless  the  same  shall  have  been  paid  to 
them  on  the  day  of  the  date  of  these  presents),  or  their 
respective  executors,  administrators  or  assigns  a  compo- 
sition of  three  pence  in  the  one  pound  on  the  amount  of 
the  respective  debts  or  sums  of  money  now  due  and  owing 
by  him  (either  alone  or  jointly  with  any  other  person 
or  persons)  to  them  respectively.     In  witness,"  &c. 


On  the  23rd  of  June  the  Respondent  Thomas  Laxton 
also  had  executed  a  deed,  which  mutatis  mutandis  was 
identical  in  terms  with  that  executed  by  Smith.  The 
two  deeds  were  left  for  registration  on  the  30th  of  June, 
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and  the  certificate  of  registration  was  given  on  the  1st  of 
Juhfy  on  which  day  also  the  Appellants  issued  a  joint 
petition  in  bankruptcy  against  the  Respondents^  under 
which  they  were  adjudged  bankrupts. 

On  the  31st  of  August,  1863,  the  Commissioner,  upon 
the  application  of  the  Respondents,  and  upon  having 
the  composition  deeds  produced  to  him,  made  the  order 
under  appeal  annulling  the  adjudication. 

-  It  appeared  from  the  account  delivered  to  the  Chief 
Registrar,  in  obedience  to  the  General  Order  in  Bank- 
Tuptcy  of  22nd  Maij,  1862,  with  Smitlis  deed,  that  the 
aggregate  amount  of  his  liabilities  was  35,764/.  10^.  9d., 
three-fourths  of  which  sum  was  26,823/.  Ss.  O^d.  The 
number  of  creditors  was  forty-one,  of  whom  twenty-five 
i¥ere  stated  to  be  assenting  creditors,  with  an  amount  of 
4lebts  to  the  value  of  29,283/.  12^.  Id.;  but  among  these 
i¥ere  placed  the  names  of  Messrs.  Overend,  Gurney  ^ 
Company  for  20,000/.,  whose  names  were  also  placed  in 
the  schedule  to  the  deed  as  creditors  for  that  amount, 
lut  with  the  marginal  note  '^  subject  to  all  necessary 
consents." 

Smith,  in  his  affidavit  as  to  the  requisite  majority 
liaving  been  obtained,  deposed  that  the  deed  had  "  been 
executed  or  in  writing  assented  to  or  approved  of  by  a 
majority  in  number  representing  three-fourths  in  value 
of  the  creditors  of  me  the  said  John  Benjamin  Smith, 
^hose  debts  amount  to  10/.  and  upwards ;"  and  that  he 
"believed  that  the  amount  of  the  composition  to  be  distri- 
T>uted  under  the  deed  was  447/.  Is, 

In  Laxton's  case  the  facts  were  similar,  the  aggregate 
amount  of  liabilities  being  stated  as  27,196/.  Ss.  id., 
three-fourths  of  which  was  20,397/.  6s.  3d. ;  the  number 
of  creditors  eighteen  ;  ten  assenting  with  debts  equal  to 
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an  aggregate  in  value  of  22,9971.  4«.  Id.,  amongst  whom 
Messrs.  Overend,  Gurney  §f  Co.  were  reckoned  as  cre- 
ditors for  20,000/.|  for  which  sum  they  had  signed  the 
schedule  of  the  deed  with  the  same  reservation  as  in 
SmxtKs  case ;  and  the  affidavit  of  Laxton  being  couched 
in  the  same  language  as  that  of  Smith,  except  that  the 
amount  of  the  composition  to  be  divided  was  calculated 
to  be  338/.  14$. 


There  was  no  evidence  as  to  any  material  facts  other 
than  that  above  stated. 


Mr.  Druce  for  the  Appellants. 

These  deeds  have  not  received  such  a  majority  of 
assents  of  the  nature  contemplated  by  the  192nd  section 
of  the  Bankruptcy  Act,  1861|  when  properly  construedi  as 
to  bring  them  within  the  protection  of  that  section.  For 
the  adjudication  of  bankruptcy  against  the  Respondents 
being  joints  the  deeds  to  have  had  the  effect  attributed  to 
them  by  the  Commissioner  should  have  been  each  in 
writing  assented  to  or  approved  of  by  a  majority  in 
number  representing  three-fourths  in  value  of  the  joint 
creditors  of  the  Respondents.  It  is  true  that  the  partner- 
ship between  the  latter  had  been  dissolved.  Still  it  was 
not  competent  for  each  of  them  as  an  individual  after 
the  dissolution  of  that  partnership  to  bind  non-assenting 
joint  creditors  by  the  execution  of  deeds  carrying  into 
effect  arrangements  entered  into  with  the  separate  credi- 
tors of  either  Respondent  only.  The  principle  involved 
in  allowing  a  majority  of  creditors  to  bind  a  minority 
would  be  violated,  unless  the  majority  and  minority  each 
belonged  to  the  same  class  of  creditors.  Had  either  of 
the  Respondents  executed  a  trust  deed  on  one  day  and 
the  other  executed  a  trust  deed  on  the  following  day,  the 
joint  and  separate  estates  would  have  been  duly  ad- 
ministered.    Had  it  been  a  case  of  bankruptcy  the  two 
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petitions  would  have  been  consolidated  with  a  similar 
lesult.  But  in  cases  of  composition  the  case  is  other- 
wise. The  debtor  in  those  cases  is  freed  from  his 
liabilities  from  the  moment  when  the  deed  has  fulfilled 
the  statutory  requirements,  and  in  the  present  instances 
that  freedom  is  purchased,  so  far  as  it  is  obtained  from 
others  than  assenting  creditors,  in  consideration  of  a 
mere  personal  covenant.  It  is  perhaps  too  late  aAer  the 
dicta  in  Ec  parte  Rawlings{a)  and  Ex  parte  Qodden(b\ 
to  argue  against  the  validity  of  a  deed  of  composition  as  a 
deed  of  the  nature  contemplated  by  and  within  the  pro- 
tection of  the  statute ;  but,  assuming  that  validity,  greater 
vigilance  is  required  than  perhaps  would  be  required  in 
the  case  of  a  trust  deed  to  prevent  grievous  wrong  being 
done.  Otherwise  a  case  might  arise  of  this  nature : — 
a  firm  consisting  of  two  partners  might  be  under  liabilities, 
as  also  might  be  each  of  the  two  partners  composing  the 
firm.  Ttie  joint  assets  might  produce  nineteen  shillings 
and  six  pence  in  the  pound,  and  the  liabilities  of  the 
partners  and  the  firm  be  so  circumstanced  that  the 
separate  creditors  of  either  debtor  might  be  sufficient  to 
satisfy  the  statutory  requirements  as  to  majority.  Then, 
if  the  view  sanctioned  by  the  Commissioner  is  correct,  it 
would  be  quite  possible  for  the  separate  creditors  to 
appropriate,  as  in  the  present  case,  to  themselves  the 
bulk  of  the  joint  assets,  and  so  defeat  the  just  claims  of 
the  joint  creditors.  Or  a  case  might  arise  where  the 
parts  would  be  changed,  and  an  overwhelming  majority  of 
Joint  creditors  might  in  like  manner  defraud  the  separate 
creditors. 
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But,  irrespectively  of  the  consideration  of  results,  the 
language  of  the  act  when  properly  construed  is  sus- 
ceptible of  no  serious  doubt. 

The 
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The  act  is  in  terms  drawn  in  the  singular  number,  and 
is  therefore  to  a  certain  extent  elastic.  The  words  '^  his 
creditors"  in  ^he  192nd  section  mean,  I  submit,  when  the 
case  is  one  of  a  debtor  engaged  with  another  in  partner- 
ship, *'all  his  creditors."  The  words  "the  creditors  of 
such  debtor"  in  the  first  condition  specified  in  that 
section,  mean  when  applied  to  the  case  of  an  insolvent 
firm,  "the  joint  creditors."  The  seventh  condition  is 
inapplicable,  as  has  been  decided,  to  the  case  of  a  com- 
position deed.  The  words  "  in  case  any  petition  shall 
be  presented  for  an  adjudication  in  bankruptcy  against  a 
debtor  after  his  execution  of  such  deed  or  instrument  as 
is  heretofore  described"  in  the  199th  section,  upon  which 
the  Commissioner  proceeded  in  the  present  case,  when 
adapted  to  the  case  of  partners,  must  be  read  as  ''in 
case  any  petition  shall  be  presented  for  an  adjudication 
against  the  joint  debtors  after  the  execution  by  them  of 
a  deed  executed  or  in  writing  assented  to  or  approved  of 
by  a  majority  in  number  representing  three-fourths  in 
value  of  the  joint  creditors."  The  principle  of  the  case 
of  Ex  parte  Oodden{a),  where  the  question  arose  with 
reference  to  the  assents  of  secured  creditors,  is  not 
inapplicable  to  the  present. 


[The  Lord  Chancellor. 

I  expressed  an  opinion  in  JEx  parte  Morgan  (&),  that 
creditors  under  a  trust  deed  are  placed  in  eodem  statu 
with  creditors  under  a  bankruptcy,  and  that  as  the  latter 
cannot  prove  without  allowing  for  the  value  of  their 
securities,  the  former  are  subjected  to  the  same  obli- 
gation. Upon  this  principle  you  would  take  the  value 
of  such  debts  after  deducting  the  value  of  securities  in 
the  hands  of  creditors.] 

Mr. 
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Mr.  Druce.    Ex  parte  Morgan  was  the  case  of  a  trust 
deed  to  which  the  principle  of  a  valuation  of  securities 
may  have  a  proper  application,  but  it  can  have  none  to 
the  case  of  composition  deedsj  and  in  the  present  cases 
the  composition  of  three  pence  in  the  pound  is  offered  to 
creditors  secured  and  unsecured  alike.     In  Ex  parte 
Spyer  {a\  where  a  power  to  pay  creditors  under  10/.  in 
fall  was  held  to  be  incapable  of  being  exercised,  an 
opinion  was  intimated  that  had  there  been  a  trust  or 
an  absolute  direction  for  that  purpose  the  case  would 
have  been  different.     That  seems  to  point  to  the  validity 
of  such  a  deed  only  as  provides  for  a  .distribution  in 
accordance  with  the  bankrupt  law.     The  decision  in 
Ex  parte  Godden  was  intended  to  obviate  the  startling 
results  which   would   have   followed  from  a  contrary 
decision.     And  if  it  be  true  that  the  assent  of  all  the 
creditors  is  necessary,  there  roust  be  a  majority  of  each 
class  in  order  to  bind  the  creditors  of  that  class.     In 
the  present  case,  notwithstanding  that  the  onus  is  upon 
the  Respondents  of  making  out  these  facts,  they  have 
offered  no  further  proof  than  their  respective  affidavits 
—which  are  copied  servilely  from  the  common  form, 
instead  of  being  extended,  together  with  the  language 
of  the  statute,  to   the  circumstances  of  the  particular 
<mse — to  show  that  the  requisite  majority  of  joint  cre- 
ditors has  executed  or  in  writing  assented  to  or  ap* 
;2>roved  of  either  of  the  deeds.    The  language  of  the 
sifBdavits  is  insufficient  to  raise  even  prim^  facie  proof 
^o  that  fact. 
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So,  again,  the  certificates  of  registration  of  these  deeds 
^ing,  according  to  the  decisions  in  Ex  parte  Page  (b) 
muki  Ex  parte  Spyer,  nothing  more  than  prim&  facie 
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186S.       evidence  of  the  fulfilment  of  the  statutory  requisitions, 

^•^""^''"^^      it  might  be  argued,  although  I  do  not  press  the  point, 

CocKBURN.     ^^^^  there  is  notiiing  to  show  that  the  assents  of  Messrs. 

In  re         Overetidy  Ourney  ^  Co.  to  the  deeds  were  given  other- 

and"        ^  '^®  ^^^"  conditionally.     Those  creditors  actually  appear 

Laxton.      in  the  schedule  to  each  deed  as  creditors  for  the  same 

debt,  ^,000/.,  and    in    the    case   of  the  Respondent 

LaxtovLS  deed  even  the  Appellants  are  scheduled  in 

the  account  delivered  to  the  Chief  Registrar  for  their 

debt.     For  all  these  reasons  the  present  appeal  ought 

to  be  allowed. 

Mr.  Bacon  and  Mr.  Sargood,  for  the  Respondents, 
were  stopped  by  the  Court. 

The  Lord  Chancellor. 

Two  traders,  Messrs.  Smith  ^  Laxton,  were  wine 
merchants  in  partnership  together,  a  partnership  which 
lasted  till  November,  186^.  Upon  the  evidence  it  is  not 
clear  when  that  partnership  was  dissolved,  but  it  was  on 
some  day  after  the  bill  of  exchange  was  given  to  the  Ap- 
pellants, the  petitioning  creditors.  From  and  after  the 
date  of  the  dissolution,  of  course,  the  joint  property,  if 
there  was  any,  of  these  partners  might  have  been  divided 
and  distributed  between  them,  and  there  might  have 
been  a  total  annihilation  of  the  joint  property  of  the 
partnership. 

The  argument  on  behalf  of  the  Appellants  has  pro- 
ceedied  on  the  great  inconvenience  which  would  ensue 
if  the  provisions  of  the  statute  were  to  be  held  to  apply 
to  all  creditors,  joint  and  separate,  without  distinction ; 
and  it  is  argued  that  the  word  ''  creditors"  ought  to  be 
taken  as  indicating  the  several  classes  of  creditors,  and 

that 
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that  the  words  of  the  statute  ought  to  be  taken  distri-  1863. 

butively  as  to  the  majority  in  number  and  value  of  each  ^T^"^^^ 

class,  the  object  being  to  show,  that  unless  there  is  a  Cockburn. 

majority  of  each  class  assenting,  the  provisions  of  the  In  re 

statute  have  not  been  sufficiently  complied  with,  and  the  ^^^ 

result  being  represented  to  be,  that  by  a  skilful  union  Laxtox. 
on  the  part  of  the  separate  creditors,  the  joint  estate 
might  be  rendered  distributable  amongst  the  separate 
creditors. 


But,  on  the  other  hand,  if  there  be  no  joint  estate,  the 
assets  will  be  distributed  pari  passu  amongst  all  the 
creditors,  joint  and  separate.  In  that  case  the  joint 
creditors  are  not  distinguished  from  the  separate  credi- 
tors, and  have  the  right  of  proving  against  each  estate. 

I  am  obliged,  in  the  present  case,  to  assume  that  there 
is  no  joint  estate.     It  lies  at  the  very  root  of  this  ob- 
jection that  there  should  be  a  joint  estate.     Had  there 
1>een  any,  its  existence  would,  no  doubt,  have  been 
proved. 

On  the  assumption,  therefore,  that  there  is  no  joint 
estate,  the  joint  and  separate  creditors  are  not  distin- 
guishable in  any  respect,  and  prima  facie  evidence  is 
adduced  showing  the  existence,  in  the  present  case,  of 
the  assents  of  the  requisite  statutory  majorities  in  number 
and  value  of  the  creditors  to  these  deeds. 

So  £ir,  therefore,  as  the  objections  pressed  upon  me 
£0,  these  deeds  are  not  wanting  in  validity. 

It  was  competent  indeed  to  the  Appellants  to  show 
that  the  majorities  actually  obtained  were  in  fact  insuffi- 
cient, 
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cient,  because  the  evidence  adduced  before  the  Registrar 
was  prima  facie  only ;  but  this  they  have  not  done. 

The  learned  Commissioner  has,  in  my  judgment,  arrived 
at  a  correct  conclusion.  The  appeal  must  be  dismissed, 
and  with  costs. 


Nov,  12.  On  this  day  the  Lord  Chancellor  desired  that  the  case 

should  be  re-argued  with  reference  to  the  frame  of  the 
deeds,  and  as  to  their  being  as  favourable  to  absent  cre- 
ditors as  to  those  creditors  who  were  named,  and  espe- 
cially with  reference  to  the  question  whether  creditors 
who  were  not  named  in  and  did  not  execute  or  in  writing 
assent  to  or  approve  of  them  could  sue  upon  the  cove- 
nants  contained  in  them,  or  might  be  obliged  to  prove 
the  amounts  due  to  them  respectively  before  admission 
as  creditors  under  the  deeds. 


iYui\  18.  The  case  accordingly  now  came  on  to  be  redargued 

upon  these  points. 

Mr.  JDruce  for  the  Appellants. 

Neither  of  these  deeds  can  be  held  to  be  within  the 
protection  of  the  192nd  and  following  sections  of  the 
Bankruptcy  Act,  1861.  It  is  a  rule  of  law  well  settled 
by  decision  that  no  one  who  is  not  a  party  to  a  deed 
expressed  to  be  made  between  parties  can  sue  upon  it ; 
Gilby  v.  Copley  (a) ;  Metcalfe  v.  Ry croft  (b) ;  Berkeley 
V.  Hardy  (c).    This  rule  is  recognized  and  remedied — 

but 


(a)  3  LevinXf  138. 
{b)  6  3/.  4^  5.  75. 


(c)  5  B.  4  C.  355. 
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but  only  in  one  particular,  for  the  present  purpose  im- 
material— by  the  legislative  enactment  contained  in  the 
8  &  9  Vict.  c.  106,  s.  5.  No  creditor  therefore  of  these 
debtors  who  is  not  actually  a  party  to  these  deeds  of 
the  second  part, — that  is  to  say,  no  creditor,  whom  as 
a  non-assenting  creditor  it  is  sought  to  bind  by  these 
deeds  merely  by  the  terms  of  the  act  of  parliament — can 
sue  upon  them. 
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Even  assuming  that  there  would  be  on  no  other  ground 
any  objection  to  an  unnamed  creditor  suing  on  the  deed, 
the  very  want  of  the  name  leaves  a  patent  ambiguity,  to 
remove  which  parol  evidence  is  inadmissible. 

And  supposing  that  both  these  objections  could  be 
removed,  the  burthen  of  adducing  such  evidence  and  the 
^vant  of  an  estoppel,  in  the  case  of  unnamed  creditors, 
against  their  status  as  creditors  being  altogether  denied, 
'which  might  render  in  their  case  long  litigation  necessary 
to  establish  their  claim,  places  them  at  such  a  disadvantage 
and  creates  such  inequality  as  would  alone  be  enough  to 
invalidate  the  deeds. 

Even  assuming  the  Court  to  be  against  me  upon  these 
points,  the  deeds  are  bad,  inasmuch  as  their  benefits  are 
not  accorded  with  an  even  hand  to  the  creditors  who  are 
parties  to  them  of  the  second  part,  and  to  the  creditors 
who  do  not  assent  to  them.  The  former  receive  their 
composition  dividend  at  once  and  release  the  debtors. 
The  latter  are  remitted  to  the  shadowy  benefit  of  an 
insolvent's  covenant  to  pay  a  composition  dividend  at  the 
same  rate  at  a  future  day.  A  mere  covenant  to  pay  a 
composition  cannot,  I  submit,  in  any  case  be  a  composi- 
tion with  creditors  of  the  nature  contemplated  by  the 
Act.     Of  that  opinion  seems  to  have  been  the  Court  of 

Exchequer 
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Exchequer  in  Walter  v.  Adcock  (a)y  and  although  it  may 
now  be  too  late  to  argue  that  a  cession  of  all  a  com- 
pounding debtor's  property  is  requisite,  still  there  must 
be  actual  payment  or  some  substantial  security  in  order 
to  validate  a  proposed  composition  arrangement  as  one 
within  the  range  of  the  192nd  section  of  the  Act.  If 
less  will  sufficCi  a  fraudulent  debtor  with  assets  sufficient 
to  produce  ten  shillings  in  the  pound  might  enter  into 
an  arrangement  in  the  manner  pursued  in  the  deeds  now 
before  the  Court  for  payment  of  a  composition  dividend 
of  twelve  shillings  and  six  pence  in  the  pound.  His 
favoured  creditors  who  are  admitted  to  execute  the  deed 
might  receive  their  full  composition  dividend  at  that  rate 
upon  execution ;  the  result  being  that  for  the  payment  of 
non-executing  creditors,  whose  remedy  would  be  under 
a  covenant  for  payment  of  the  twelve  shillings  and  six 
pence  in  the  pound  at  a  future  day,  the  remaining  assets 
would  not  suffice. 


Moreover,  as  these  deeds  are  framed  the  debtors  will 
obtain  no  release  from  such  of  their  respective  creditors 
as  will  be  only  by  virtue  of  the  Act  bound  by  them. 
The  execution  of  the  respective  deeds  by  the  majority  of 
creditors  required  by  the  statute,  although  it  may  by 
virtue  of  the  Act  bind  a  non-assenting  minority,  will  not, 
as  appears  from  the  principle  deducible  from  JEx  parte 
Morgan  (&),  make  them  actually  executing  parties  of  the 
respective  deeds  of  the  second  part,  who  alone  by  their 
terms  are  releasing  parties.  The  recitals  show  that  it  is 
because  the  persons  made  parties  to  the  respective  deeds 
of  the  second  part  have  agreed  to  the  respective  arrange- 
ments that  they  are  so  made  parties.  Into  this  category 
the  Appellants,  who  are  not  among  such  parties,  have 
not  agreed  to  the  arrangement,  and  will  execute  no 

release, 

(fl)  7  H./^N.  541.  {(»)  1  De  G.,  J.  *  S.  260. 
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release,  cannot  by  construction  of  the  Act  be  said  to  be 

brought,  even  had  not  the  point  been  rendered  clear  by 

the  distribution  of  the  creditors  into  different  classes  in 

^e  deeds  themselves.     Again,  it  is  clear  that  under  the 

^Bankruptcy  Act,  s.  192,  no  deed  was  intended  to  be  in 

itself  a  final  bar  to  proceedings  on  the  part  of  non- 

sissenting  creditors  until  the  due  fulfilment  by  the  debtor 

of  all  obligations  imposed  upon  him  by  the  deed.     This 

.appears  from  the  reservation  of  process  given  by  the 

398th  section  agtdnst  a  debtor  who  seeks  to  depart  out 

^f  England. 
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If  there  had  been  a  trustee  appointed  by  the  deed  and. 
'^he  aggregate  amount  of  the  composition  dividend  had 
een  placed  in  his  hands  for  the  benefit  of  all  the  debtor's 
reditors,  that  might  have  had  the  effect  of  placing  all 
is  creditors  in  a  similar  position,  and  have  met  the 
uggestion  thrown  out  by  the  Lord  Chief  Baron  and 
r.  Baron  Martin  in  Walter  v.  Adcock,  that  some  pro- 
rty  must  be  dealt  with  in  the  arrangement. 


Mr.  Bacon  and  Mr.  Sargood  for  the  Respondents. 


The  objection  founded  on  the  common  law  authorities 
ited  on  the  other  side,  that  the  arrangement  being 
orked  out  through  the  medium  of  indentures,  the  credi- 
should  have  been  but  are  not  actually  named  as 
ies  to  the  deed,  is  an  objection  analogous  to  and 
qually  futile  with  a  demurrer  or  plea  to  a  declaration 
n  the  ground  of  the  Plaintiff  not  having  proved  his  own 
dentity.     It  is  sufficiently  answered  by  the  fact  of  the 
•ractical  impossibility  of  inserting  the  names  of  all  those 
^sreditors  who  do  not  execute  in  a  separate  schedule.— 
^The  Lord  Chancellor:  Does  not  the  word  compo- 
sition in  the  ideas  which  it  suggests  involve  knowledge 
on  the  part  of  the  debtor  of  all  his  creditors  and  of  the 

amount 
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amount  of  his  debts?] — Not  of  his  creditors,  for  he 
may  not  know  in  whose  hands  bills  of  exchange  or  pro- 
missory notes  may  be.  It  may  be  impossible  to  name 
every  creditor  in  the  deed,  and  the  Act  does  not  require 
as  a  condition  to  the  validity  of  a  deed  that  the  debtor 
should  know  or  remember  with  perfect  accuracy  and 
set  forth  the  name  and  debt  of  every  creditor.  As  to 
the  distinction  between  the  creditors  of  the  second  and 
third  parts,  which  is  made  an  objection,  it  is  one 
created  not  by  the  debtors  but  by  the  circumstances 
of  the  case.  Had  there  been  no  covenant  to  pay  such 
creditors  as  did  not  execute  the  deed,  the  Appellants 
might  have  had  just  cause  of  complaint ;  but  the  deed 
must  be  held  to  be  within  the  protection  of  the  19Snd 
section  of  the  Act,  unless  any  creditor  can  show  an 
unfair  or  unnecessary  inequality  created  amongst  the 
creditors  under  it,  which  is  not  the  case  here.  To  an 
actual  payment  there  must  be  two  voluntary  parties. 
What  more  can  a  debtor  do  than  covenant  to  pay  such 
of  his  creditors  as  refuse  actual  payment?  Under  these 
deeds  it  is  at  the  option  of  any  creditor  to  accede  or 
not.  In  the  event  of  his  adopting  the  one  course,  he 
becomes  a  party  of  the  second  part  and  has  the  benefit 
of  the  actual  payment;  in  the  event  of  his  adopting  the 
other,  he  has  the  benefit  of  the  debtor's  covenant.  The 
words  •*  in  consideration  of  the  payment  and  covenant'* 
with  which  the  releases  in  these  deeds  are  respectively 
prefaced  are  mere  surplusage.  The  possible  frauds  which 
it  has  been  suggested  might  result  if  a  covenant  for 
payment  should  be  held  a  sufficient  compliance  with  the 
provisions  of  the  act  with  respect  to  composition  deeds 
would  if  perpetrated  bear  their  fruits  in  the  exposure  of 
the  debtor  to  a  consequent  indictment,  to  say  nothing  of 
the  jurisdiction  given,  as  we  submit,  by  the  197th 
section  to  the  C!ommissioner  to  deal  with  the  matter 
in  case  of  failure  on  the  part  of  the  debtor  in  the  ob- 
servance 
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seirance  of  the  obligations  imposed  upon  him  by  the  deed, 

and  even  to  proceed  to  an  adjudication  of  bankruptcy 

^against  him.    But  be  that  as  it  may  the  possibility  of 

£nud  cannot  invalidate  (he  deed,  if  it  be  in  fact  a  deed 

of  the  nature  contemplated  by  the  act, 

{^TAe  Lord  Chancellor  :  Why  might  not  the  com- 
osition  dividends  of  non-assentients  be  made  payable  to 
trustee?] — The  act  does  not  contemplate  or  require  the 
terposition  of  a  trustee,  for  whose  solvency  indeed  there 
ould  be  no  guarantee  whatever.    The  decisions  up  to 
"M-me  present  time  have  proceeded  on  tKe  ground  that 
of  this  nature  must  be  for  the  equal  benefit  of  all 
e  creditors.    The  act  provided  that  such  deeds  are 
n  the  fulfilment  of  the  statutory  provisions  to  be  read 
if  every  one  of  the  debtor's  creditors  had  been  party 
and  actually  executed  them.     If  the  deeds  in  the 
^sent  case  had  been  so  executed,  every  creditor  would 
Te  actually  received  his  composition  dividend. 


1863. 

£z  parte 

COCKBURV. 
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Smith 

and 

Laxton« 


Hr.  Druce  in  reply. 


Judgment  reserved* 


J%e  Lord  Chancellor. 

n  this  case  I  am  desired  to  hold  that  two  deeds  of 

^^^position  and  release,  executed  one  by  John  Benjamin 

ith  and  the  other  by  Thomas  Laxton,  are  not  binding 

creditors  who  have  not  executed  or  assented  to  them, 

therefore  that  the  deeds  have  not  been  duly  registered 

^er  the  IdSnd  and  subsequent  sections  of  the  Bank- 

^^y  Act  of  1861. 

^Xhese  deeds  of  release  do  not  contain  any  assignment 

^^    loake  any  surrender  of  the  estate  and  effects  of  the 

^ol.  Ill — 2.  O  D.J.s.    debtors. 


Dec.  12. 
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debtors.  But  it  is  in  my  opinion  well  settled,  and  is  the 
clear  intent  of  the  Bankruptcy  Act,  1861,  that  an  assign- 
ment or  surrender  of  the  debtor's  estate  is  not  necessary 
for  the  validity  of  a  deed  of  composition  or  release  under 
the  192nd  section. 

The  provisions  of  the  Act  appear  to  have  been  in- 
tended to  prevent  the  necessity  of  breaking  up  in  every 
case  a  debtor's  business,  or  bringing  his  property  to  a 
forced  sale.  The  legislature  appears  to  have  supposed, 
and  I  think  with  reason,  that  in  many  cases  the  power 
of  escaping  this  necessity  might  lead  to  results  more 
beneficial  to  the  creditors  than  would  follow  from  the 
breaking  up  of  the  debtor.  But  to  render  a  deed  of 
composition  and  release  binding  on  the  minority  of  the 
creditors,  who  have  not  executed  or  assented  to  or 
approved  of  it  in  writing,  it  is  necessary  that  the  non- 
assenting  creditors  should  stand  under  the  deed  in  the 
same  situation  and  with  the  same  advantages  as  the 
creditors  forming  the  majority.  The  19Snd  section  enacts 
that  the  creditors  who  have  not  assented  are  to  be  bound 
"  as  if  they  were  parties  to  and  had  duly  executed  the 
deed."  It  follows  that  the  provisions  of  the  deed  must 
be  such  as  will  apply  to  all  the  creditors  equally  and 
without  distinction  or  difference. 


To  apply  these  rules  to  the  deeds  in  question  (each  of 
which  is  a  counterpart  of  the  other)|  and  taking  Laxton  % 
deed  as  an  example,  I  find  that  it  is  made  between 
Laxton  of  the  first  part  and  the  several  creditors  whose 
names  and  seals  are  subscribed  and  set  in  the  schedule 
thereunder  written  (being  severally  creditors  in  their 
own  right]  or  in  co-partnership  of  Laxton)  of  the  second 
part,  and  all  other  (if  any)  the  creditors  of  Laxtok  of 
the  third  part  In  the  schedule  are  included  the  names 
and  debts  of  various  creditors,  some  of  whom  Imve 

^ned 
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signed  and  sealed  the  deed  and  others  who  have  neither       1863. 
executed  nor  assented  to  or  approved  of  the  deed.     It      ^^^  p^^^g 
appears  also  from  the  account  of  debts  which  in  con-    Cockburn. 
formity  with  the  regulations  was  produced  to  the  registrar       }^  ^ 
when  the  deed  was  left  for  registration,  and  which  is      ^  and 
verified  by  affidavit,  that  there  are  several  other  creditors 
whose  names  do  not  appear  at  all  in  the  schedules  to  the 
deeds,  and  that  the  number  of  creditors  in  each  case  who 
have  neither  assented  to  nor  approved  of  the  deeds  is 
considerable,  in  Smithes  case  amounting  to  sixteen. 

A  distinction  is  thus  drawn  between  those  of  the 
creditors  named  in  the  schedule  who  have  not  executed 
the  deed  and  those  who  have  executed,  and  further,  a 
distinction  ^  drawn  between  the  creditors  who  have  not 
executed,  but  are  named  in  the  schedule,  and  those  who 
are  not  so  named.  The  deed  recites  to  the  effect  that 
Laxton  had  proposed  to  pay  to  the  whole  of  his  credi- 
tors a  composition  of  three  pence  in  the  pound,  and  that 
die  several  persons  whose  names  and  seals  were  there- 
unto subscribed  and  set  had  agreed  to  accept  the  compo- 
sition, and  to  release  Laxton  from  their  respective  debts; 
and  it  is  witnessed,  that  in  pursuance  of  the  recited 
agreement,  and  in  consideration  of  the  composition  of 
three  pence  in  the  pound  on  the  amount  of  their  respective 
debts,  as  mentioned  in  the  schedule,  in  hand  well  and 
truly  paid  by  Laxton  to  the  several  persons  parties  of 
the  second  part,  and  also  in  consideration  of  the  covenant 
by  Laxton  thereinafter  contained,  the  parties  of  the 
second  part  did  thereby  acquit,  release  and  discharge 
Laxton^  his  heirs,  executors  and  administrators  and  his 
and  their  estate  and  effects  from  all  the  sums  of  money 
set  opposite  to  their  respective  names  or  firms  in  the 
schedule,  and  from  all  sums  of  money  (if  any)  which  at 
the  time  of  the  execution  of  the  deed  by  the  several 
parties  thereto  of  the  second  part  were  due  and  owing 

0  2  by 
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by  Laxton  to  them  respectively  or  to  them  and  their 
respective  partners  and  from  all  and  all  manner  of  actions^ 
and  so  on«  following  the  words  of  a  general  release ; 
and  Laxton  for  and  in  consideration  of  the  premises  did 
thereby  for  himself^  his  heirs^  executors  and  administra- 
tors^ covenant^  promise  and  agree  with  and  to  the  several 
parties  thereto  of  the  second  and  third  parts,  that  he 
Laxton  would  on  demand  pay  unto  all  and  singular  the 
existing  creditors  of  Laxton,  including  the  parties  thereto 
of  the  second  part  (unless  the  same  should  have  been 
paid  to  them  on  the  day  of  the  date  of  the  deed),  a  com- 
position of  three  pence  in  the  pound  on  the  amount  of 
their  respective  debts  then  due  and  owing  by  Laxton 
either  alone  or  jointly  with  any  other  person  or  persons 
to  them  respectively.  • 

It  appears  from  this  statement  of  thq  deed  that  the 
creditors  who  have  not  executed  the  deed  and  those  who 
are  not  named  in  the  schedule,  are  placed  by  the  deed  in 
a  situation  very  inferior  to  that  of  the  majority  of  the 
creditors.  To  the  latter  the  composition  is  paid  down 
in  hand)  whereas  the  former  have  to  rely  upon  the 
covenant. 

But  further,  it  is  clear  that  the  creditors  who  have  not 
executed  the  deed  could  not  sue  upon  the  covenant  of 
the  debtor.  The  covenant  is  with  the  parties  to  the 
deed  of  the  second  and  third  parts,  and  as  the  deed  is 
between  parties,  no.  person  who  is  not  a  party  could  sue 
upon  the  covenant  (a).  This  clearly  follows  from  the 
settled  principles  of  law,  which  are  illustrated  by  the 
cases  cited  in  the  argument, 

Agwn, 

(a)  It   has  been   aince   held  4  H .  4-  C.  28;  L.  R.  I  Exck, 

that   a   general    description    is  112;    Heeva  v.  Walls,  L.   JR. 

sufiScient  to  make  the  creditors  1  Q.  fi.  412. 
parties.    Set  Graly  v.  Gibson, 
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Again^  the  creditors  whose  names  and  debts  are  not 
set  forth  in  the  schedule  are  under  a  great  disadvantage 
in  this  respect,  namelyi  that  there  is  no  admission  by  the 
debtor  of  the  debts  duetto  them  respectively.    Even, 
therefore,  if  any  one  of  such  creditors  could  now  come 
in  and  execute  the  deed  and  sue  upon  the   covenant, 
he  would  be  under  the  necessity  of  proving  the  fact 
and  amount  of  his  debt.     But  the  deed  to  be  binding 
must  be  complete  at  the  time  it  is  registered,  and  it  can- 
not be  subsequently  executed  by  any  creditor  who  had 
not  previously  assented  to  or  approved  of  it  in  writing. 
Therefore  it  is  plain  that  there  are  several  creditors  in 
each  case  who  are  in  a  situation  of  great  disadvantage. 
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The  deeds  have  been  framed  in  an  imperfect  manner. 
If  the  names  and  debts  of  all  the  creditors  who  are 
not  parties  to  or  have  not  assented  in  writing  to  the 
deeds  had  been  included  in  distinct  schedules  written 
under  the  dc^cds,  and  the  amount  of  the  composition  on 
such  last-mentioned  debts  had  been  deposited  in  a  bank 
or  with  a  trustee  for  such  last-mentioned  creditors  re- 
spectively, with  directions  to  pay  the  amount  on  demand, 
and  if  the  debtors  had  also  respectively  covenanted  with 
the  persons  named  in  such  schedules,  that  they  or  the 
trustees  respectively  should  and  would  pay  such  compo- 
sition on  demand,  it  might  perhaps  have  been  reasonably 
contended  that  all  the  creditors  were,  ds  far  as  possible, 
placed  in  a  situation  of  equality. 

The  power  given  by  the  act  to  a  certain  majority  of 
creditors  to  bind,  and  in  fact  to  release,  the  debts  of  the 
minority,  in  cases  where  there  is  no  cessio  bonorum,  is 
no  doubt  a  great  and  extraordinary  power.  It  of  course 
rests  on  the  assumption,  that  terms  which  so  large  a 
proportion  of  creditors,  both  in  number  and  value,  are 
willing  to  accept  from  an  insolvent,  must  be  advantageous 

to 
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£x  parte 

COCKBURN. 

In  re 

Smith 

and 

Laxtok. 


to  the  whole  body  of  creditorsi  and  this  assumption  ne- 
cessarily implies  that  the  terms  agreed  to  are  the  same 
for  ally  and  that  those  who  bind  and  those  who  are  bound 
are  in  a  situation  of  equality^  Where  this  is  not  the 
case,  it  seems  to  me  that  non-assenting  creditors  are  not 
bound  according  to  the  true  intent  and  meaning  of  the 
statute. 

I  must,  therefore,  declare  that  tliese  deeds  of  compo- 
sition are  not  binding  on  the  creditors  who  are  not  parties 
or  have  not  assented  thereto,  and  that  the  order  of  the 
Commissioner  annulling  the  adjudication,  which  is  founded 
on  these  deeds  of  composition,  must  be  discharged. 


1864. 
March  5* 


On  this  day  the  whole  case  came  on  again  to  be  re* 
argued  by  permission  of  the  Lord  Chancellor,  his 
Lordship's  attention  having  been  called,  subsequently  to 
the  delivery  of  the  foregoing  judgment,  to  the  fact  that 
in  reality  it  had  been  too  hastily  assumed  on  former  oc- 
casions that  as  the  deeds  executed  by  Smith  and  Laxton 
respectively  so  also  the  circumstances  of  their  respective 
creditors  were  the  same;  whereas  in  reality  they  differed 
thus,  that  the  state  of  circumstances  relative  to  creditors, 
supposed  in  the  foregoing  judgment  to  exist  in  Laxton*9 
case,  actually  existed  in  the  case  of  Smith  only,  there 
being  in  the  case  of  Laxton  two  classes  of  creditors 
only,  namely,  those  who  had  executed  the  deed,  and 
those  who  were  named  and  described  in  the  schedule 
but  had  not  executed  it. 

Mr.  Druce  for  the  Appellants. 

Mr.  Bacon  and  Mr.  Sargood  for  the  Respondents. 

In  addition  to  the  authorities  cited  on  previous  ooca- 

sionsy 
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sions,  reference  was  made  to  Ex  parte  Ruffin{a) ;  Uderton 
V.  Jewell  (b) ;  The  Bankrupt  Law  Consolidation  Act, 
1840,  *.  97;  The  Bankruptcy  Act,  1861,  ss.  192,  sqq. 


Mr.  Bruce  replied. 


Judgment  reserved. 
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1864. 

Ex  parte 

CoCKBUBK. 

In  re 

Smith 

and 

LlZTOK. 


The  Lord  Chancellor. 

In  this  case  a  re-argument  was  directed  in  consequence 
of  it  having  been  stated  to  me  that  there  was  an  error 
in  the  statement  of  the  facts  of  the  case  in  my  former 
judgment 

There  are  two  deeds  of  composition  and  release,  one 
executed  by  Mr.  Smith,  the  other  by  Mr.  Laxton. 
Smith  and  Laxton  were  partners.  It  was  originally 
stated  to  me  that  the  deeds  were  perfectly  alike,  being  in 
fact  counterparts  one  of  the  other.  I  assumed,  therefore, 
that  the  circumstances  as  to  the  creditors  were  the  same 
in  both  cases. 

In  Smith's  case  I  find  three  separate  classes  or  di- 
"visions  of  creditors ;  first,  creditors  who  had  executed 
the  deed;  secondly,  certain  creditors  who  were  named 
^n  the  schedule  to  the  deed  but  had  not  executed  it; 
thirdly,  certain  creditors  included  in  the  account  of  debts 
1)rought  into  the  Registrar's  office,  but  who  had  neither 
executed  the  deed  nor  were  included  in  the  schedule. 


April  13. 


I  assumed  in  my  former  judgment  that  the  same  slate 
of  facts  existed  as  to  Laxton^s  deed ;  but  this  was  a 
mistake.     In  Laxton's  case  there  are  only  two  classes  of 

creditors, 

(a)  6  Kff.  119.  (6)  IG  C.  B.  (N.S.)  142. 
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£x  parte 

COCKBU&N. 

In  re 

Smith 

and 

Laxt«ii. 


creditorsi  those  who  have  executed  the  deed,  and  thoise 
who  are  named  and  described  in  the  schedule,  but  have 
not  executed  it, 

I  willingly  permitted  the  whole  case  to  be  re-argued ; 
but  there  was  in  fact  no  ground  for  change  of  my  opinion 
with  respect  to  the  case  of  Smith.  The  question  there- 
fore iS|  whether  there  siiould  be  any  alteration  in  my 
judgment  with  respect  to  the  case  of  Laxton. 

The  insufRciency  of  LaxtorCs  deed  arises  enturely  from 
the  form  of  its  construction.  The  creditors  are  divided 
into  two  classes  upon  the  face  of  the  deed,  those  who 
have  executed  it,  and  those  who  have  not  executed  it. 
The  latter  are  not  in  any  way  named  or  described  in  the 
deed.  It  is  expressed  to  be  made  between  Laxton  of 
the  first  part,  the  several  persons  whose  names  and 
seals  are  thereunto  written,  bebg  severally  creditors 
in  their  own  right  or  in  co-partnership  of  Laxton^  of 
the  second  part,  and  all  other  (if  any)  the  creditors  of 
Lcact(ni  of  the  third  part. 

There  are  only  three  references  to  the  schedule  in  the 
deed.  By  one  of  them  the  schedule  is  incorporated 
in  the  deed  for  the  purpose  only  of  ascertaining  the 
persons  who  have  executed  the  deed.  The  second  re- 
ference to  the  schedule  is  immediately  after  the  witness- 
ing part,  by  which  it  is  witnessed  that  "  in  pursuance 
of  the  agreement,  and  in  consideration  of  the  compo- 
sition of  three  pence  in  the  pound  on  the  amount  of 
their  respective  debts,  as  mentioned  in  the  schedule, 
paid  by  Laxton  to  the  several  persons  parties  to  the 
deed  of  the  second  part,**  that  is,  the  creditors  who  have 
executed  the  deed* 

The  third  and  only  rttsMooing  reference  to  the  sdiedole 
is  in  the  release,  by  which  the  parties  who  had  executed 

the 
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the  deed  released  Laxtan  from  payment  of  the  sums  of 
money  set  opposite  to  their  respective  names  or  the 
names  of  their  respective  firms  in  the  schedule. 

The  only  reference  made  by  the  deed  to  the  schedule^ 
therefore^  is,  for  the  purpose  of  ascertaining  who  are 
the  individuals  who  have  executed  the  deed,  and  accord- 
ingly the  schedule  specifies  the  creditors  who  have  exe- 
cuted, their  signatures  being  given  under  a  separate 
column  headed  ^'  signatures  of  the  creditors/'  and  there 
18  another  column  for  '^  witnesses/'  and  the  third  re- 
maining column  for  the  seals  of  the  parties. 


1864. 

£z  parte 

COCKBURN. 

lore 

Smith 

and 

Lazton. 


The  consequence,  therefore,  is,  that  the  creditors  who 
have  not  executed  the  deed  are  by  no  means  named  and 
described  in  the  deed  itself.  They  appear  in  the  sche- 
dule ;  but  the  schedule  is  incorporated  in  the  deed  only 
80  far  as  it  contains  the  names  of  the  parties  who  have 
executed  the  deed.  There  is  not,  therefore,  in  fact  even 
a  statement  in  the  body  of  the  deed  of  the  persons  or  of 
the  debts  due  to  the  persons  who  have  not  executed. 


That  being  the  state  of  the  case,  there  is  upon  the 
face  of  the  deed,  by  reason  of  the  form  of  its  construc- 
tion, a  most  material  difference  in  the  situation  and  in 
the  legal  right  between  the  creditors  who  have  executed 
and  those  who  have  not  executed.  The  deed  proceeds 
upon  a  recital  that  the  several  persons  whose  names  and 
seals  are  thereunto  subscribed  and  set  (that  is,  the  parties 
who  have  executed)  have  agreed  to  accept  the  composi- 
tion and  to  release  Laxton  from  theur  debts ;  and  then  it 
witnesses,  that  in  consideration  of  the  composition  being 
paid  by  Laxton  to  those  persons,  those  persons  (viz.  the 
creditors  who  have  executed  the  deed)  release  Laxton 
from  their  debts. 

As 
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Ex  parte 

CoCKBURir. 

In  re 

Smith 

and 

Laxton. 


As  I  explained  on  a  former  occasion,  in  my  view  of 
the  statute,  a  deed  to  bind  creditors  who  have  not  exe- 
cuted it  must  be  a  deed  which  places  the  parties  who 
execute,  and  the  parties  who  do  not  execute,  upon  an 
equal  footing  in  point  of  law.  That  is  not  the  case  upon 
this  deed ;  for  upon  this  deed,  according  to  the  autho- 
rities cited  upon  the  former  occasion,  and  which  settle 
the  principle  of  law,  no  one  of  the  creditors  who  has 
not  executed  the  deed  could  sue  Laxton  upon  the  cove- 
nant contained  in  that  deed  (a).  I  mean  by  the  covenant, 
that  in  the  latter  part  of  the  deed,  by  which  Laxton 
covenants  with  the  several  persons,  parties  thereto  of  the 
second  and  third  parts  (there  being  in  reality,  for  the 
reason  I  have  already  given,  no  persons  who  are  parties 
of  the  third  part),  that  he  will,  upon  demand,  pay  to  all 
and  singular  creditors  the  composition  of  three  pence  in 
the  pound. 


There  is,  therefore,  this  vice  in  the  deed,  that  it  is  so 
framed  as  not  to  give  the  creditors  who  have  not  exe- 
cuted the  deed  even  the  benefit  of  that  covenant:  but  for 
the  reasons  that  I  previously  gave  I  adhere  to  the  opinion, 
that  if  the  deed  had  been  framed  with  greater  skill,  and 
had  given  to  the  creditors  who  had  not  executed  it  a 
clear  right  of  suing  upon  the  covenant,  yet  a  remedy  upon 
the  covenant,  being  contrasted  with  immediate  payment^ 
would  place  those  creditors  in  a  situation  of  disadvantage 
and  inequality  as  compared  with  the  other  creditors,  and 
consequently  that  it  would  be  impossible,  upon  the  prin-^ 
ciple  of  constructive  execution,  to  make  the  deed  binding 
on  the  creditors  who  have  not  actually  executed  it.  The 
statute  provides  that  it  shall  be  binding  upon  creditors 
who  have  not  executed  as  if  they  were  parties  to  and  had 
duly  executed  the  same.    If  they  were  parties  to  tke 


(o)  Set  ante,  p,  194,  note* 
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same  and  had  executed  it,  it  would  still  place  them  in  a 
station  of  inferiority  as  compared  to  those  parties  to 
whom  the  money  had  been  paid  previously  to  the  regis- 
tration of  the  deed. 

I  see  no  reason,  therefore,  for  departing  from  the 
opinion  which  I  have  already  expressed.  The  invalidity 
of  the  deed  for  the  purpose  of  binding  non-assenting 
creditors  arises  not  from  the  facts  of  the  case,  which 
clearly  would  have  admitted  of  the  deed  being  so  framed 
as  to  bring  the  case  within  the  operation  of  these  sections ; 
the  fault  lies  entirely  in  the  want  of  sufBcient  care  and 
skill  in  tlie  preparation  of  the  deed.  I  must  adhere  in 
both  cases  to  my  former  judgment. 


1864. 

£x  parte 

COCKBURN. 

In  re 
'   Smith 

aud 
Laxton. 


Ex  parte   GEORGE    MILWARD   MIDDLETON. 

In  the    Matter   of   GEORGE    MILWARD    MID- 

DLETON,  a  Bankrupt. 

T^HIS  was  an  appeal  from  an  order  of  Mr.  Com- 
missioner Jb;7e  confirming  an  adjudication  of  bank- 
niptcy  against  the  Appellant  Oeorge  Milward  Middleton. 


March  12. 
June  4. 

Before  The 

Lord 
Chancellor 

Lord 
Westbury. 

Goods  were 
On  contracted  to 
be  sold,  with  a 
cooditioQ  that  ttiey  should  not  be  delivered  unless  the  vendors  chose  or  the  goods 
vere  required  by  the  purchaser  for  the  actual  purposes  of  his  business  until  pay- 
oient  of  a  bill  of  exchange  which  was  given  by  the  purchaser  for  the  full  value  of  the 
goods.    The  bill  of  exchange  having  been  dishonoured  and  the  goods  nearly  all  remain- 
iog  undelivered^  the  purchaser  executed  a  trust  deed  under  sect.  192  of  the  Bankruptcy 
Act,  1861,  and  the  vendors  assented  thereto  for  a  sum  which  included  the  value  of 
goods  contracted  to  be  sold : — Held,  that  upon  the  facts  of  the  case  the  contract  for 
ttle  and  pmrchaBe  was  absolute  and  not  conditional,  and  that  the  retention  of  the  goods 
was  to  operate  as  a  security  for  the  payment  of  the  bill  of  exchange,  and  that  the 
Tfodors  could  if  they  chose  assent  to  the  deed  for  an  amount  of  which  the  sum  so 
secured  fonned  part. 
Semble,  however,  that  by  so  assenting  they  forfeited  their  security. 
The  debt  of  a  non-assenting  creditor  entered  by  the  debtor  in  the  schedule  of  debts 
reouiredbv  the  General  Orders  in  Bankruptcy  of  22  May,  1862,  but  therein  marked 
**  aispute^"  cannot,  in  the  absence  of  the  creditor^  be  disregarded  in  calculating  the 
minority  of  asaentiDg  creditors. 
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Ex  parte 

MlDDLETOK. 

In  re 

MiDDLITON. 
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On  the  9th  of  November ^  1863,  the  Appellant  exe- 
cuted a  trust  deed  for  the  benefit  of  his  creditors  under 
the  Bankruptcy  Act,  ISGl,  section  192,  and  it  was  duly 
registered. 

The  schedule  of  debts,  made  out  to  accompany  the  deed, 
showed  the  total  amount  of  debts  to  be  11,615/.  175.  6ef., 
and  the  amount  of  the  debts  of  assenting  creditors 
to  be  8,7242.  \As.  4d. 

A  debt  of  284/.  part  of  a  debt  of  2,087/.  3*.  Orf., 
entered  as  due  to  Messrs.  Hodgson  §f  BibbinSf  wine 
merchants,  who  were  assenting  creditors,  had  been  con- 
tracted under  the  following  circumstances. 

The  Appellant  purchased  from  Messrs.  Hodgson  4r 
Bibbins  a  quantity  of  wine,  the  price  of  which  was  281/., 
subject  to  a  stipulation  that  Messrs.  Hodgson  ^  Bibbins 
should  not  be  under  any  obligation  to  deliver  the  wine 
before  the  payment  of  a  bill  of  exchange  for  284/.  held 
by  them,  unless  the  Appellant  absolutely  required  any 
part  of  the  wine  for  the  purposes  of  his  business ;  in  that 
case  he  was  to  be  at  liberty  to  insist  on  its  delivery. 
Only  a  small  part  of  the  wine  was  delivered,  and  the 
bill  of  exchange  was  dishonoured. 

On  the  24th  of  December,  1863,  the  Appellant  was 
adjudicated  a  bankrupt. 

On  showing  cause  against  the  confirmation  of  the 
adjudication  it  was  contended  before  the  Commissioner  on 
behalf  of  the  Appellant,  that  the  previous  registration  of 
the  trust  deed  avoided  the  adjudication.  To  this  several 
objections  were  taken  on  behalf  of  the  petitioning  credi- 
tors. It  was  objected  first,  that  in  the  schedule  of  debts 
filed  in  pursuance  of  the  General  Order  in  Bankruptcy 

of 
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of  2^d  May,  1862^  together  with  the  deed  upon  its  1864* 

registration,  the  creditors  had  not  been  arranged  in  )^^^^^^ 

dphabetical  order.    The  Commissioner  however  thought  m»bC.. 

that  the  provisions  of  the  order  were  directory  only,  and  In  re 
overruled  the  objection. 

It  was  then  objected  that  in  the  same  schedule  a  blank 
had  been  left  for  the  amount  of  the  debt  due  to  one  of 
the  unsecured  creditors.  The  objection  however  was 
not  pressed,  it  appearing  that  even  with  the  addition  of 
the  amount  of  the  debt  no  variation  would  be  caused 
with  reference  to  the  assent  of  the  requisite  statutory 
majority  of  creditors. 


A  third  objection  was  raised  in  the  Court  below,  and 
was  renewed  on  the  present  appeal  on  the  ground  that 
Messrs.  Hodgson  ^  Bihbins  were  secured  creditors  for 
the  284/.  above-mentioned,  that  the  amount  of  their 
debt  ought  consequently  to  be  diminished  by  that  amount, 
and  that  if  that  were  done  the  total  amount  of  debts 
would  be  reduced  to  11,331/.  175.  6c/.,  three-fourths  of 
which  was  8,498/.  18^.  \^d.^  thus  reducing  the  amount 
of  the  debts  of  assenting  creditors  to  8,440/.  145.  Ad., 
and  invalidating  the  deed. 

The  Commissioner  was  of  opinion  that  the  debt  of 
284L  was  a  secured  debt,  and  affirmed  the  adjudication. 

The  present  appeal  was  from  that  decision. 

On  the  opening  of  the  appeal,  Mr.  Sargood  for  the  Re- 
spondents, the  petitioning  creditors,  asked  leave  to  put  in 
evidence  an  affidavit  showing  that  there  existed  a  creditor 
of  the  debtor  whose  name  was  wholly  omitted  from  the 
schedide  of  debts  filed  in  pursuance  of  the  General 

Order. 
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1864. 

Ex  parte 

MiDDLETON. 

In  re 

MiDDLETON. 


Order.  He  submitted  that  as  the  order  required  a  faith- 
ful statement  of  debts,  of  which  the  proposed  evidence 
disproved  the  existence  in  the  present  case,  and  as  the 
admission  of  this  new  debt  would  turn  the  scale  against 
the  majority,  evidence  showing  that  the  debtor  had  filed 
a  false  statement  of  debts  should,  in  view  of  the  public 
interests  and  for  the  prevention  of  frauds  on  the  part 
of  debtors,  be  received  at  any  time,  and  that  at  any 
rate  the  debtor  could  not  raise  any  objection  to  its 
reception. 


[The  Lord  Chancellor  declined  to  receive  the 
affidavit,  and  said  that  the  evidence  should  have  been 
adduced  in  the  first  instance.  The  utmost  that  could 
be  done  would  be,  at  the  suggestion  of  the  opposing 
creditors,  to  refer  the  matter  back  to  the  Commissioner 
in  the  manner  in  which  his  Lordship  afterwards  on 
hearing  the  case  on  its  merits  did  refer  it.] 

The  appeal  then  proceeded  on  the  merits. 

Mr.  Bacon  and  Mr.  Heed  for  the  Appellant,  relying 
upon  Ex  parte  Solomon,  Re  Auhiisson{a) ;  Bankrupt  Law 
Consolidation  Act,  1849,  s,  104(6);  Bankruptcy  Act, 
1861,  ss.  192,  198,  199(c);  and  the  General  Orders  in 
Bankruptcy  of  22nd  May,  1862,  argued  that  the  contract 
between  the  Appellant  and  Messrs.  Hodgson  ^  Bibblns 
was  an  absolute  contract  for  sale,  and  that  therefore  a 
debt  existed  here,  and  that  such  debt  was  properly 
reckoned  at  its  full  amount,  the  wine  in  question  having 
been  retained  by  those  gentlemen  as  a  security  not  for 
the  purchase-money  but  for  the  bill  of  exchange.  Even 
assuming  however,  as  they  did  not  admit,  that  the  present 


(«)  1  G.  4^  J.  25. 

(k)  la  4  13  Ficl.  e.  IOC 
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was  a  case  of  a  security,  a  creditor  who  assented  to  a 
trust  deed  under  the  Bankruptcy  Act,  1861|  was  in  the 
same  position  as  a  creditor  in  bankruptcy  who  had 
proved,  and  therefore  in  the  present  case  Messrs. 
Hodgson  ^  Bibbins  by  executing  the  deed  for  the  full 
amount  of  their  debt  bad  waived  all  right  to  their 
security,  and  that,  therefore,  even  on  this  assumption  the 
debt  was  properly  reckoned  at  its  full  amount,  and  the 
statutory  majority  of  assenting  creditors  obtained. 


1864. 

£x  parte 

MiDDLETON. 

Id  le 

MlDDLETON. 


Mr.  Sargood,  for  the  Respondents,  contended  that  as 
^he  wine  was  not  delivered  and  the  bill  of  exchange  was 
dishonoured,  no  sale  had  in  fact  taken  place,  and  the 
^ight  of  Messrs.  Hodgson  ^  Bibhins  to  retain  the  wine 
^ms  yet  undelivered  was  clear.  Bishop  v.  Shillito{a). 
TXherefore  there  was  no  debt  to  the  extent  of  this  284/. 
ut  that  if  there  was  a  debt  Messrs.  Hodgson  ^  Bibbins 
in  the  position  of  creditors  holding  security  for  it, 
their  debt  ought  not  to  be  reckoned  unless  they 
onsented  to  give  up  that  security. 


The  Lord  Chancellor  who  during  the  argument 
^Dbeenred,  with  reference  to  the  words  "  other  process"  in 
^lie  19dth  section  of  the  Bankruptcy  Act,  1861,  that  they 
^3Eieant  other  process  ejusdem  generis  with  the  other 
^siatters  there  mentioned,  and  did  not  apply  to  proceedings 
bankruptcy,  said  at  its  close,  without  calling  for  a 
eply,— 


The  facts  of  this  case  do  not  enable  me  to  say  that 
%liere  was  not  a  debt  amounting  to  2,087/.  due  from  the 
^[^llant  to  Messrs.  Hodgson  ^  Bibbins  at  the  date  of 
^e  execution  of  this  deed. 

The 


(a)  2  B.  ^  Aid.  329,  note  (a). 
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1864*  The  question  turns  upon  an  alleged  contract  for  the 

E  rtfi  purchase  of  wines  amounting  to  284Z.  Had  the  facts 
MiDDLBTON.  warranted  the  deduction  that  this  contract  was  only  con- 
In  re  ditional,  a  contract  only  to  arise  and  become  binding 
upon  a  certain  bill  of  exchange  being  paid^  there  would 
have  been  nothing  to  transfer  the  property  in  the  wine 
to  the  Appellant  or  make  him  liable  for  the  price.  But 
the  examination  of  the  debtor  himself,  however,  which  is 
before  me,  clearly  shows  that  the  contract  was  an  absolute 
contract  for  purchase  and  not  a  conditional  one. 


That  contract  was,  however,  accompanied  with  a 
stipulation  that  Messrs.  Hodgson  bi  Bibbins  should  be 
under  no  obligation  to  deliver  the  wine  until  a  certain 
bill  had  been  paid,  unless  they  chose  so  to  do ;  but  with 
this  further  exception  accorded  to  the  Appellant,  that  if 
he  absolutely  required  for  the  purposes  of  his  business 
the  delivery  of  a  part  of  the  wine,  he  should  have  the 
right  of  requiring  that  delivery.  Accordingly  we  find, 
as  a  fact,  that  some  of  that  wine  was  delivered. 

I  must  assume,  therefore,  that  there  was  a  contract 
passing  the  property  in  the  wine,  and  at  the  same  time 
creating  a  debt  subject  only  to  an  engagement  that  if  the 
creditor  elected  to  claim  such  a  right  he  might  retain  the 
wine  as  a  species  of  security  to  continue  until  a  particular 
bill  might  be  paid.  That  in  effect  amounts  to  this,  that  the 
retention  of  the  wine  was  to  operate  in  the  nature  of  a 
security  to  the  creditor  for  the  payment  of  that  bill. 

It  differs  very  materially  from  the  case  of  Bishop  v. 
Shillito,  for  that  was  a  contract  to  exchange  iron  for 
bills  of  exchange ;  that  is  to  slay  the  purchase-money  of 
the  iron  was  to  be  paid,  and  the  contract  of  purchase 

was 
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was  to  be  completed  by  the  delivery  of  certain  bills  of       1864. 
exchange  as  the  purchase-money,  and  the  seller  of  the      -^^^ 
iron  having  on  the  faith  of  that  contract  delivered  part   Middleton. 
of  the  iron  without  receiving  the  bills,  which  in  reality        In  re 
were  never  handed  over  to  him,  the  consideration  for 
that  contract  failed  altogether,  and  the  person  who  had 
delivered  the  iron  was  held  entitled  to  recover  it. 

But  here  the  contract  is  complete  with  respect  to  the 
engagement  made  to  deliver,  subject  to  a  collateral 
undertaking  with  respect  to  retaining  possession  of  the 
wine  until  the  bill  was  paid,  unless  the  seller  thought 
proper  to  deliver  or  unless  the  buyer  should  show  that 
be  actually  required  the  goods  bought  for  the  exigencies 
of  his  trade. 

In  my  judgment,  therefore,  the  sum  of  284/.  did  form 
jpart  of  the  debt  due  to  Messrs.  Hodgson  Si  Bibbins  at 
-^e  date  of  the  deed,  and  they  were  at  liberty  to  treat 
themselves  as  creditors  of  the  debtor  to  that  amount  if 
Ahey  thought  fit  so  to  do,  and  to  prove  in  effect,  that  is 
^0  execute  the  deed  in  respect  of  that  amount.    They 

iveleased  by  virtue  of  that  proof  the  right  of  insisting 

vpon  the  retention  of  the  wine. 

I  think,  therefore,  that  the  284/.  must  be  considered 
valid  part  of  the  2,087/.  due  to  Messrs.  Hodgson  ^ 
^bbinSf  and  that  the  exigencies  of  the  statute  with 
t  to  the  required  majority  in  value  of  the  debts 
been  satisfied  by  the  signature  of  Messrs.  Hodgson 
bibbins  in  respect  of  the  2,087/. 

I^bat  signature  is  complete  for  all  purposes.     I  think 

it  would  not  be  competent  to  Messrs.  Hodgson  ^ 

^^^bins  to  alter  that  signature  or  to  withdraw  that 

^**U>unt ;  and  as  between  them  and  the  debtor  they  were, 

Vol  III— 2.  P  D.j.s.    in 
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1864.  in  my  judgment^  in  reality  creditors  of  the  debtor  for 

^'^^^^"^  that  amount.    The  case  therefore  is  brought  back  to  the 

MiDDLBTON.  in&terials  that  are  contained  in  Mr.  Sargood^s  additional 

In  re  affidavit,  and  on  that  I  think  the  most  convenient  course 

MiDDLETOH.  ^^j  jjjg  ^^^  jjgg^  f^j.  ^11   parties  will   be  to  make  a 

reference  back  to  the  Commissioner  to  make  the  inquiry 
which  has  been  already  suggested  in  the  very  terms  of 
the  first  paragraph  of  the  192nd  section  of  the  statute, 
whether  at  the  time  of  the  registration  of  the  deed  a 
majority  in  number  representing  three-fourths  in  value 
of  the  creditors  of  the  debtor  whose  debts  respectively 
amounted  to  10/.  and  upwards  had  before  or  a(\er  the 
execution  thereof  by  the  debtor,  in  writing  assented  to  it 
or  approved  thereof. 

Let  the  case  stand  over  pending  that  inquiry. 


June  4.  On  this  day  the  matter  again  came  before  the  Lord 

Chancellor  on  the  appeal  of  the  bankrupt  from  the 
report  of  the  Commissioner  which  negatived  the  alleged 
fact  of  the  requisite  statutory  majority  of  creditors  having 
in  writing  assented  to  or  approved  of  the  deed. 

The  schedule  of  debts  had  received  the  addition  of 
two  debts  due  to  creditors,  who  were  unnoticed  in  the 
former  schedule,  and  this  addition,  together  with  that  of 
the  debt  due  to  the  unsecured  creditor  opposite  to  whose 
name  in  the  former  schedule  a  blank  had  been  left,  had 
the  effect  above  mentioned  of  avoiding  the  statutory 
majority  of  assenting  creditors  and  turning  the  scale 
against  the  debtor.  To  restore  the  balance  it  was  sought 
on  the  present  appeal  to  expunge  from  the  list  of  debts 
a  debt  of  700/.,  which  was  entered  by  the  debtor  as 

due 
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due  to  a  Mr.  Walter  Scott  of  Hull,  a  non-assenting  ere*       1864. 
ditor,  but  with  the  addition  to  the  entry  of  the  word      )f^^^^ 

Lx  parte 

^'^sputed ;"  inasmuch  as  if  such  debt  could  be  expungedj   Middleton. 
the  requisite  majority  was  obtained.  In  re 

Middleton. 

It  appeared  that  an  action  in  respect  of  this  debt, 
brought  by  Mr.  Scott  against  the  Appellant,  was  still 
pending. 

Mr.  Bacon  and  Mr.  Reed,  for  the  Appellant,  adduced 
evidence  to  show  that  the  claim  was  groundless;  and 
contended  that  the  statute  required  only  real  debts  to  be 
set  forth,  and  not  matters  in  dispute ;  and  that  the  entry 
of  the  claim  in  the  schedule  was  proof  of  the  scrupulous 
honesty  of  the  debtor  in  the  matter. 

Mr.  Sargoodf  for  the  Respondents,  was  not  called 
upon. 

The  Lord  Chancellor. 

I  am  sorry  that  I  cannot  entertain  the  application  so 
as  to  sustain  this  deed. 

The  question  arises  as  between  the  debtor  and  the 
act  of  parliament.  The  debtor  sets  up  the  act  of  parlia- 
ment against  opposing  creditors,  who  wish  to  make  him 
a  bankrupt,  and  he  undertakes  to  prove  that  the  require- 
ments  of  the  act  have  been  complied  with. 

If  such  compliance  be  established,  the  opposing  cre- 
ditors are  bound  by  the  deed. — [His  Lordship  then  re- 
ferred to  the  various  proceedings  which  had  taken  place 
with  reference  to  the  deed,  and  proceeded  thus  :] — 
Under  the  inquiry  before  the  Commissioner  upon  the 
reference  back  to  him,  it  might  have  been  competent  to 

p?  the 


SIO  CASES  IN  CHANCERY. 

1864.       the  Appellant  to  proceed  to  strike  out  the  debt  of  7002. 
)f^"^^      claimed  as  being  due  to  Mr.  Walter  Scott  oi  Hull;  but 
MiDDLBToir.   to  do  that  eflTectuallyy  Mr.  Scott  should  have  been  brought 
In  re        before  the  Court.     It  was  however  attempted  to  be  done 
iDDLBTON.  ^j^j^Q^^  summoning  Mr.  Scott.    I  cannot  listen  to  the  ex- 
cuse that  Mr.  Scott  could  not  be  found ;  more  especially 
as  an  action  has  been  brought  by  that  gentlemen  against 
the  Appellant,  which  is  still  pending. 

The  deed  therefore  comes  back  to  me  with  Mr.  ScotCs 
name  remaining  on  it  unerased,  but  with  the  addition  of 
certain  other  debts,  which  turn  the  scale  against  the 
debtor,  by  showing  that  the  act  of  parliament  has  not 
been  complied  with. 

I  am  then  pressed  by  the  Appellant,  in  the  absence  of 
Mr.  Scott^  to  try  the  question  myself,  and  to  strike  out 
his  debt  in  order  to  restore  the  balance. 

I  cannot  do  so.  On  a  question  between  the  Appellant 
and  the  act  of  parliament,  the  Appellant's  own  repre- 
sentations must  bind  him.  The  debt  having  been 
entered  by  him  as  a  debt,  he  cannot  now  get  rid  of  it  by 
inserting  the  qualification  which  he  has  added,  otherwise 
it  would  be  an  easy  way  for  debtors  to  bring  themselves 
within  the  act  and  to  obtain  a  majority  in  number  and 
value  of  their  creditors,  if  they  could  get  rid  of  the 
non-assenting  creditors  by  putting  the  word  ''  disputed  " 
opposite  their  debts.  I  cannot  listen  to  the  argument 
Here  I  have  not  only  700/.,  the  amount  of  the  debt  put 
down,  but  I  actually  find  that  7002.  entered  in  the  total 
of  debts  as  cast  up  by  the  debtor  himself  and  sworn  to 
in  his  affidavit.  If  the  question  be  tried,  as  it  must  be, 
upon  the  face  of  the  documents  handed  in  by  the  debtor 
himself,  the  debtor's  statement  must  be  taken  prim&  facie 
agwist  him,  and  the  debt  as  stated  taken  into  account 

in 


CASES  IN  CHANCERY.  211 

in  ascertaining  whether  or  not  there  has  been  a  com-       1864. 
pliance  with  the  act  of  parliament.    The  addition  made      ^   ^^ 
to  the  list  by  the  report  roust  be  taken  into  account   Middlbton. 
for  the  purpose  of  ascertaining  whether  the  act  of  par-        In  re 
liament  has  been  complied  with.     It  had  not  been  taken 
into  account ;  and  when  taken  into  account,  turns  the 
scale  against  the  debtor.     I  cannot  qualify  the  state- 
ment of  the  debtor  by  giving  effect  to  his  allegation 
that  Mr.  ScotCs  debt  is  disputed ;   the  debt  must  be 
taken  as  the  debtor  has  stated  it. 

In  that  state  I  find  the  case;  in  that  state  I  adjudicate 
upon  it.  I  find  that  the  deed  does  not  comply  with  the 
act  of  parliament. 

His  Lordship  then  dismissed  the  appeal  with  costs  of 
the  present  hearing,  and  ordered  the  remaining  costs  of 
the  appeal  to  be  paid  out  of  the  estate. 
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1864. 


Ex  parte  EDGAR  BROOKS. 
May  25.  •     In  the  Matter  of  EDGAR  BROOKS. 

June  8. 
Before  The     HPHIS  was  an  appeal  from  an  order  of  the  Commis- 

Chancellor  sioner  of  the  Birmingham  District  Court  of  Bank- 

Lord        ruptcy,  by  which  he  directed  that  the  Appellant,  who 
^,  '    had  executed  and  registered  under  the  192nd  section  of 

debtor  has  the  Bankruptcy  Act,  1861,  a  deed  of  composition  with 
decd^unde*  the  ^^^  Creditors,  should  be  committed  for  contempt  for  re- 
Bankruptcy      fusini?  to  submit  to  examination  at  the  summons  of  the 

Art    IRfll 

8. 192,  auy  Respondent  ./a^epA  Wilson,  a  creditor  who  did  not  assent 
^^^'i  J       to  the  deed  of  composition. 

although  de-  '^ 

nyinff  the 

dS  en-*^''      The  Appellant  had  stated  in  his  affidavit,  filed  upon 

titled  to  ex-      the  registration  of  the  deed,  that  amongst  the  creditors 

bankrupt         assenting  to  the  deed  was  the  Birmingham  Banhing 

But  such  crc-    Company;  that  their  entire  debt  was  8,602/.  155.  lldL, 

ditor  must  sub- 

mit  to  the  juris-  and  that  they  held  security  valued  at  4,200/. 

diction  in 

bankruptcy. 

The  Respondent  took  out  a  summons  against  the  Ap- 
pellant in  the  District  Court  of  Bankruptcy  for  him  to 
attend  the  Court  and  be  examined  touching  his  estate, 
with  a  view,  as  the  Respondent  admitted,  to  disprove, 
by  the  examination  of  the  debtor,  the  truth  of  the  alle- 
gation as  to  the  value  of  the  security,  and  thus  by  showing 
the  invalidity  of  the  deed  by  reason  of  its  non-compliance 
with  the  statutory  concUtions  as  to  the  requisite  majority 
of  assenting  creditors  to  support  certain  proceedings  at 
law  then  pending  at  his  suit  against  the  Appellant 

Upon  the  return  of  the  summons  it  was  objected  on 

the 


CASES  IN  CHANCERY. 


213 


the  part  of  the  Appellant  that  the  Respondent,  not  having 
assented  to  the  deed,  had  no  right  to  examine  the  Ap- 
pellant. 

The  Commissioner  overruled  the  objection,  and  upon 
the  debtor  persisting  in  his  refusal  to  be  sworn  unless 
the  creditor  would  execute  the  deed,  made  the  order 
under  appeal ;  suspending  its  execution,  however,  with 
a  view  to  an  appeal. 


1864. 

Ex  parte 
Brooks. 

In  re 
Broom. 


Mr.  Sargoody  for  the  Appellant,  referred  to  Anony- 
mous  (a) ;  Ex  parte  Abbott  (J) ;  Ex  parte  Lawrence  (c) ; 
Ex  parte  Collins  (d),  before  the  Court  of  Bankruptcy, 
and  admitted  that  if  the  immediate  object  of  the  pro- 
posed examination  by  the  creditor  had  not  been  to 
show  that  the  deed  was  invalid,  but  had  been  a  purpose 
beneficial  to  the  creditors  claiming  under  the  deed,  it 
ought  not  to  be  checked,  although  the  indirect  conse- 
quence of  the  examination  might  be  the  destruction  of 
the  deed.  But  he  contended  that  if,  as  avowedly  here, 
the  proposed  examination  was  not  for  the  purpose  of 
benefiting  the  creditors  under  the  deed,  but  was  merely 
for  the  purpose  of  destroying  the  deed,  it  could  not  be 
permitted,  since  it  would  be  at  variance  with  the  rule  in 
bankruptcy  to  permit  such  an  examination.  The  creditor 
here  was  in  fact  bound  by  the  deed,  and  could  not  be  in 
a  better  position  than  that  of  a  creditor  who  had  proved 
under  a  fiat ;  and  a  creditor  who  had  proved  under  a  fiat 
was  not  permitted  to  pursue  an  examination  of  the 
bankrupt  having  for  its  immediate  object  not  a  result 
beneficial  to  the  rest  of  the  creditors,  but  the  destruction 
of  the  fiat  itself. 

He 


{a)  GL.T.  {N.  S.)  166. 
(6)  lb.  195. 


(c)  lb.  559. 
{d)  lb.  665. 


an 


1864. 

Kx  parte 
Brooks. 

In  ro 
Broo&i, 
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He  further  referred  to  Ex  parte  Middleton  {a\  and 
contended  that  neither  the  136th  nor  the  197th  sections 
of  the  Bankruptcy  Act,  1861,  had  any  application  to  the 
present  Respondent's  case. 

Mr.  TF.  D.  Griffith^  for  the  Respondent,  referring  to 
The  Bankruptcy  Act,  1861,  s.  197 ;  Ex  parte  Bonsor(b) 
and  Malkin  v.  Adams  {c),  argued  that  a  creditor  who 
had  proved  under  a  bankruptcy  might  yet  take  proceed- 
ings for  the  purpose  of  superseding  it ;  and  that  in  the 
case  of  a  deed  like  the  present,  if  a  similar  procedure 
were  not  permitted,  a  majority  might  easily  be  made  up 
by  means  of  fictitious  creditors. 

Judgment  reserved. 


Hie  Lord  Chancellor. 

iMut  8.  This  is  an  appeal  from  an  order  of  a  learned  Commis- 

sioner, by  which  he  directed  the  debtor,  who  had  exe- 
cuted a  composition  deed,  to  be  committed  in  conse- 
quence of  his  refusal  to  answer  certain  questions  put  to 
him  by  a  creditor  who  had  not  either  executed  the  deed 
or  assented  to  it  in  vnriting. 

The  proposition  on  the  part  of  the  debtor  was  this, 
that  the  creditor  was  bound  by  the  deed,  and  that,  there- 
fore, as  the  obvious  purport  of  the  examination  was 
merely  to  destroy  the  deed,  the  Court  ought  not,  accord- 
ing to  the  old  rule  of  bankruptcy,  to  sanction  an  appli- 
cation to  itself,  the  purpose  of  which  was  to  destroy 
its  own  process  and  put  an  end  to  its  own  jurisdiction. 
And  cases  were  cited  on  behalf  of  the  debtor,  and  in 

particular 

(a)  Stifru^  p.  201.  (c)  2  Rose,  33  (n). 

(6)  2  Aosr,6K 
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particular  the  case  of  JSx  parte  Lawrence  (a),  in  which 
several  learned  Commissioners  had  applied  the  old  rule 
in  bankruptcy  to  cases  arising  under  deeds. 

I  cannot  but  notice  in  the  first  place  the  mistake  in- 
volved in  these  decisions  of  supposing  that  a  creditor 
becomes  better  entitled  to  the  interposition  of  the  Court 
of  Bankruptcy  by  having  signed  the  deed. 

If  the  deed  be  one  which  complies  with  the  statutCi  a 
creditor  who  has  not  signed  is  equally  bound  as  a  cre- 
ditor who  has  signed ;  and  a  creditor  by  signing  the 
deed  does  not  disentitle  himself  to  the  right  of  putting 
questions  for  the  purpose  of  trying  the  validity  of  the 
deed  any  more  than  a  creditor  is  disentitled  who  has  not 
signed  or  in  writing  assented  to  the  deed  at  all.  Either 
the  creditor  is  bound  or  he  is  not  bounds  according  as 
the  deedy  assuming  it  to  be  duly  registered,  does  or  does 
not  comply  with  the  statute.  If  therefore  a  creditor 
presents  himself  and  addresses  questions  to  the  debtor 
for  the  purpose  of  trying  the  validity  of  the  deed,  he 
certainly  does  not  become  better  entitled  to  such  an 
examination  by  reason  of  his  having  executed  the  deed 
or  in  writing  assented  to  it.  He  is  neither  better  nor 
worse. 

But  I  think  I  shall  better  expound  the  statute  if  1 
bold  that  the  old  rule  in  bankruptcy  of  refusing  to  hear 
any  person  who  had  not  proved  does  not  furnish  any 
rule  of  analogy  on  tlie  foundation  of  which  a  creditor 
ought  to  be  excluded  who  had  not  executed  or  assented 
in  writing  to  the  deed. 

Such  a  creditor  is  prim^  facie  bound  by  the  regis- 
tration of  the  deed,  and  being  so  prim&  facie  bound,  he 

stands 

(a)  6  L  7.  {N.  S.)  559. 


815 


1864. 

Ex  parte 
Brooks. 

In  re 
Brooks. 


/ 
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1864. 

Ex  parte 
Brooki. 

In  re 
Brooki. 


stands  in  just  the  same  position  for  having  the  aid  of  the 
Court  as  a  creditor  who  has  proved  in  bankruptcy. 

I  regret  that  the  statute  did  not  in  the  first  instance 
give  to  the  Court  of  Bankruptcy  exclusive  jurisdiction 
over  all  persons  claiming  under  or  bound  by  these  deeds. 
Creditors  whether  they  claim  under  a  deed  or  are  bound 
by  a  majority  are  made  to  stand  in  the  place  of  creditors 
who  have  proved  in  bankruptcy^  and  it  must  always 
be  remembered  that  in  the  case  of  a  trust  deed  where 
any  examination  is  directed  to  try  the  validity  of  a  deed, 
the  result  of  the  examination  may^  in  the  event  of  the 
invalidity  of  the  deed  being  established^  be  to  prove  the 
necessity  of  the  action  and  adjudication  of  that  Court 
upon  the  deed,  as  the  ground  of  the  commission  by  the 
execution  thereof  of  an  act  of  bankruptcy  on  the  part 
of  the  debtor.  Such  a  case  is  not  one  to  which  the  old 
rule  in  bankruptcy  is  applicable;  for  if  the  creditor 
under  the  old  rule  succeeded  in  showing  that  no  case  of 
bankruptcy  existed^  the  whole  thing  failed:  but  in  a  great 
number  of  instances  where  a  creditor  shows  that  a  deed 
does  not  comply  with  the  statute^  he  shows  at  the  same 
time  (and  that  is  frequently  his  object)  that  a  case  of 
bankruptcy  does  exist  and  no  case  of  a  deed. 

I  think  that  all  parties^  whether  they  have  executed 
the  deed,  whether  they  have  assented  to  it  in  writing,  or 
whether  not  having  executed  and  not  having  assented  to 
it  they  are  bound  by  it,  should  have  the  greatest  facilities 
of  resorting  to  the  Court  of  Bankruptcy  for  the  purpose 
of  ascertaining  whether  the  deed  does  or  does  not  comply 
with  the  statute.  But  then  the  creditor  who  denies  that 
he  is  bound  by  the  deed,  and  yet  applies  to  the  Court  of 
Bankruptcy  for  leave  to  examine,  must  submit  entirely  to 
the  jorisdiction  of  that  Court ;  and  therefore,  if  at  the 
same  time  that  he  makes  his  application  he  insbts,  for 

example. 
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exaDiple^  upon  holding  the  debtor  in  prison,  or  is  re- 
taining property  for  his  own  exclusive  use,  which  is 
demanded  or  sought  to  be  recovered  under  the  deed,  or 
is  defending  an  action  in  which  the  trustee  of  the  deed, 
or  the  debtor  named  therein,  is  Plaintiff,  the  Court  of 
Sankruptcy  ought  not,  where  there  is  a  substantive  pro- 
ceeding to  withdraw  or  to  withhold  property  that  is 
claimed  under  the  deed  from  its  operation,  to  aid  the 
creditor  so  circumstanced  in  claiming  additional  facilities 
for  examination. 
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Ex  parte 
Brooks. 

In  re 
Brooks. 


On  the  other  band,  if  the  creditor  comes  into  the 
Court  of  Bankruptcy  not  being  in  that  predicament,  but 
bon&  fide  asserting  that  the  case  ought  to  be  one  of 
bankruptcy  and  not  of  a  deed,  and  that  the  deed  is  not 
valid  or  in  conformity  with  the  requirements  of  the 
statute,  every  facility  ought,  in  my  judgment,  to  be 
afforded  that  creditor  for  examination. 

It  is  not  requisite  that  I  should  do  more  than  express 
my  opinion  that  the  order  under  appeal  was  right,  and 
that  the  debtor  under  the  circumstances  of  the  case  is 
bound  to  answer  the  questions  put  to  him  under  the 
order  for  the  summons.  With  that  intimation  of  my 
opinion,  I  remit  the  case  to  the  learned  Commissioner. 


t 
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1864. 


Ex  parte  SAMUEL  BARTHOLOMEW  SMITH. 

In  the  Matter  of  a  Deed  of  Conveyance  made  between 

j^^  25.  SAMUEL  BARTHOLOMEW  SMITH  and  his 

June  8, 25.  Creditors. 

Jufy  30. 

Before  The  HP  HIS  was  an  appeal  by  Samuel  Bartholomew  Smith 
Chancellor  ^^^^  ^^  refusal  of  Mr.  Commissioner  Goulbum 

Lord  to  order  his  discharge  from  custody  under  process  issued 

,«,  *  out  of  the  Court  of  Exchequer. 

Where  an  ap-  ^ 

plication  had 

Chwnhere  to  a  John  Venables  May,  the  indorsee  of  a  bill  of  exchange 
Judge  of  a  for  75/.  Ss.  7d.,  drawn  by  the  Appellant  and  dishonored, 
for  the  release  brought,  in  the  month  of  July,  1863,  an  action  on  the  bill 
from  custody     against  the  Appellant  in  the  Court  of  Exchequer,  and  re- 

under  a  ca.  sa. 

of  a  debtor  who  covered  judgment  therein  on  the  17th  of  December,  1863. 

had  previously 
to  his  arrest 

registered  a  Previously  thereto,  however,  viz. : — on  the  12th  of  2>e- 

ing  tJ'be^'^ '  ceiwfier,  1863,  the  Appellant  executed  a  trust  deed,  which, 
deed  under  the  with  an  unimportant  variation,  was  in  the  form  given  in 
Act,  1861,  s.  schedule  (D)  to  the  Bankruptcy  Act,  1861,  and  which  he 
l^^t^^^oh-     procured  to  be  registered  under  the  192nd  section  of 

taincd  thereon    ^  ^ 

the  Chief  Re-  that 

gistrar*s  certi- 
ficate under  s.  198,  and  the  judge  had  decided  that  the  deed  was  not  within  the  pro- 
Tisions  of  the  192nd  section  of  the  Bankruptcy  Act,  1861 : — HeUI,  that  the  Court  of 
Bankruptcy  had  properly  refused  to  release  the  debtor. 

The  proper  course  in  such  a  case  is  to  apply  to  the  Court  out  of  which  the  judg- 
ment issued. 

Whether  the  Court  of  Bankruptcy  would  have  had  jurisdiction  if  the  deed  had  been 
valid  within  the  192nd  section  of  the  Bankruptcy  Act,  1861,  qvdtre. 

In  calculating  the  statutory  majority  of  assentient  creditors  required  under  the 
Bankruptcy  Act,  1861,  a.  192,  to  render  a  deed  under  that  section  binding  on  non- 
asientient  creditors,  secured  creditors  roust  be  taken  in  account  in  the  computation  of 
the  number  of  creditors  constituting  the  majority. 

But  9emble  that  the  amounts  of  their  tecunties  shoold  be  deducted  in  calcnUting  the 
majority  on  the  question  of  value  (a). 

(a)  See  however  as  to  this  the  cases  cited  below,  p.  228,  note. 
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that  act,  obtaining  the  Chief  Registrar's  certificate  of  the       1864. 
fact  ^T*"^^ 

Ex  parte 
Smith. 

On  the  23rd  of  April,   1864,  the  Appellant  was        In  re 

Smith  8 

arrested  at  the  suit  of  JUay,  under  a  writ  of  ca.  sa.  Trust  Dbeo. 
issued  in  the  action  of  May  v.  Smithy  the  arresting 
oflScer  being  indemnified  by  May  as  to  the  consequences 
of  the  arrest,  and  disregarding  the  Chief  Registrar's 
certificate,  which  was  produced  to  him  by  the  Appellant. 


On  the  29th  of  April  a  summons  for  the  discharge  of 
the  Appellant  from  custody  was  taken  out  on  his  behalf 
in  the  action  of  May  v.  Smith.  It  came  on  for  hearing 
on  the  30th  of  April,  1864,  before  Mr.  Baron  Martin, 
at  chambers;  when  that  learned  judge,  being  of  opinion 
that  the  Appellant's  secured  creditors  ought  to  have 
been  taken  into  account  in  calculating  the  total  number 
of  the  Appellant's  creditors  assenting  to  the  trust  deed, 
whereas  it  appeared  that  such  creditors  had  not  been  so 
taken  into  account,  held,  that  the  deed  did  not  comply 
with  the  requirements  of  the  statute,  and  made  no  order 
on  the  summons. 

An  application  was  thereupon  made  to  Mr.  Com- 
missioner Goulburn  in  bankruptcy  for  the  debtor  s  dis- 
charge from  custody. 

This  application  however  was  also  refused,  the  Com- 
missioner thinking  that,  as  the  matter  had  been  heard 
and  decided  on  the  merits  by  a  superior  Court  of  Law, 
he  had  no  jurisdiction  to  interfere. 


From  this  refusal  the  present  appeal  was  brought.  Mat/  25. 

Mr. 


820  CASES  IN  CHANCERY. 

^^!^  Mr.  Bargood  for  the  Appellant. 

^SMrTH^  The  learned  Commissioner's  ground  of  refusal  was 

Xj,  fo        that  he  had  no  jurisdiction.    The  ground  of  the  present 

Smith's  appeal  is,  that  the  Court  of  Bankruptcy  has  power  to 
vindicate  its  own  authority.  The  effect  of  the  certificate 
of  registration  as  a  protection  is  nugatory,  if  the  Court 
of  Bankruptcy  cannot  discharge  a  debtor  from  custody. 
The  cases  of  Ex  parte  Castleton  (a);  Welch  v.  Buck  (6) 
are  in  point,  but  were  not  brought  to  Mr.  Baron  Martins 
attention,  the  only  case  cited  to  him  being  that  of  JSx 
parte  Godden{c),  with  reference  to  the  necessity  of 
reckoning  the  secured  creditors  in  calculating  the  statu- 
tory majority  of  assenting  creditors. — [The  Lobd  Chan- 
cellor :  As  to  that  point,  does  it  not  follow,  from  sec- 
tion 192  of  the  act,  that  creditors  who  have  proved 
must  deduct  the  value  of  their  securities?] — The  ques- 
tion simply  is,  has  not  the  Court  of  Bankruptcy  juris- 
diction to  enforce  its  own  process.  I  submit  that  it 
has. 

Mr.  Heed  (Mr.  Talfourd  Salter  with  him)  for  the 
Respondent 

As  to  the  mode  of  calculating  the  statutory  majority 
of  assenting  creditors,  the  debtor  ought  not  to  be  per- 
mitted  to  make  the  valuation  of  the  securities  held  by 
his  creditors,  JEr  parte  Godden  (c),  before  the  Lords 
Justices,  overruled  the  contrary  decision  of  the  Com- 
missioner in  the  same  case.  Ex  parte  Morgan {d)  is 
consistent  with  it,  and  so  is  Ex  parte  Spy er{e). — [The 
Lord  Chancellor  :  I  never  said  that  a  debtor  might, 
jn  calculating  the  statutory  majority,  put  his  own  value 

on 

(a)  81  L.J.  {N.S.)  Bank.  71.  (d)  lb.  288. 

(6)  31  I.J.  (N.  5.)  Q.  B.  263.         (e)  lb.  318, 
(c)  1  De  G.,  J.  4^  &  260. 
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on  property  comprised    in  the  securides  of  secured       1864*. 
creditors.     I  meant  to  say  that  where  creditors,  having  a      ^^^^^^ 
security,  executed  a  deed  for  a  specified  amount,  they       Smith. 
must  do  so  on  the  same  footing  as  that  on  which  they        In  re 
would  be  admitted  to  prove  in  bankruptcy.    The  point  xrus  "deed 
in  JSr  parte  Morgan  was,  whether,   when  a  creditor 
assents  describing  his  debt  and  not  deducting  his  security, 
be  would  not  be  as  though  he  had  proved  in  bankruptcy 
without  deducting  his  securities.     If  he  rates  his  security 
too  low  so  much  the  worse  for  him.     If  he  rates  his 
security  too  high  so  much  the  better  for  the  other  credi* 
tors.     I  never  intended  in  Ex  parte  Morgan  to  express 
anything  at  variance  with  Ex  parte  Godden.     Secured 
and  unsecured  creditors  must  be  included.] — At  all 
events,  secured  creditors  must  be  reckoned  in  number  in 
the  calculation  of  the  statutory  majority. 

On  the  question  of  jurisdiction  I  submit  that  the  Court 
of  Bankruptcy  has  none  in  the  present  case.  The  Court 
of  Law  whence  the  process  issued  was  the  proper  tribunal 
to  apply  to ;  Re  Harewood  (a). 

He  also  referred  to  the  Bankrupt  Law  Consolidation 
Act,\^9,ss.  112,  113. 

Mr.  Sargood,  in  reply,  as  to  the  question  of  jurisdic- 
tion cited  List^s  Case  (b)  and  Plomer  v.  Macdonough  (c), 
and  argued  i\\?X Ex  parte  Castleton{d)  recognized  the 
jurisdiction  of  the  Court  of  Bankruptcy. 

Reference  was  also  made  to  the  Bankruptcy  Act,  1861, 
8.  198;  The  General  Order  in  Bankruptcyof  ilf^^y  22nd, 
1862 ;  King  v.  Randall  (a). 

The 

(a)  7  £.  r.  {N.  S.)  171.  (0  1  DeG.^  S.  232. 

ib)  2  F.  4*  B.  373.  (rf)  31  L.J.  {N.S.)  Bank.7\. 
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s,^,^^  The  Lord  Chancellor. 

Ex  parte 
Smith.  I  am  not  satisfied  as  to  my  jurisdiction  in  this  matter. 

In  re  Although  I  should  be  glad  to  give  an  opinion  on  the 
Trust  Dbbo.  o^^^^  point,  any  opinion  which  I  might  express  would  be 
an  obiter  opinion  only  and  not  an  authority,  and  there- 
fore I  abstain  from  expressing  such  opinion,  unless  the 
parties  are  agreed  to  abide  by  my  decision.  I  can  quite 
understand  why  Mr.  Baron  Martin  entertained  the  ques- 
tion ;  the  word  "such"  in  the  opening  of  the  198th  sec- 
tion of  the  act  introducing  by  reference  all  the  ante- 
cedent conditions  contained  in  the  192nd  section. 

Mr.  Reed  consented  to  submit  to  the  jurisdiction  of 
the  Court. 

The  Lord  Chancellor  remarked  that  the  extent 
to  which  he  had  intended  to  go  in  the  various  cases 
was  this,  that  a  secured  creditor  bound  by  or  assent- 
ing to  a  deed  was  to  be  treated  as  a  creditor  in  bank- 
ruptcy holding  security;  but  that  his  Lordship  had 
given  no  opinion  whether,  in  the  computation  of  the 
number  of  creditors  by  the  debtor,  the  debtor  might  omit 
a  secured  creditor  on  the  debtor's  own  estimate  of  the 
value  of  the  security. 

Mr.  Sargood  was  then  heard  as  to  the  question  of  the 
mode  in  which  the  secured  and  unsecured  creditors  were 
to  be  reckoned  in  computing  the  statutory  majority.  His 
argument  was  to  the  following  effect : — 

The  legislature  contemplated  that  the  computation 
should  be  the  act  of  the  debtor.  The  order  of  22nd  of 
Majif  1863,  only  supplies  an  omission  in  the  act  itself. 
The  object  of  the  tabular  statement  given  in  that  order 

must 
(•)  14  C.  B.  (N.  5.)  721. 
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must  be  something,  and  may  be  said  to  be  for  proof.        1864. 
But  proof  cannot  be  the  object  of  the  order,  because      )f^^^^ 

£x  p&rte 

creditors  cannot  be  bound  by  their  debtor's  estimate  of  Smith. 
their  debts.  But  the  debtor  is  the  person  to  render  the  ^Q  re 
account,  and  if  he  renders  an  erroneous  account,  he  files  Trow  Deed. 
it  at  his  own  peril.  No  doubt  creditors  are  largely  in- 
terested who  assent  to  a  deed  of  this  nature ;  and  the 
principle  in  the  view  of  the  legislature  was  to  give  to 
those  who  have  an  interest  a  power  of  controlling  the 
subject  of  the  interest.  But  creditors  fully  secured  have 
no  interest.  The  remarks  of  Lord  Justice  Turner  in 
Ex  parte  Oodden  have  been  misunderstood.  His  Lord- 
ship saysy  **  There  is,  as  it  seems  to  me,  another  objection 
which  is  fatal  to  this  deed.  I  think  it  has  not  the  assent 
of  the  necessary  proportion  in  value  of  the  creditors ; 
for,  according  to  the  best  opinion  which  I  can  form  upon 
the  point,  I  think  that,  in  reckoning  the  proportion  of 
assenting  creditors  under  this  section,  the  debts  due  to 
secured  as  well  as  unsecured  creditors  must  be  taken  into 
account  ;**  but  then  his  Lordship  gives  as  his  reason  for 
this  his  opinion,  '*  otherwise  creditors  imperfectly  secured 
would  be  left  at  the  mercy  of  the  unsecured  creditors.*' 
That  must  mean  that  creditors  to  the  extent  to  which  they 
are  unsecured,  being  affected  by  the  acts  of  any  m*ajority, 
are  entitled  to  be  heard,  and  ought  not  to  be^struck  out 
of  the  computation.  Creditors,  therefore,  partially  se- 
cured must  be  reckoned ;  but  it  does  not,  therefore, 
follow  that  creditors  wholly  secured  must  be ;  and  I 
submit  that  they  should  not  be,  and  that  a  fully  secured 
creditor  is  not  a  creditor  within  the  meaning  of  the  act. 
The  question  of  the  distinction  between  partially  and 
fully  secured  creditors  has  never  yet  been  discussed  in 
any  of  the  decided  cases. 

Judgment  reserved,  with  an  order  by  consent 

to  discharge  the  debtor  on  his  finding  two 

Vol.  Ill— 2.  Q  D.j.s.     sureties 
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1864.  sureties  to  the  amount  of  the  detainer, 

)f^"^^  that  he  would  surrender  himself  to  the 

Smith.  process  of  the  Court  if  recommitted. 

In  re 

Smith's  

Trust  Dbed. 

June  8.  The  Lord  Chancellor. 

An  application  was  made  to  me  in  this  case  to  dis- 
charge a  debtor,  Mr.  Samuel  Bartholomew  Smith,  out  of 
custody.  The  application  was  grounded  on  the  debtor's 
having  obtained  protection  from  the  Court  of  Bankruptcy, 
in  consequence  of  his  having  executed  a  trust  deed  for 
the  benefit  of  his  creditors,  and  supported  by  the  argu- 
ment that  the  Court  of  Bankruptcy  has  jurisdiction  to 
discharge  a  person  who  has  been  arrested  under  a  final 
process  issuing  from  a  Court  of  Law,  where  that  person 
has  obtained  the  protection  of  the  Court  of  Bankruptcy. 

It  is  unnecessary  in  this  case  to  enter  into  a  con- 
sideration of  that  question.  For  I  find  that  after  Mr. 
Smith  was  imprisoned  under  a  writ  of  capias  issued  by 
the  Court  of  Exchequer,  an  application  was  made  on  his 
behalf  to  one  of  the  learned  Barons  of  that  Court  for 
his  discharge.  The  application  was  opposed  on  the 
ground  that  the  trust  deed  executed  by  him  was  not  such 
a  deed  as  the  statute  requires  for  the  purpose  of  binding 
non-assenting  creditors,  and  it  certainly  is  clear  from  the 
section  which  empowers  the  Registrar  to  grant  protection, 
that  the  protection  can  only  be  granted  in  the  event  of 
the  deed  being  such  a  deed  as  the  act  describes;  the 
protection  consequently  depending  upon  the  statutory 
character  of  the  deed.  Whether  the  deed  in  the  present 
case  was  or  was  not  such  a  deed,  was  tried  and  decided 
adversely  to  the  deed  by  Mr.  Baron  Martin  in  Chambers, 
who  accordingly  held  that  the  198th  section  of  the  act, 
which  enables  protection  to  be  granted,  was  not  available 

to 
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to  the  present  debtor.     Of  course  the  protection  spoken  1864*. 

of  in  that  section  depends  entirely  for  its  validity  on  the  ^T''*^*^ 

fact  of  the  deed  being  in  the  words  of  the  section  ''  such"  Smith. 

a  deed ;  wherein  the  word  "  such/'  being  as  it  is  a  relative  In  re 

word^  carries  us  back  to  the  anterior  requisites  and  calls  Trust  Dud. 
upon  OS  to  apply  those  requisites  as  the  foundation  of  the 
protection  which  flows  from  the  execution  of  the  deed. 

Mr.  Baron  Martin,  then,  having  decided  that  the  deed 
now  before  the  Court  had  not  the  proper  requisites  for 
registration^  I  cannot,  in  this  indirect  manner,  reverse  his 
decision,  or  constitute  myself  a  Court  of  Appeal  from 
any  common  law  judge  or  any  common  law  tribunal. 
When  a  question  of  this  kind  is  raised  founded  upon 
the  construction  of  the  statute,  the  proper  course  is 
to  apply  to  the  Court  by  which  the  judgment  was 
delivered. 

In  the  present  case,  owing  to  the  consent  which  has  been 
given  to  release  the  debtor  out  of  custody  upon  terms, 
there  maybe  a  difficulty  possibly  in  making  an  appli- 
cation to  the  Court  of  Exchequer.  If,  therefore,  the 
parties  are  content  to  take  the  matter  by  arrangement 
before  me  upon  the  question  of  the  validity  of  the  deed, 
I  will  hear  them  and  give  my  judgment  upon  the  point. 
Otherwise  the  debtor  must  again  be  committed  to  prison. 

Mr.  Sargood  and  Mr.  Reed  having  on  behalf  of  their 
respective  clients  assented  to  the  case  being  argued  before 
the  Lord  Chancellor  upon  the  footing  mentioned  in  ^is 
Lordship's  judgment,  the  case  stood  over  for  further 
argument,  the  Lord  Chancellor  remarking  that  the 
question  was  as  to  the  meaning  of  the  value  of  a  debt. 
Prim&  facie,  that  meant  the  amount  of  the  debt  less 
the  value  of  any  property  held  as  a  security  for  it.  That 
the  expression  ^'estate"  must  mean  the  distributable 

Q  2  estate. 
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1864.        estate^  that  was  the  estate  mmus  the  specific  securities 

^^^>^'^^      affecting  it.     If  a  creditor  under  a  trust  deed  was  to 

Smitbu       stand  in  eodem  statu  with  a  creditor  in  bankruptcy,  debts 

In  re        under  a  deed  must  be  valued  on  the  same  conditions  as 

Trust  ?KBD    ^^^^^ '"  bankruptcy,  that  was  with  deduction  of  securities 

held  for  them.     Therefore,  in  estimating  the  statutory 

majority,  the  unsecured  portion  of  the  debt  was  to  be 

alone  taken  into  account    Then  who  was  to  value  this 

amount     The  debtor  did  that,  and  did  it  at  his  peril. 

Unless  he  did  it  fairly  he  did  not  come  within  the  statute. 

Therefore  the  conditions   in   the    192nd  section   were 

inserted.     The  debtor  must  therefore  put  on  the  security 

a  true  value.     The  object  of  the  statute  was  to  preserve 

a  complete  analogy  between  a  bankruptcy  and  a  trust 

deed. 


June  25.  The  case  now  came  on  to  be  argued  on  the  question 

of  the  validity  of  the  deed. 

Mr.  Sargood  for  the  Appellant 

A  creditor's  debt  is  to  be  reckoned  after  deducting  the 
value  of  his  security,  for  the  value  of  a  debt  is  the 
amount  of  the  debt  minus  the  property  held  by  the 
creditor  as  security  for  it.  Security  is  substantially  a 
part  payment  of  the  debt.  A  creditor  in  bankruptcy 
proves  for  his  debt  minus  the  security,  and  a  creditor 
under  a  trust  deed  is  in  eodem  statu,  and  his  debt  must  be 
vatued  upon  the  same  condition  as  a  debt  in  bankruptcy. 

Therefore  a  fully  secured  creditor  is  not  a  creditor  at  all 
within  the  meaning  of  the  act,  and,  consequently,  ought 
not  to  be  taken  account  of  in  estimating  the  number  of 
creditors. 

Mr. 
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Mr.  Reed  for  the  Respondent.  1864. 

It  is  clear  from  decided  cases  that  a  creditor  holding      «T"^^ 

^       Ex  parte 

security  must  have  his  debt  counted^  for  the  purpose  of       Smith. 

the  statutory  majority,  without  deduction.     But  even  if        J"  ^^ 

Smith's 
the  Courf  overrules  those  cases,  a  creditor  holding  a  se-  Xruit  Duo. 

curity  must  have  his  name  counted. 

[The  Lord  Chancellor.  The  197th  section  gives 
a  clear  intimation  of  the  intention  of  the  legislature  that 
everything  should  be  as  in  bankruptcy.] 

Ex  parte  Godden  (a) ;  Turquand  v.  Moss  (b) ;  and  The 
bankrupt  Law  Consolidation Act,l84:9,  s.  224  were  cited. 

Mr.  Sargood  in  reply. 

The  common  law  decisions  supposed  to  follow  Elx 
jxirte  Godden  have  gone  on  a  misconception  of  that 
case.  The  distinction  between  partially  and  fully  se- 
cured creditors  has  never  yet  been  considered  ;  nor  have 
the  words  in  the  Bankruptcy  Act,  1861,  s.  192,  con- 
dition 1,  ''majority  in  number  representing  three-fourths 
in  value/'  been  sufficiently  attended  to. 

Judgment  reserved. 


The  Lord  Chancellor.  July  30. 

I  must  come  to  the  conclusion  in  this  case  that  the 
deed  of  the  12th  of  December,  1863,  is  invalid,  not  on 
the  ground  that  the  value  of  the  security  was  not  de- 
ducted from  the  secured  debts,  but  upon  other  grounds, 
and  amongst  them  one  which  was  insisted  on  by 
Mr.  Reed,  viz.  that  even  if  the  value  of  the  security  is 

to 

(fl)  1  De  G.,  J.  <J  S.  260.  {b)  17  C.  B.,  N.  S.  15. 
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1864.  to  be  deducted  (as  I  believe  it  is),  the  creditor  must 

^^'^'^^^  still  be  ranked  in  the  number  of  creditors,  although  his 

Smith.  security  may  reduce  the  amount  of  his  debt  to  nothing. 

In  re  And  if  that  course  is  taken  in  the  present  case,  it  will  be 

Trust  E^KBD.   ^^^^^  ^^*'  there  would  not  be  a  majority  in  number, 
even  if  it  turned  out  that  there  was  a  majority  in  value. 

All  the  doubts  that  have  been  expressed  on  this  subject 
are  referable  to  one  single  source,  namely,  a  dictum 
attributed  to  a  learned  judge  in  a  case,  the  reports  of 
which  are  not  in  all  respects  alike  (a).  I  do  not  ac- 
cept that  as  any  authority  on  the  point,  but  shall 
decide  that  the  value  of  the  amount  of  the  security  is  to 
be  deducted,  and  that  the  residue  represents  the  value  of 
the  debt  in  the  view  of  the  legislature  as  expressed  in 
the  Act  of  1861; 


Appeal  dismissed. 

(a)  The  judgments  of  both  the  Lord  Chancellor  as  to  the  mode 

Lords  Justices  in  Ex  parte  God-  of  dealing  with  secured  creditors 

den^  as  reported  in   this  series  in  reckoning  the  statutory  majo- 

(1  De  G.,  J.  4-  5.  260),  were  rity  of  creditors,  see   Whittaker 

printed  from  their  Lordships' own  v.  Lowe,  4  H.  4-  C.  109  ;   L,  1L 

written  judgments.  1   Exch,  74,  and  In  re  Stark, 

With  regard  to  the  opinion  ex-  L,  JR.  1  Chanc.  Jpp.  150. 
pressed  in  the  present  case  by  the 
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1864. 


Ex  parte  OOBSON. 

In  the  Matter  of  CHARLES  ANDERSON'S  Trust 

Deed. 


•M 


July  30. 

R.  DE  OEX,  on  behalf  of  a  debtor,  who  had     Before  The 
executed  a  deed  for  the  benefit  of  his  creditors     ckaZellor 
in  the  form  given  in  schedule  (D)  to  the  Bankruptcy        Lord 
Act,  1861,  and  on  behalf  of  the  trustees  of  the  deed,  ^^^H^^' 
moved  ex  parte  by  way  of  appeal  from  the  refusal  of  made  in  sup- 
Mr.  Commissioner  Goulbum  to  allow  as  suflScient  under  ^pH^tton  to 
the  200th  section  an  affidavit  of  the  circumstances  of  the  dispense  with 
case  as  dispensing  with  the  necessity  of  obtaining  the  mentsof  the 
majority  required  by  the  192nd  section.     The  motion  was  Bankruptcy 
jdso  for  an  order  for  the  registration  of  the  deed  nunc  pro  192,  on  the 
tune  as  of  the  day  on  which  the  learned  Commissioner  g'®"?^  ***** 

"  tne  circum^ 

refused  to  allow  the  affidavit  and  direct  the  registration,    stances  of  the 

case  are  within 
the  200th  sec- 

The  evidence  which  the  Commissioner  had  considered  ^^^n  of  the  act, 
insufficient  was  an  affidavit  in  which  the  deponents,  one  circumstances 
of  whom  was  the  debtor,  deposed  that  certain  bills  of  ^'*^  grater 

'^  certamty  than 

exchange  which  had  been  accepted  or  indorsed  by  them  by  merely 
(according  to  the  exigency)  in  respect  of  certain  specified  [J^^'d^^nent 
debts  referred  to  in  the  affidavit  had  been  {as  the  depo-  is  informed 

and  venlv 

nents  had  been  informed  and  verily  believed)  indorsed  believes  them 
and  paid  away  by  the  original  holders,  and  that  the  tobeassuted. 
deponents  were  unable  to  ascertain  by  whom  such  bills 
or  certain   other  negotiable   securities  in  the  affidavit 
referred  to  were  holden. 


The  Lord  Chancellor  thought  the  affidavit  in- 
sufficient, and  dismissed  the  appeal. 
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1864. 


July  30. 


Exparte  JOSEPH  JONES 

In  the  Matter  of  ROBERT  MURRAY  M'TURK, 

a  Bankrupt. 

And  in  the  Matter  of  ROBERT  MURRAY  M'TURK'S# 

Assignment. 


Before  The     fTlHIS  was  an  appeal  by  the  petitioning  creditor  from 

Chancellor  *"  order  of  Mr.  Commissioner  Ayrton^  made  on 

Lord         ^1,^  30th  of  June.  1864,  refusing,  with  costs,  a  motion 

WkSTBURT.  '  w  Of 

The  Court  has  ^^^  *"  order  upon  the  trustees  of  a  deed  in  the  form  of 
noiurisdiction  the  statutory  deed  given  in  the  schedule  (D)  to  the 
in  the  statutory  Bankruptcy  Act,  1861^  to  pay  the  petitioning  creditor's 
^^v^^^Tk"*  costs  of  a  dismissed  petition  for  adjudication  out  of  the 
to  t^e^Bai^     debtor's  estate  in  their  hands. 

ruptcy  Act, 

1861,  and  exe-      The  deed  was  executed  by  the  debtor  on  the  31st  of 

cuted  by  a  ^^ 

debtor  to  make  March,  1864. 

an  order  upon  • 

^®  ^™^*5*  ^^  The  Appellant,  who  was  a  dissentient  from  the  arrange- 

paymentoutof  Qient  contemplated  by  the  deed,  filed  a  petition  for 
^e  estate  in  adjudication  of  bankruptcy  against  the  debtor  on  the  4lh 
a  petitioning  of  April,  1864,  under  which  the  latter  was  adjudicated 
^^^^JX'*"  bankrupt  on  the  6th  of  April,  1864;  but  proceedings  in  the 
cation  of  bank-  adjudication  were,  in  consequence  of  the  existence  of  the 
the  debtor        deed  and  the  probability  of  its  ultimate  registration  under 

made  after  the  section  192  of  the  act,  stayed  from  time  to  time,  until  on  the 
execution  of  "^ 

the  deed,  but  6th  ot  May,  1864,  the  deed  having  then  been  registered 
annulfedln  ^°^®'  section  192,  and  the  Commissioner  being  of  opinion 
consequence  of  that  all  the  requirements  of  the  Act  had  been  complied 
of^hTdeed  ^^  ^*^^K  annulled  the   adjudication   made  on   the  6th   of 

under  the         April,  1864,  and  dismissed  the  petition  for  it. 

Bankruptcy 

Act,  1861, 

••  192.  The  order  thus  made  by  the  Commissioner  was  silent 

altogether 
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altogether  as  to  the  costs;  nor  were  they  asked  for  on  1864. 

1)ehalf  of  the  Appellant  at  the  time  when  the  order  was  ^f^^^ 

'^^  Ex  parte 

made.  Jones. 


The  Appellant,  on  the  10th  of  June,  1864,  made  a 
separate  application  to  the  Court  for  an  order  upon 
the  trustees  of  the  deed  for  payment  of  his  costs  up  to 
the  adjudication  out  of  the  debtor's  estate  in  their  hands; 
and  from  the  refusal,  with  costs,  by  the  Commissioner 
(who  had  taken  time  to  consider  his  judgment)  of  the 
application  thus  made,  the  Appellant  now  appealed. 

Mr.  Sargood  for  the  Appellant,  relied  upon  the  Bank- 
ruptof  Act,  18619  ss.  197  and  213. 

The  Lord  Chancellor,  without  calling  upon  Mr. 
Charles  Hall,  who  appeared  for  the  trustees,  thought 
that  the  213th  section  of  the  act  only  gave  jurisdiction 
to  the  Court  to  award  costs  in  a  subsisting  bankruptcy 
or  under  a  deed.  In  the  present  case  the  annulling 
order  and  dismissal  of  the  petition  for  adjudication  had 
done  away  with  the  bankruptcy ;  and  the  Court  had  no 
Jurisdiction  under  the  deed  to  make  an  order  upon  the 
trustees  of  the  deed .  for  payment  out  of  the  estate  in 
their  hands  of  costs  incurred  in  the  bankruptcy,  which 
had  been  so  done  away  with.  The  want  of  such  a  pro- 
vision might  be  an  unintentional  omission  in  the  act ;  but 
if  so,  it  was  one  which  the  Court  had  no  power  to  supply, 
whilst  if  the  Court  acceded  to  the  argument  of  the  Appel- 
lant, it  would  be  encouraging  every  dissentient  from  a 
deed  of  arrangement  to  petition  for  an  adjudication  of 
bankruptcy  against  the  debtor  for  the  sake  of  costs. 
The  appeal  must  be  dismissed. 

Mr  Charles  Hall,  for  the  trustees,  asked  for  the  costs 

of 


In  re 

M*TURK. 


r 
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1864. 


£z  parte 
Jon  BB. 

In  re 
MTuRX. 


of  the  appeal,  urging  that  the  Appellant  ought  to  pay 
them,  he  having  made  no  application  for  his  costs  on  the 
occasion  of  the  application  to  dismiss  the  petition  for 
adjudication. 

The  Lord  Chancellor  was  of  that  opinion  and 
ordered  accordingly. 


Ex  parte  CHARLES  MORRISON,  JQ^N  DILLON, 
GEORGE  BROWN  and  ROBERT  SLATER. 

In  the  Matter  of  a  Trust  Deed  made  between  EDWIN 
JOHN  HENRY  CLUNN  and  Trustees  for  his 
Creditors. 

rriHIS  was  an  appeal  by  Messrs.  Morrison^  Dillon  If 
Co.  from  the  refusal  of  Mr.  Commissioner  I^ane 
to  allow  them  to  issue  process  against  the  Respondent 
Edwin  John  Henry  Clunn^  notwithstanding  the  execu- 
tion and  registration  by  him  under  the  Bankruptcy 
Act,  1861,  s.  192,  of  a  trust  deed  for  the  benefit  of  his 
creditors  in  the  form  given  in  schedule  (D)  to  the  Act. 

At  the  date  of  the  deed  the  Respondent  was,  and  at 
present  assets,  the  date  of  the  application  to  the  learned  Commissioner 
deferred  poe-  he  remained,  indebted  to  the  Appellants  in  the  sum  of 
sibility  ofthe     gSS/.,  the  amount  of  two  bills  of  exchange  dated  re- 

accmer  of  '  '^  ^ 

a  trifling  sum  ^  spectively 

on  a  balance 

of  accounts  between  tbe  debtor  and  his  late  partners,  such  possibility  being  dependent 
upon  the  result  of  legal  proceedings  taken  by  the  partners  to  obtain  relief  againat 
payments  made  by  them,  executed  a  trust  deed  in  the  form  given  in  schedule  (D)  to 
the  Bankruptcy  Act,  1861,  which  was  registered  under  the  192nd  section  of  that 
act : — Htldf  that  the  deed  was  invalid  as  a  fraud  upon  the  act,  and  that  a  dissentient 
creditor  ought  to  have  leave  to  issue  process  against  the  debtor,  notwithstanding  the 
registration  of  the  deed. 


Jaiiy  30. 

Before  The 
Lord 

Chancellor 
Lord 

Wbstburt. 

Where  a 
debtor,  being 
sued  by  a 
creditor  on  a 
dishonoured 
bill  of  ex- 
change, and 
having  no 
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spectively  the  SSnd  oi  May^  1863,  and  payable  respec-        1864. 
tiyely  six  and  eight  months  after  date.    These  bills  were      )f^^ 

J  1       T?  5  Ex  parte 

drawn  by  the  Respondent  upon  and  accepted  by  one     Morrison. 

Joseph  Davison^  and  were  made  payable  to  the  order  of        In  re^ 

the  drawer,  by  whom  they  were  indorsed  to  the  Appel-  TeuitDbrd. 
lants.     They  were  received  by  the  Appellants  in  part 
compromise  on  the  part  of  the  Respondent  of  an  action 
brought  by  them  against  a  certain  firm  of  Clunn  ^  Co., 
the  members  of  which  consisted  (down  to  the  21st  of 
JVavembeTf  1862,  when  it  was  dissolved  as  to  the  Re- 
spondent) of  the  Respondent,  his  father  Thomas  Clunn 
and  his  brother  Thomas  John  Clunn.    The  other  part- 
ners defended  the  action  on  the  ground  that  the  guarantee 
of  the  firm,  which  constituted  the  ground  of  the  action, 
had  been  given  by  the  Respondent  without  authority. 
The  Appellants,  thinking  it  probable  that  the  facts  were 
as  alleged,  discontinued  their  action  against  the  other 
partners,  but  continued  it  against  the  Respondent,  who 
eventually,  after    some  further  and   (as   was  alleged) 
vexatious  resistance,  compromised  it  on  terms,  part  of 

which  consisted  of  the  delivery  of  the  two  bills  above 

mentioned. 

During  the  pendency  of  these  proceedings  and  on 
the    17th   of  February  J   1863,  the  Respondent  by  an 
indenture   of  that  date   made  an  absolute  assignment 
of  certain  household   furniture  and  effects  to  Thomas 
Clunn,  Thomas  John  Clunn  and  George  Richard  Clunn, 
which  was  registered  as  a  bill  of  sale.     This  indenture 
was  not,  however,  particularly  referred  to  in  the  evidence 
on  the  present  application,  except  by  a  statement  in  the 
affidavit  in  support  of  the  application  on  the  authority 
of  the  trustees  of  the  trust  deed  of  the  *12th  of  De- 
cember, 1863,  before  mentioned,  that  the  furniture  in- 
cluded in  the  bill  of  sale  was  all  that  the  Respondent 
possessed  at  the  time. 

The 
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1864.  The  first  of  the  two  bills  given  to  the  Appellants  in 

^^r^^'^^      compromise   of   their   action    against  the    Respondent 

Ex  pArto 

MoREnoM.    arrived  at  maturity  on  the  25th  o(  November ^  1863,  and 

In  re         was  then  dishonored. 
Clunn's 
Trubt  Dbkd. 

On  the  5th  of  December ,  1863,  the  Appellants  com- 
menced proceedings  against  the  Respondent  in  respect 
of  the  bill  so  dishonored. 

On  the  12th  oi  December,  1863,  the  Respondent  exe- 
cuted the  trust  deed,  upon  which  the  decision  under 
appeal  was  founded.  The  trustees  named  in  it  were 
Thomcis  Clunn  and  one  Alfred  John  Clunn,  another  of 
the  Respondent's  brothers. 

The  aflSdavit  filed  with  the  deed  in  pursuance  of  the 
General  Order  of  22nd  May,  1862,  stated  that  the  total 
amount  of  the  Respondent's  debts  was  15,453/.  2$.  Id., 
and  the  total  amount  in  value  of  assenting  creditors 
(thirteen  in  number  out  of  twenty-two  in  all)  was 
12,164/.  5s.  Ad.  Among  the  assenting  creditors  were 
reckoned  T.  Clunn  and  T.  J.  Clunn  for  8,078/.  5s.  9rf., 
T.  Clunn  for  2,350/.  and  A.  J.  Clunn  for  48/.  18*.  7rf. 

The  Appellants  were  dissentients. 

On  the  4th  o(  March,  1864,  the  solicitors  of  the  Ap- 
pellants wrote  to  the  solicitors  of  the  trustees  of  the 
trust  deed,  making  inquiries  as  to  the  progress  of  the 
realisation  of  assets  under  the  deed.  The  last-mentioned 
gentlemen  on  the  10th  of  March,  1864,  replied  simply 
that  the  trustees  had  no  assets ;  and  again  on  the  22nd  of 
March,  1864^  in  reply  to  a  further  letter  of  the  Appel- 
lants' solicitors,  they  wrote  as  follows  : — 

''  We  repeat  that  there  are  no  assets  at  present ;  but  we 
hope  that  on  the  estate  being  finally  wound  up  (an  event 

which 
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which  cannot  happen  for  a  considerable  time),  there        1864. 

will  be  a  fund  to  divide  amonff  the  creditors.     We  are      „   ^ 

of  opinion  that  the  bill  of  sale  to  which  you  allude  is     Morrison. 

good  against  the  trustees,  and  would  be  good  against         In  re 

•     1.     1         X      »  Clonn*s 

assignees  in  bankruptcy.  Trust  Died. 

The  bill  of  sale  alluded  to  in  this  letter  was  that  of 
the  17th  of  February^  1863,  above  mentioned. 

The  solicitors  of  the  Appellants  were  subsequently  in- 
formed by  the  solicitor  of  the  trustees  of  the  deed,  that 
the  only  assets  which  could  come  to  the  estate  of  the  Re- 
spondent, would  arise  in  the  following  manner,  viz : — that 
the  debtor  had  improperly  accepted  bills  in  the  name  of 
his  partnership  firm,  which  bills  he  for  his  own  private 
purposes  had  handed  to  persons  from  whom  it  was  alleged 
he  received  no  consideration ;  that  the  remaining  partners 
had  been  called  upon  to  pay  these  bills,  and  that  they 
had  either  paid  or  compromised  all  of  them,  and  that 
they  were  then  seeking  to  recover  from  the  persons  who 
had  received  the  bills  from  the  Respondent  the  amount 
which  they  had  been  called  upon  to  pay,  and  that  it  was 
possible  on  that  amount  being  received  and  the  accounts 
taken  between  the  partners  a  small  sum  might  be  coming 
to  the  Respondent. 

Under  these  circumstances  the  Appellants  made  an 
application  to  Mr.  Commissioner  Fane  for  leave  to  issue 
process  against  the  Respondent,  notwithstanding  his 
execution  and  the  registration  of  the  trust  deed,  and 
irom  the  refusal  of  the  learned  Commissioner  to  accede 
to  the  application,  the  present  appeal  was  brought. 

Mr.  Sargood  appeared  for  the  Appellants. 

Mr.  Giffard  and  Mr.  Bagley  for  the  Respondent. 

For 


£ 
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1864.  '         For  the  Appellants,  it  was  urged  that  this  was  a  case 

^"^^^      of  precisely  the  nature  contemplated  by  the  legislature, 

Morrison,     when,  by  the  198th  section  of  the  act,  it  reserved  to  the 

In  re         Court  the  power  to  permit  the  issue  of  process  not- 

Trost'debo.  withstanding  the  existence  of  the  deed  ;  that  the  deed  in 

the  present  case  was  in  reality  a  mere  sham  and  a  fraud 

on  the  act  of  parliament,  and  that  if  such  a  deed  executed 

under  such  circumstances  were  to  be  held  valid,  the 

penalties   imposed   by  the   Bankrupt  Law   would  be 

rendered  futile. 

For  the  Respondent,  it  was  contended  that  such  deeds 
were  very  common  and  really  gave  up  to  creditors  all 
the  debtors  had,  whether  much  or  little  or  nothing;  that 
the  want  of  assets  in  a  bankruptcy,  especially  under  the 
present  state  of  the  law,  whereby  bankruptcy  and  in- 
solvency had  been  fused  together,  was  no  ground  for 
refusing  to  release  or  discharge  a  debtor,  and  that  the 
same  principle  ought  equally  to  hold  good  in  the  case  of 
a  deed ;  that  in  the  present  case  it  was  in  evidence  that 
there  might  be  some  assets,  and  that  nothing  could  be 
gained  by  the  present  proceeding,  the  only  object  of 
which  was  not  to  impeach  the  validity  of  the  deed,  but 
to  imprison  the  debtor,  an  object  contrary  to  the  policy 
of  the  law. 


The  Lord  Chancellor. 

This  is  a  fraudulent  attempt  to  obtain  a  release  of  a 
debtor  from  his  debts  by  an  abuse  of  the  act  of  parlia- 
ment. 

It  is  stated  at  the  bar  by  the  counsel  for  the  Re- 
spondent that  many  deeds  of  this  kind  have  been  exe- 
cuted. If  so,  whenever  a  similar  fraudulent  attempt  to 
abuse  the  provisions  of  the  act  is  brought  before  me,  I 

shall  not  be  slow  in  applying  a  remedy. 

It 
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It  is  argued  on  behalf  of  the  Respondent  that  a  man        1864. 

may  have  himself  made  a  bankrupt,  although  not  worth      _ 

a  penny,  and  that  the  condition  in  which  the  law  is  allows     Morrison. 

that  to  be  done.     But  a  man  who  so  applies  the  pro-         ^n  ^ 

Clumn'b 
visions  of  the  act  does  so  openly  and  without  fraud,  Trust  Dkbd. 

that  is  to  tay,  without  &lsehood,  without  an  attempt  to 
pervert  a  section  of  the  act  of  parliament  given  for  one 
parpose  to  another  and  a  different  purpose.  That  con- 
stitutes fraud,  and  that  makes  the  distinction  between 
the  two  cases. 

The  learned  Commissioner's  order  must  be  reversed 

and  the  order  made  which  was  sought  from  him  in 

the  first  instance.    The  deposit  must  also  be  returned  to 

the  Appellants.    They  have  done  service  to  the  trading 

world  by  opposing  this  attempt  to  abuse  the  provisions 

of  the  act,  and  I  am  sorry  that  I  cannot  make  an  order 

to  give  them  immunity  from  the  expenses  which  they 

have  incurred. 


-wft*  a^   f_,,.t  Ace*  ^     -   f,ooi  tt»e  ,  ^^det 


^^''^        UaHO^*^^^^-'-^^' 
S4*«f,t^    cation  teq^f  V>eet  o?  «^*^  *L 

the  a^*^  r^Vei  -  -;  ,,  .uesU-^J^s  -^^ 

--7::s^-tcC--r  fat  --  -^^^ 
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Mr.  Charles  Russell,  Tor  the  Appellants^  contended        1864. 
that  the  194th  section  of  the  act  gave  power  to  the  Court      ^"^v-^^ 
to  extend  the  time  for  the  registration  of  deeds  within^      Skinner. 
not  merely  the  194th  section,  but  also  the  192nd  section, 
and  that  the  present  case  was   on  its  merits  one  for 
an  order  for  extension  of  the  time  fbr  registration,  or  an 
order  for  registration  nunc  pro  tunc. 

He  cited  lie  a  Trust  Deed  {a) ;  Wishart  v.  Fowler  (6) ; 
M  Simpson  (c). 


7^  Lord  Chancellor  said  he  was  clearly  of  opinion 
tbat  the  194th  section  of  the  act  gave  no  jurisdiction  to 
tbe  Court  to  dispense  with  the  4th  condition  of  the 
193nd  section,  and  his  Lordship  refused  the  application 
hut  allowed  the  Appellants  to  take  back  the  deposit  and 
^  have  an  order  for  registration  of  the  deed  under  the 
194th  section  of  the  act. 

(«)  10  L  T.  (JV.  S.)  245.  (c)  12  W.  R.  351. 

W  4  a  ^  S.  674. 


^^•-  Ul-g.  H 


D.J.S. 


/ 
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Nov.  23. 
Dec.  7. 

Before  The 

Lord 
Chancellor 

Lord 
Westburt. 

An  instrument 

Eurpordng  to 
e  a  deed  of 
assignment  of 
all  a  debtor's 
estate  and 
effects  for  the 
benefit  of  bis 
creditors,  and 
signed  by  the 
debtor,  is  in- 
admissible as 
evidence  of  an 
act  of  bank- 
ruptcy on  his 
part,  if  un- 
stamped.   £x 
parte  Wtmley 
(1  DeG.tJ. 
Sf  5.  273) 
doubted. 

Remarks  as 
to  the  nature  of 
the  case  which 
should  be  made 
by  a  creditor 
of  a  bankrupt 
who  seeks  (bv 
petition)  with- 
out the  consent 
of  any  party 
interested  to 
annul  an  ad- 
judication 
made  on  the 
bankrupt's 
petition,  and  to 
earlier  than  the 


Ex  parte  THOMAS   BAYLEY  POTTER  and 

FRANCIS  TAYLOR. 

In  the  Matter  of  EDWARD  GEORGE  BARRON 

the  younger^  a  Bankrupt. 

fTlHIS  was  an  appeal  on  the  part  of  Messrs.  Thomas 
Bayley  Potter  and  Francis  Taylor^  who  carried 
on  business  together  in  co-partnership^  and  as  such  co- 
partners were  creditors  of  the  Respondent^  the  bank- 
rupt, from  an  order  of  Mr.  Commissioner  Ooulbum 
dismissing  a  petition  presented  by  them  for  the  annul- 
ment of  the  existing  adjudication  of  bankruptcy,  and  the 
dismissal  of  the  petition  on  which  it  was  founded  (such 
petition  being  the  bankrupt's  own),  the  Appellants  under- 
taking immediately  upon  such  dismissal  to  present  a 
petition  by  themselves  and  apply  for  an  adjudicatioa 
of  bankruptcy  against  the  bankrupt 

The  petition  on  which  the  order  under  appeal  was 
made,  and  which  was  verified  by  the  affidavit  of  Mr* 
Taylor,  alleged  in  effect  the  indebtedness  of  the  bank- 
rupt to  the  Appellants ;  that  by  an  indenture  dated  the 
13th  of  June,  1864,  the  bankrupt  assigned  and  transferred 
to  Cornelius  Turner,  Wilson  Woodhead  and  Oeorge 
Whitehouse  all  his  estate  and  effects  in  trust  for  the 
creditors  of  the  bankrupt ;  that  the  Appellants,  although 
the  largest  creditors  of  the  bankrupt,  had  not  been 
consulted  in  the  matter  of  this  assignment,  or  had  had 
its  existence  notified  to  them ;  that  on  the  17th  of  June, 
1864,   the   bankrupt  was   so   adjudicated   on   his   own 

petition 

obtain  an  adjudication  of  his  own  relating  to  an  act  of  bankruptcy 
debtor's  petition. 
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petition  that  day  filed;  that  the  Appellants  had  been 
informed  and  verily  believed  it  to  be  true  that  shortly 
before  his  bankruptcy  the  bankrupt  transferred  to  a 
person  named  Taylor  a  quantity  of  goods  by  way  of 
preferencei  and  that  they  were  advised  and  believed 
that  various  questions  might  arise  as  to  this  preference 
and  the  deed  of  assignment  and  its  validity  as  against 
the  assignees  of  the  estate  and  effects  of  the  bankrupt 
thereunder,  which  could  not  properly  be  brought  before 
the  Court  under  the  petition  filed  by  the  bankrupt,  and 
that  the  Appellants  were  anxious  that  an  investigation 
should  be  made  with  reference  to  the  bankrupt's  dealings 
and  transactions,  and  that  for  this  purpose  it  would  be 
desirable,  with  a  view  to  invalidate  such  assignment  and 
to  recover  the  goods  so  transferred  by  way  of  preference, 
and  to  make  such  investigations  as  aforesaid,  that  an 
adjudication  of  bankruptcy  should  be  obtained  against 
the  bankrupt  under  a  petition  to  be  presented  by  a 
creditor  or  creditors  of  the  bankrupt,  and  which  in- 
vestigation the  Appellants  were  advised  and  believed 
could  be  more  readily  made  under  an  adjudication  to  be 
obtained  as  last  aforesaid,  and  that  the  Appellants  were 
j)repared  to  file  such  petition  on  their  own  behalf  and  to 
]>roceed  to  adjudication  thereon. 

The  prayer  of  the  petition  was  to  the  effect  already 
stated. 

Mr.  Little  for  the  Appellants. 

[7Ae  Lord  Chancellor  asked  whether  the  Court 

^c^oald  annul  the  existing   adjudication  of  bankruptcy 

^^  gainst  the  bankrupt  on  a  mere  undertaking  to  file  a 

T^tition  for  a  new  adjudication  without  being  satisfied 

^  liat  a  new  adjudication  would  be  obtained.] 

He  referred  to  Ex  parte  Taylor  (a). 


1664. 

£x  parte 

POTTBR. 

Inrs 
Barron. 


(a)  e  DtG.^M.if  G,  737. 
R2 


IThe 
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£x  parte 

POTTBR. 

In  re 
Barron. 


[The  Lord  Chancellor  adverted  to  the  want  of 
precision  in  the  allegations  of  the  petition  as  to  the 
specific  act  of  bankruptcy  relied  upon  by  the  Appellants, 
and  said  that  it  should  have  been  shown,  or  at  any  rate 
suggested,  with  greater  clearness  by  the  petition  than 
had  been  done,  that  in  the  interval  between  the  date  of 
the  act  of  bankruptcy  relied  on  and  the  date  to  which 
the  adjudication  already  here  existing  related,  viz* : — the 
17th  of  June,  1864,  the  bankrupt  had  parted  with  pro- 
perty which  could  not  be  reached  by  the  assignees  under 
the  present  adjudication*  His  Lordship  said  that  he 
could  not  accept  a  bare  possibility  of  there  being  a  prior 
act  of  bankruptcy  to  which  a  new  petition  might  relate 
back ;  and  that  so  far  as  at  present  appeared  no  greater 
benefit  seemed  likely  to  result  to  the  creditors  from  an 
adjudication  to  be  made  as  proposed  by  the  Appellants 
than  could  be  obtained  under  the  existing  adjudication.] 


Mr.  Little.  The  assignment  of  the  13th  of  June, 
1864,  is  alleged  in  the  petition,  and  that  with  sufficient 
precision  to  show  that  its  execution  by  the  bankrupt  was 
an  act  of  bankruptcy  on  his  part  which  would  go  further 
back  in  point  of  time  than  the  present  adjudication* 
Tappenden  v.  Burgess  {a). 

[Mr.  Sargood,  for  the  bankrupt,  pointed  out  that  the 
assignment  in  question,  although  executed  by  the  bank- 
rupt, had  never  been  either  stamped  as  an  ordinary  deed 
or  registered  under  the  Bankruptcy  Act,  1861,  and  being 
produced  in  Court  and  examined  it  bore  out  that  state- 
ment.- Its  frame  was  that  given  in  schedule  (D)  to  the 
Bankruptcy  Act,  1861.] 


[Upon  these  facts  appearing^  Mr.  Little,  after  referring 

to 

(a)  4  Eait,  230. 
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to  Re  Mew  and  Thome  (a),  with  reference  to  the  ob- 
jections to  which  the  assignment  was  exposed  if  sought 
€o  be  used  as  an  actual  assignment  and  an  act  of  bank- 
ruptcy on  the  part  of  the  assignor  by  reason  of  its  not 
lieing  stamped,  asked  for  time  to  search  for  further 
authorities  on  the  point.] 


2i3 


1864. 

Ex  parte 
Potter. 

In  re 
Bareom. 


The  case  accordingly  stood  over  for  that  purpose,  the 
Xord  Chancellor  saying  that  he  should  not  be  disposed 
^subject  to  what  the  Respondents  might  have  to  say  on 
^he  subject)  to  dismiss  the  petition  on  merely  technical 
^)r  formal  grounds.  The  Appellants  would  have  to  show 
^at  the  execution  by  the  bankrupt  of  the  so-called  deed 
^f  assignment  in  its  actual  condition  was,  as  opposed  to 
"what  it  might  be  made  by  subsequent  stamping,  an  act  of 
^nkniptcy  on  his  part,  or  they  must,  (and  they  might 
'take  leave  so  to  do  by  affidavit,)  show  some  other  suf- 
ficient act  of  bankruptcy  relating  further  back  in  point  of 
time  than  did  the  existing  adjudication,  under  which 
aissets  might  be  reached  which  could  not  be  reached 
^nder  the  existing  adjudication. 


The  argument  was  resumed  on  this  day  as  to  the 
Validity  of  the  assignment  as  an  act  of  bankruptcy.  No 
ftrther  evidence  had  been  adduced  as  to  the  existence 
^f  any  prior  act  of  bankruptcy. 


Dec.  7. 


Mr.  Little  again  referred  in  support  of  his  argument 
to  the  case  of  Tappenden  v.  Burgess  as  to  the  execution 
«f  the  assignment  being  an  act  of  bankruptcy,  and  to 
the  case  of  JRe  Mew  and  Thorne  (a)  as  to  the  deed  being 
I'eceived  in  evidence  as  an  act  of  bankruptcy,  in  addition 
to  which  he  referred  to  Ex  parte  Wensley  (A),  (which 

he 

(a)  5  L.  r.,  N,  5.  435.  (6)  1  Dt  G.,  J.  *  S.  273. 
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Ex  parte 
Potter. 

In  re 
Barron. 


he  inadvertently  cited  as  a  decision  of  Lord  Campbellf) 
and  he  contended  that  these  cases  showed  that  for  the 
purpose  in  question  a  deed  might  be  received  in  evidence 
though  not  registered  as  required  by  the  Bankruptcy 
Act|  1861^  and  that  h  fortiori  it  should  be  received 
where  the  only  objection  to  it  was  the  want  of  a  stamp, 
since  that  objection  could  (^ch  was  the  advance  in  the 
leniency  of  the  law  in  its  treatment  of  unstamped  deeds, 
which  was  traceable  through  the  various  statutes  5W»  ^ 
M.  c.  ei,  s.  11 ;  18  &  14  Vict.  c.  97,  s.  12;  17  &  18 
Vict  c.  125,  ss.  28,  29)  be  removed  or  obviated  by  a 
subsequent  stamping  accompanied  by  the  payment  of  a 
penalty.  He  contended  that  as  the  bankrupt  had  in 
this  case  parted  with  all  his  estate  by  a  deed  efiectual 
at  common  law,  he  had  thereby  committed  an  act  of 
bankruptcy. 


Mr.  Sargood  for  the  bankrupt,  and  Mr.  W.  F.  Robin- 
son for  Messrs.  Cornelius  Turner  and  Qeorge  Whitehouse, 
(who  were  co-assignees  with  the  Appellant  Mr.  Francis 
Taylor,  but  dissented  from  the  present  proceedings,) 
were  not  called  on. 


TTie  Lord  Chancellor. 

The  act  of  bankruptcy  alleged  as  the  foundation  for 
this  petition  is  an  assignment  by  the  debtor  of  all  his 
property  for  the  benefit  of  his  creditors.  That  assign- 
ment, it  is  said,  had  been  intended  to  have  the  character 
of  a  trust  deed  and  to  be  registered  under  the  provisions 
of  the  Bankruptcy  Act,  1861.  It  has  not,  however, 
been  proceeded  with,  inasmuch  as  the  requisite  assents 
of  creditors  were  not  obtained,  and  the  deed  has  never 
been  stamped.  It  must  be  treated,  therefore,  as  a  blank 
sheet  of  paper  signed  by  the  debtor. 

The 
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The  proposition  undertaken  to  be  maintained  by  the 
Counsel  for  the  Appellants  before  me,  and  urged  before 
the  learned  Commissioner^  was,  that  an  instrument  in 
this  condition  operated  as  a  conveyance,  and  that  this 
deed  in  its  blank  state  was  a  complete  assignment  of  the 
bankrupt's  property  anterior  in  point  of  date  to  the  ex- 
isting adjudication. 


Ex  parte 
Potter. 

In  re 
Bakrov. 


The  law  on  the  subject  is  clear.  The  law,  it  is  true, 
allows  an  unstamped  deed  to  be  admitted  in  evidence 
upon  certain  things  being  done.  But  the  question  here 
is,  whether  this  was  a  valid  deed  prior  to  the  adjudication 
of  bankruptcy. 

The  Statute  of  William  ^  Mary  (a),  enacts,  and  the 
provision  is  repeated  by  the  subsequent  statutes,  that  no 
unstamped  deed  shall  be  pleaded  or  given  in  evidence  in 
any  Court,  or  admitted  in  any  Court  to  be  good,  useful 
or  available  in  law  or  equity,  until  as  well  the  duty 
imposed  by  the  statute  as  the  sum  of  5/.  shall  be  first 
paid,  and  until  the  stamp  be  affixed.  The  statute  of 
George  1st  (5)  is  in  similar  terms.  The  subsequent 
statute  of  the  Queen  (c)  enacts,  that  no  deed  or  instru- 
ment requiring  a  stamp,  but  actually  unstan^ped,  shall 
be  pleaded  or  given  in  evidence  or  admitted  to  be  good, 
useful  or  available  in  law  or  equity  until  the  same  shall 
be  duly  stamped  as  required  by  the  act. 


Whether  the  parties  in  the  present  case  might  have 
gone  with  this  instrument  and  got  it  stamped  and  brought 
it  back  to  the  Commissioner,  and  if  they  had  done  so 
what  the  Commissioner  would  then  have  done,  are 
questions  which  I  need  not  consider.     For  what  was 

actually 


(a)  5  W.^M.e.2l,t.ll. 
(6)  12  Geo.  1,  c.  33,  t.  8. 


(c)  13  ^  14  Fief.  c.  97,  «.  12. 
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Ex  parte 
Potter, 

In  re 
Barron. 


actually  done  was  this: — the  instrument  was  produced 
to  the  Commissioner  as  having  been  an  effectual  con- 
veyance of  the  debtor's  property,  and  consequently  as 
proof  of  an  act  of  bankruptcy  committed  by  him  anterior 
to  the  adjudication  which  the  Commissioner  had  made. 


But  under  those  circumstances  and  by  virtue  of  the 
statutes  to  which  I  have  referred  the  absence  of  the 
stamp  deprived  the  Commissioner  of  the  power  of  looking 
at  the  instrument ;  and  upon  the  proposition  submitted  to 
him,  I  think  he  was  right  in  refusing  to  recognise  any  such 
conveyance,  or  any  such  effect  or  operation,  and  in 
ignoring  the  instrument. 

The  Appellants  consequently  failed  in  limine  in  proving 
any  act  of  bankruptcy.  And  it  is,  therefore,  unnecessary 
for  me  to  refer  to  the  language  of  the  Bankruptcy  Act, 
1861,  ss.  192,  194,  in  connection  with  this  subject.  I 
am  not,  however,  satisfied  as  to  the  correctness  of  the 
decision  in  JSx  parte  Wensley  which  has  been  cited.  I 
think  that  1  should  require  considerable  argument  before 
I  should  be  prepared  to  support  it  (a). 


The  present  appeal  must  be  dismissed  with  costs. 


(a)  See,  however,  Pontford  v. 
Walton,  L.  JR.,  3  C.  P.  167, 
where  Ex  parte  Wensley  was  fol- 
lowed, although  Ex  parte  Potter, 


above  reported,  was  referred  to. 
See  also  Uob$on  v.  Tkeihaon^ 
L.  R.,  2  Q.  B.  642. 
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Ex  parte  KING. 

In  the  Matter  of  KING'S  Trust  Deed. 

Dec.  17. 

nnHIS  was  an  appeal  from  the  refusal  of  Mr.  Regis-  Before  The 
■  trar  Winslow,  acting  as  Commissioner^  to  direct  Chancellor 
the  registration  of  a  trust  deed  for  the  benefit  of  ere-        Lord 

W  E8TBUR  Y 

ditors  under  the  Bankruptcy  Act,  1861,  s.  192,  although  on^  rio  rt  f 
only  executed  by  two  of  the  three  trustees  appointed  by  Bankruptcy 
*c  deed.  L^di^nTr' 

to  dispenae 
with  toe  eze- 

The  deed   had   been  executed  by  debtors   in  pur-  intended  for 

suance  of  the  resolution  of  a  meeting  of  their  creditors,  registration 

under  the 
and  the  name  of  a  Mr.  Booth  had  been  inserted  in  the  Bankruptcy 

deed  as  that  of  one  of  the  trustees,  in  consequence  of  ^^1*99^?^' 

a  suggestion  to  that  effect  made  by  his  solicitor  in  his  out  of  several 

absence  at  and  adopted  by  the  meeting.  polnt^  by" 

the  deed.     A 

Mr.  Booths  however,  had  not  given  his  solicitor  any  {„  that  respect 
authority   to   make   the  suf^f^estion  in  consequence  of  ^P^ "®'  ^"^^^ 

.  ^^  ^  the  statutory 

which  his  name  was  so  inserted  in  the  deed  as  that  of  a  requiremenu 
trustee,  and  he  refused  to  execute  the  deed  when  pre-  ^nd^^cannorSe 

sen  ted  to  him  for  the  purpose.  registered 

thereunder. 

Two  Other  gentlemen  whose  names  had  been  as- 
sociated with  that  of  Mr.  Booth  in  the  deed  as  those  of 
trustees  had  both  executed  the  deed. 


In  that  condition,  so  far  as  regarded  the  persons 
appointed  by  it  trustees,  the  deed  was  presented  for 
registration  under  the  192nd  section  of  the  act.  The 
officer,  however,  whose  duty  it  was  to  receive  it,  con- 
ceiving that  the  2nd  condition  of  the  '192nd  section 

had 
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1864.  had  not  been  complied  with,  declined  to  receive  it;  and 

^•^^^^^  the  Deputy  Commissioner,  on  application  made  to  him  to 

RiNo.  dispense  with  Mr.  Booth^s  execution  of  the  deed,  took 

Id  re  the  same  view  of  the  matter,  and  refused  to  accede  to 

Trust  Dbbd.  ^*^e  application. 

From  this  refusal  the  present  appeal  was  presented. 

Mr.  Reed  appeared  in  it  on  behalf  of  the  debtors, 
the  two  trustees  who  had  executed  the  deed,  and  certain 
creditors. 


The  Lord  Chancbllor. 

I  cannot  do  anything  in  this  matter.  It  is  unfortunate 
that  the  creditors  entertained  the  suggestion  made  to 
them  at  the  meeting  by  Mr.  Booth's  solicitor,  without 
first  ascertaining  whether  that  gentleman  had  given  bis 
assent  As  it  is,  they  merely  assumed  that  aomethiog 
would  be  done  which  has  not  been  in  fact  done. 

The  provisions  of  the  act  of  parliament  mufit  be  followed 
expressly,  and  were  I  to  accede  to  tliis  application  I 
should  be  simply  repealing  one  of  those  provisions. 
Under  them,  until  a  trustee  or  trustees  appointed  by  a 
deed  intended  for  registration  under  the  19Snd  section 
has  or  have  executed  the  same,  it  does  not  fulfil  the 
requisites  imposed  by  the  legislature.  The  deed,  there- 
fore, in  the  present  case  is  not  such  a  deed  as  the  legis- 
lature contemplated ;  it  has  not  been  registered  and  its 
registration  would  have  been  improper. 

I  must  refuse  this  application,  but  the  deposit  will  be 
returned. 


CASES  IN  CHANCERY.  fm 

1864. 


T 


Ex  parte  GROOME. 

In  the  Matter  of  GROOME'S  Trust  Deed. 

Dec.  1 7. 

HIS  wa8  an  appeal  from  the  decision  of  the  Com*'    Before  The 
missioner  refusing  to  allow  as  suflScient  an  affidavit     ckanceUor 
stating  the  circumstances  relied  upon  as  grounds  for  dis-        Lord 
pensing  with  the  assent  of  the  whole  statutory  three- 
fourths  of  the  creditors  to  a  trust  deed  for  the  benefit  required  by  the 
of  creditors  executed  by  a  debtor  in  the  form  given  in  ^•"'^r^PV^^ 

•^  °  Act,  1861, 8. 

schedule  (D)  to  the  Bankruptcy  Act,  1861.    The  affi-  200,  should 
davit  is  required  by  the  200th  section  of  that  act  to  !jJJ^*cullrity 
state  the  circumstances  of  the  case  whereby  the  debtor  the  matters  to 
cannot  obtain  the  assent  to  the  deed  of  the  statutory  directed, 
majority  of  creditors  prescribed  by  the  192nd  section. 
The  affidavit  in  the  present  case  stated  that  the  debtor 
was  unable  to  obtain  that  majority  by  reason  of  his 
being  unable  to  ascertain  by  whom  bills  of  exchange 
accepted  by  him  were  holden,  but  did  not  give  the  par- 
ticulars of  the  bills. 

Mr.  Bacon  on  behalf  of  the  debtor. 


The  Lord  Chancellor  held  that  the  affidavit  was 
insufficient,  and  dismissed  the  appeal  (a), 

(a)  See  Ex  parte  Dobson,  supra,  p.  229. 
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Ex  parte  PHINEAS  ALEXANDER  RYRIE 
OLDFIELD,  HAROLD  LITTLEDALE  and 
EDWARD  GREY. 

In  the  Matter  of  PHINEAS  ALEXANDER  RYRIE 

OLDFIELD,  a  Bankrupt. 

Jan,  10. 

Before  The  fTlHIS  was  an  appeal  on  the  part  of  the  bankrupt  and 

Chancelior  Messrs.  Littledale  and  Grey,  who  were  the  trustees 

I^***  of  a  trust  deed  which  had  been  executed  by  him  and  his 

A  tnwt  deed*  Partner  William  Thomson,  from  the  refusal  of  Mr.  Com- 

for  the  benefit  missioner  Perry  to  stay  all  proceedings  under  the  petition 

tended  to  be  "  f^^  adjudication,  and  to  dismiss  the  petition, 
executed  by 

nesB  together  On  the  5th  o{  November,  186*,  William  T/iomson  tini 
**  d?**h«*^"  ^^^  bankrupt  as  partners  executed  a  deed  of  that  date, 
brought  within  which  was  expressed  to  be  made  between  them  of  the 
J/thTBlnk-'  fi«'8^  P»^>  ^*»e  Appellante  Littledale  and  Grey  of  the 
mptcy  Act,  second  part,  and  the  several  other  persons,  firms  and 
IB  properly  '    companies  whose  names  were  thereunto  subscribed*  and 

framed  when  ^11  other  persons,  firms  and  companies  being  at  the  date 
its  temif  em-  -•  .  .     i  n        #•  -rrr-ti* 

brace  all  po8-  of  the  deed  creditors  jointly  or  severally  of  Wtliiam 
Bible  estate  and  j^^^^^^j  ^nd  the  bankrupt  and  who  would  be  entitled 

property  which  '^ 

not  only  does  to  prove  under  an  adjudication  of  bankruptcy  against 
or  might"b^  ^'^^"^  ^^  either  of  them  founded  on  a  petition  filed  on 
long  to  the       the  day  of  the  date  thereof,  of  the  third  part. 

partners 
jointly  or  to 

either  of  them       jj  contained  no  recitals,  and  by  its  terms  the  debtors 

separately.  "^ 

The  non-  and 

existence  in 

point  of  fact  of  any  separate  estate  of  either  debtor  is  no  objection  to  the  validity  under 
the  Bankruptcy  Act,  1861,  s.  192,  of  a  trust  deed  so  framed,  even  as  against  a  non- 
assenttent  separate  creditor. 

Semble  that  in  computing  the  statutory  majority  of  assenting  creditors  to  a  deed  under 
the  Bankruptcy  Act,  1861,  s.  192,  executed  by  debtors  in  trade  in  copartnership,  the 
separate  creditors  are  not  to  be  consulted  separately  in  respect  of  the  separate  estate 
but  that  the  whole  body  of  the  creditors  is  to  deliberate  and  decide  together,  and  that 
separate  creditors  might  constitute  a  majority  even  if  there  were  no  separate  estate. 
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and  each  of  them  conveyed  and  assigned  all  their  and 
each  of  their  estate  and  effects  to  the  Appellants  Little- 
dale  and  Grey  absolutely,  to  be  applied  and  administered 
for  the  benefit  of  the  joint  and  separate  creditors  of 
William  Thomson  and  the  bankrupt  in  like  manner  as  if 
they  had  been  at  the  date  thereof  duly  adjudged  bank- 
rupt ;  and  this  operative  part  was  followed  in  the  deed 
by  a  release  of  the  debtors^  with  a  reservation  of  the 
rights  of  creditors  as  regarded  securities. 


1865. 

Ex  parte 
Oldpibld. 

Id  re 
Oldfibld. 


On  the  18th  o{  November,  1864,  the  bankrupt  signed 
an  admission  of  a  debt  ip  respect  of  which  one  Kenneth 
Powles,  one  of  his  separate  creditors,  had  obtained  a 
trader  debtor  summons  against  him.  The  bankrupt 
did  not  within  seven  days  after  such  admission  dis- 
charge or  secure  the  debt,  and  was  consequently  upon 
the  petition  of  Mr.  Powles,  founded  on  such  default  as 
an  act  of  bankruptcy,  adjudicated  bankrupt  by  the  Court 
of  Bankruptcy  for  the  Liverpool  district  on  the  28th  of 
November,  1864. 

In  the  meantime,  however,  and  on  the  24th  of  No- 
vember, 1864,  and  before  the  presentation  of  the  petition 
for  adjudication,  the  trust  deed  of  the  5th  of  November, 
1864,  was  registered  under  the  Bankruptcy  Act^  1861, 
8. 192. 


From  the  accounts  and  affidavits  and  declarations  filed 
inrith  the  deed  in  pursuance  of  the  General  Order  in 
Bankruptcy  of  May  22nd,  1862,  it  appeared  that  there 
inras  a  statutory  majority  of  assenting  creditors  to  the 
deed  of  each  description,  viz.  of  the  joint  creditors  of 
William  Thomson  and  the  bankrupt,  and  of  the  separate 
creditors  of  each  of  them.  Mr.  PowUs,  the  petitioning 
creditor,  was  the  only  one  out  of  six  separate  creditors 
if  the  bankrupt  who  did  not  assent  to  the  deed. 

It 


2S» 


1865. 

Ex  parte 

OLDriSLQ. 

Inrt 
Oldvikld. 
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It  further  appeared  from  the  same  documents  that 
neither  of  the  debtors  had  any  separate  estate  or  property 
whatever. 

Under  these  circumstances^  and  on  the  ground  of  the 
execution  by  the  bankrupt  of  the  trust  deed  and  its 
registration  in  manner  aforesaid  prior  to  the  presentation 
of  the  petition  for  adjudication^  the  application,  of  which 
the  purport  is  stated  above^  was  on  the  13th  of  D^ember, 
1864^  made  to  the  learned  Commissioner  and  refused;  the 
reason  for  such  refusal  stated  in  his  Honor's  order  as 
drawn  up  being  that  the  trust  deed  was  invalid  as  against 
the  petitioning  creditor,  on  the  ground  that  by  the  terms 
of  it  the  separate  property  of  the  bankrupt  was  assigned 
and  directed  to  be  administered  for  the  benefit  of  the 
separate  creditors  in  like  manner  as  if  the  bankrupt  had 
been  at  the  date  of  the  deed  adjudged  bankrupt,  when 
in  point  of  fact  there  was  no  separate  property  to  be 
assigned  or  administered. 


The  bankrupt  was  examined  before  the  Commissioner 
on  behalf  of  Mr.  Powles,  and  admitted  that  he  knew 
that  he  had  no  separate  property  at  the  time  when  he 
made  the  assignment. 

Mr.  Bardswell  (with  him  Mr.  B<icon\  in  support  of 
the  appeal,  was  stopped  in  his  argument 


Mr.  North,  for  the  Respondent  Mr.  Powles,  supported 
the  view  of  the  learned  Commissioner,  arguing  that 
there  having  been  no  separate  property  of  the  bankrupt 
to  his  knowledge  at  the  date  of  his  executing  the  trust 
deed,  the  assignment  of  his  separate  property  purported 
to  be  made  by  such  deed  was  a  mere  pretence,  and  the 
deed  consequently  a  mere  vehicle  for  a  false  representa- 
tion. 
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tion,  and  within  the  principle  of  the  decision  in  Ex  parte 
Jkforrison  {a\  and  invalid  against  the  petitioning  creditor 
as  a  non-assentient  separate  creditor.  It  was  further 
oontended  that  the  absence  of  separate  estate  deprived 
Ctie  separate  creditors  of  any  substantial  stake  in  the 
xzaatter,  in  respect  of  which  stake  their  assents  as  those 
of  separate  creditors  and  in  respect  of  the  separate  estate 
oould  be  reckoned  with  a  view  to  the  constitution  of  the 
^quisite  statutory  majority. 


SQJ 


1866. 

Ex  part* 

OlVPISIiD. 

In  n 

OLDriBLD. 


A  reply  was  not  heard. 


The  Lord  Chancellor. 


I  am  at  a  loss  to  understand  the  grounds  of  the  learned 
cromissioner*s  decision. 


An  olyection  has  been  urged  with  much  ingenuity  at 
^lie  bar  turning  upon  the  frame  of  the  deed  It  is  said 
^l»at  there  is  a  statement  in  the  deed  of  the  existence  of 
^^  separate  estate  belonging  to  the  partner  who  has  been 
^<3judged  a  bankrupt,  whereas  in  reality  there  is  no  such 
^^parate  estate,  and  that  consequently  the  deed  contains 
^  false  representation. 

The  deed,  however,  contains  no  allegation  as  to  the 
^scistence  of  separate  estate,  and  I  think  that  its  frame 
^ri  this  respect  is  correct.     Its  terms  are  framed  so  as  to 
Embrace  all  possible  estate  and  property  which  might 
belong  to  the  partners  jointly  or  to  either  of  them  sepa- 
rately.    It  may  be  that  either  partner  is  possessed  in 
Some  manner,  possibly  unknown  to  himself,  of  separate 
Estate,  and  it  would  be  wrong  to  adopt  any  form  of  words 

which 

(a)  Supra,  p,  232. 
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£x  parte 
Oldfibld, 

In  re 
Oldfield. 
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which  would  not  embrace  that  existing,  or  possibly 
existing,  present  or  future  interest 

Another  objection  to  the  validity  of  this  deed,^ounded 
also  upon  the  absence  of  separate  estate  in  the  present 
case,  is,  that  the  separate  creditors  could  not  in  such  cir- 
cumstances have  exercised  any  deliberation  which  could 
tend  to  bind  a  minority. 


But  the  act  of  parliament  does  not  in  a  matter  of  this 
kind  contemplate  separate  creditors  being  consulted  sepa- 
rately in  respect  of  the  separate  estate.  By  the  provi- 
sions of  the  statute  the  whole  body  of  the  creditors  is  to 
deliberate  and  decide  together ;  nor  is  there  anything  to 
warrant  the  conclusion  that  separate  creditors  might  not 
constitute  a  majority,  even  if  there  were  no  separate 
estate. 

The  learned  Commissioner's  decision  appears  to  me 
to  be  unsustainable,  and  I  must  reverse  his  order  and 
grant  the  relief  which  was  sought  at  his  hands. 


By  his  Lordship's  order  as  drawn  up  the  learned 
Commissioner's  order  was  discharged ;  and  the  Re- 
spondent by  his  counsel  not  objecting,  the  adjudication 
against  the  bankrupt  was  annulled,  and  the  deposit 
ordered  to  be  returned. 
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Ex  parte  JAMES  ELLERTON. 

In  the  Matter  of  JOHN  ANGELL  LEECH, 

a  Bankrupt. 

Apr.  30. 

T^HIS  was  an  appeal  on  the  part  of  the  creditors'     Before  The 
assignee  from  an   order  of   Mr.   Commissioner     chancellor 
^^ne,  under  the  Bankrupt  Law  Consolidation  Act,  1849,"       Lord 
^-  194,  for  an  allowance  to  the  bankrupt  out  of  his  estate  ^, 

^  I  ne  poweir 

'^^  the  support  of  himself  and  his  family  prior  to  his  given  to  the 
passing  his  last  examination.  Upte/'by^S" 

BankruDt  Law 
CoDsoIiaation 

The  first  meeting  of  creditors  had  been  held,  but  the  Act,  1849, 
power  given  by  the  Bankruptcy  Act,  1861,  s.  109,  to  a  JJiaking^an  al- 
*^5ijority  in  value  of  the  creditors  present  tliereat  to  lowance  to  a 
^^termine   whether  any  or  what  allowance  should  be  of  his  estate 
*^ade  to  the  bankrupt  up  to  the  time  of  passing  his  last  ^^^^^^^^^l^^ 
Examination  had  not  been  exercised.  his  family  prior 

to  his  passing 
his  last  exami- 

Under  these  circumstances  the  learned  Commissioner  "xUte  ^uWect 

^*de  the  order  under  appeal.  only  to  he  dis- 

placed by  the 
exercise  by  a 

Mr.  De  Gex  for  the  Appellant.  majority  of 

creditors  pre- 

The  objects  of  the  legislature  in  passing  the  enact-  sent  at  the  first 
'^^nt  contained  in  the  concluding  words  of  the  109th  adjudication 
^^tion  of  the  Bankruptcy  Act,  1861,  sufficiently  appear  1]^^^®^^°^'°^" 
'f^m  one  of  the  notes  to  Hazlitt  and  Roche's  Bankruptcy  given  by  the 
^^t^  1861  (a).     One  of  the  learned  Commissioners  in  J^f  J^^\y 
'^^^Vruptcy  has  indeed  held  that  the  Court  still  has  the  s.  109. 
?^^er  of  making  an  allowance  to  the  bankrupt  out  of 

his 

(a)  Page  108,  note. 
Vol.  HI— 2.  S  PJ.s. 
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1864. 

Ex  parte 
Ellerton. 

In  re 
Lbkch. 
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his  estate  previously  to  his  passing  his  last  examina- 
tion ;  JRe  SmUh(a).  And  it  is  true  that  the  194th  section 
of  the  Bankrupt  Law  Consolidation  Act  is  not  ex- 
pressly repealed  by  the  Act  of  1861.  But  the  inference 
therefrom  is  not  that  the  Court  is  to  retain  for  an  in« 
definite  time  concurrent  authority  with  the  creditors  in 
these  matters,  but  that  the  object  of  the  legislature  was 
to  allow  things  to  remain  on  their  former  footing  until 
the  first  meeting  of  creditors  had  been  held,  and  that 
after  that  time  the  new  state  of  things  was  to  come  into 
operation. 


Mr.  Horsey,  for  the  Respondent  the  bankrupti  was 
not  called  upon. 

The  Lord  Chancellor. 

The  194th  section  of  the  Act  of  1849  not  being 
included  in  the  schedule  to  the  Act  of  1861  as  repealed, 
but  left  still  operative,  it  was  plainly  the  intention  of  the 
legislature  that  that  section  should  be  acted  upon  in  some 
cases.  The  reasonable  interpretation  of  the  two  enact- 
ments when  taken  together  is,  that  the  power  given  to 
the  Commissioner  by  the  194th  section  of  the  Act  of 
1849  is  subjected  to  the  controlling  power  given  to  a 
majority  of  creditors  present  at  a  meeting  directed  to  be 
held  by  the  109th  section  of  the  Act  of  1861 ;  so  that  if 
those  creditors  come  to  any  determination  on  the  subject, 
their  determination  supersedes  the  authority  of  the  Com- 
missioner. The  matter,  in  fact,  then  becomes  res  judicata, 
and  there  is  no  longer  any  room  for  the  exercise  of  the 
Commissioner's  judicial  authority. 


But  I  cannot  accept  the  fact  of  the  creditors  having 

given 

(a)  7  L.  T.  {N.  S.)  225, 
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giiren  no  opinion  as  equivalent  to  their  having  come 
to    a,  determination  in  the  negative.     If  they  had  ex- 
pressly resolved  to  make  no  allowance  or  an  allowance 
of  any  specified  amount,  the  case  would  no  longer  have 
fallen  within  the  scope  of  the  194th  section  of  the  Act 
of  1840.    But  as  they  have  been  silent  on  the  matter, 
as  they  have  not  exercised  the  power  of  control  given  to 
them  by  the  109th  section  of  the  Act  of  1861  j  the  case 
is  left  to  be  dealt  with,  in  accordance  with  what  I  must 
take  to  have  been  the  intention  of  these  creditors,  by 
the  law  which  still  remains  unrepealed,  and,  therefore,  in 
fall  operation.     It  was  not  thought  desirable  to  take 
away  altogether  the  power  given  to  the  Commissioner 
by  the  194th  section  of  the  Act  of  1849.    But  it  was 
thought  desirable  to  subordinate  its  exercise  to  the 
judgment  of  the  creditors,  which  in  the  present  instance 
not  been  exercised. 


267 
1864. 

Ex  parte 
Ellerton. 

In  re 
Leech. 


That  being  so,  I  think  that  the  learned  Commissioner 
bad  the  power  to  make  the  order  under  appeal,  and  that 
having  the  power,  he  has  exercised  it  in  a  moderate  way. 
I  thmk,  therefore,  his  order  should  not  be  disturbed. 

It  was  right,  however,  to  bring  the  matter  before  the 
^urt;  and,  consequently,  while  dismissing  the  appeal  I 
do  so  allowing  the  costs  of  both  parties  out  of  the 
^tate  and  the  return  of  the  deposit. 

Note.— iSe«  E*  parte  Loxell,  L,  K.,  1  Ch.  App,  134. 


S2 


/ 


268  CASES  IN  CHANCERY. 

1865. 


Ex  parte  GIBBINS. 
In  re  GIBBINS'  Trust  Deed. 

July  26. 

Before  The  HpHIS  was  an  appeal  on  the  part  of  a  debtori  Mr. 

Chancellor  Gibbins,  who  had  executed  and  registered,  under 

Lord  the  Bankruptcy  Act,  1861,  s.  192,  a  trust  deed  in  the 

A  d  ed  f    th  ^^'™  given  in  schedule  (D)  to  the  Act,  from  the  decision 

benefit  of  ere-  of  Mr.  Commissioner  Holroyd  holding  the  Appellant 

fng  underSi^  ^^^  *^  ^®  entitled  to  an  allowance  proportioned  to  the 

Bankruptcy  net  produce  of  his  estate  realised  under  the  deed  in 

192,  is  to  be  accordance  with  the  195th  section  of  the  Bankrupt  Law 

looked  upon  in  Consolidation  Act,  1849. 

the  light  of  a     '  ' 

contract  be- 

debtor  M*d  his       ^''-  ^^  ^^  ^^^  ^^^  Appellant. 

creditors,  and        fi^g   jgy^   section  of  the  Bankruptcy  Act,  1861, 

stipulations  not  ^  ^    -^  '  ' 

made  by  the  provides  thus : — ^'  And  the  existing  or  future  trustees  of 

Lwrs^cLnn'^i  any  8"ch  deed  or  instrument  and  the  creditors  shall  as 

be  imported  between  themselves  respectively,  and  as  between  them- 

Court.  ^  selves  and  the  debtor  and  against  third  persons,  have 

.  Therefore  if  ^be  same  powers,  rights  and  remedies  with  respect  to  the 

that  an  allow-  debtor  and  his  estate  and  effects,  and  the  collection  and 

made  to  the  ^^^^"^^H  ^f  the  same,  as  are  possessed  or  may  be  used 

debtor  out  of  or  exercised  by  assignees  or  creditors  with  respect  to  the 

due  "of  ^l^*  bankrupt  or  his  acts,  estate  and  effects  in  bankruptcy; 

realisation  of  and,  except  where   the  deed   shall  expressly  provide 

his  estate  in  .i^  ini  •        n  ... 

proportion  to  otherwise,  the  Court  shall  determme  all  questions  ansing 
dWid™X**  ®^  under  the  deed  according  to  the  law  and  practice  in 

yielded  by  it,  bankruptcy 

a  stipulation  to 

that  effect  must  be  inserted  in  the  deed,  and  cannot  be  imported  into  it  under  the 
Bankrupt  Law  Consolidation  Act,  1849,  s.  195,  by  any  incorporation  with  the  deed 
of  the  provisions  of  the  Bankruptcy  Act,  1861,  s.  197. 

To  obtain  an  allowance  under  the  195th  section  of  the  act  of  1849  a  banknipt  mitst 
not  only  have  a  sufficient  estate  but  must  also  have  obtained  bis  certificate. 
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bankruptcy  so  far  as  they  may  be  applicable^  and  shall  1865. 
have  power  to  make  and  enforce  all  such  orders  as  it  ^^^^^ 
would  be  authorized  to  do  if  the  debtor  in  such  deed  Gibbins. 
bad  been  adjudged  bankrupt  and  his  estate  were  ad-  In  re 
ministered  in  bankruptcy/'  This  is  a  new  and  inde-  Trust^Deed. 
pendent  sentence,  and  applies  not  only  to  the  debtor's 
estate  and  effects  but  also  to  his  person ;  and  where,  as 
the  Appellant  has  done  here,  he  has  ceded  everything 
to  his  creditors,  as  in  bankruptcy,  he  is  entitled  to 
all  a  bankrupt's  rights,  one  of  which  is  an  allowance 
under  the  Bankrupt  Law  Consolidation  Act,  s.  195,  pro- 
portioned to  the  net  produce  of  his  estate  realised  under 
the  deed.  It  will  be  argued,  perhaps,  that  that  section 
requires  the  bankrupt  who  seeks  an  allowance  under  it 
to  have  obtained  a  certificate,  following  the  older  law 
on  the  subject,  Ex  parte  Grier(a);  Ex  parte  Oregg(Jb\ 
and  that  as  certificates  have  been  abolished,  so  that  even 
bankrupts  cannot  obtain  them,  it  follows  that  neither 
bankrupts  nor  debtors  who  have  executed  and  registered 
deeds  under  the  192nd  section  of  the  Act  of  1861  are 
entided  to  an  allowance.  But  it  has  been  held  that  the 
194th  secUon  of  the  Act  of  1849  is  not  impliedly  repealed 
by  the  109th  section  of  the  Act  of  1861,  Ex  parte 
EUerton{c)j  and  so  neither  is  the  195th  section  of  the 
Act  of  1840  impliedly  repealed  by  the  174th  section  of 
the  Act  of  1861.  Effect  must  therefore  be  given  to  it 
in  the  case  of  trust  deeds,  so  far  as  may  be ;  and  as  the 
qualification  with  regard  to  the  certificate  is  not  in  form 
applicable  to  trust  deeds  or  required  under  them,  but 
18  replaced  by  different  and  equivalent  provisions,  that 
formality  should  be  dispensed  with.  The  legislature 
evidently  intended  in  passing  the  Act  of  1861  to  assimi- 
late the  position  of  a  debtor  under  the  circumstances  of 
the  Appellant  here  to  that  of  a  bankrupt. 

Mr. 

(a)  1  Atk.  207.  (c)  Supra^  p.  255. 

(6)  6  Va.  238. 
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1865.  Mr.  Sargood  for  the  Respondents,  the  trustees  of  the 

^IT^'^^      deed. 
£z  parte 

.       *  The  195th  section  of  the  Bankrupt  Law  Consolidation 

GiBBiNs'  Act,  1840,  requires  for  its  application  the  fulfilment  of 
auiT  Deed,  ^^^  conditions,  neither  of  which  has  been  fulfilled  here, 
viz: — the  existence  of  a  bankruptcy,  and  of  a  certificate; 
and  with  the  abolition  of  certificates,  the  grant  of  one 
of  which  is  a  condition  precedent  to  the  grant  of  an 
allowance  under  the  section  in  question,  the  section  itself 
is  virtually  repealed,  not,  however,  without  giving  the 
means  of  giving  an  allowance  to  a  bankrupt  who  deserves 
it  under  the  174th  section  of  the  Act  of  1861.  But 
even  while  the  enactment  of  the  former  section  was  in 
force  in  cases  of  bankruptcy  the  allowance  was  not 
simply  an  indefeasible  right  of  the  bankrupt,  as  from 
the  report  of  the  case^in  Ex  parte  Grier  might  have 
been  the  case  under  the  statute  then  in  force,  but  it 
was  subject  to  reduction  under  the  concluding  words  of 
the  195th  section  of  the  Act  of  1849  according  to  the 
class  of  certificate  obtained  by  the  bankrupt ;  in  other 
words,  according  to  his  conduct,  upon  which  depended 
the  nature  of  his  certificate.  But  in  the  case  of  a  debtor 
arranging  by  deed  who  might,  if  he  had  been  a  bankrupt, 
have  failed  altogether  in  obtaining  a  certificate  of  any 
class,  the  Act  of  1861  provides  no  means  for  conducting 
an  inquiry  into  conduct,  the  197th  section  having  nothing 
to  do  with  his  conduct  but  merely  with  the  Court's 
jurisdiction  in  the  administration  of  his  estate  for  the 
benefit  of  his  creditors.  In  point  of  fact,  in  the  case 
of  an  arrangement  apart  firom  bankruptcy,  the  grant  of 
an  allowance  is  a  mere  element  in  the  contract  between 
the  debtor  and  his  creditors,  a  contract  defined .  by  the 
deed.  And  the  contract  in  the  present  case  is  the 
acceptance  by  the  creditors  of  an  assignment  of  the 
whole  estate,  and  not  an   assignment  of  that  estate 

lessened 
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lessened    by  payments    to   be   made  thereout  to  the       1865. 

debtor  by  way  of  allowance,  which  beincr  a  matter      ^T"""^"^^ 
1.1,,  ^*  parte 

relating  to  the  debtor  personally  is  not  within  the  scope      Gibbimi. 
of  the  197th  section,  which  relates  to  his  estate  and        In  ^ 

a*     .  1  GiBBINS' 

eflects  merely.  Trust  Dkbd. 

Mr«  De  Oex  in  reply. 

The  grant  of  an  allowance  to  the  debtor  is  a  question 
relating  to  the  administration  of  the  estate  under  the 
deed^  and  £dls  consequently  within  the  scope  of  the 
197th  section  of  the  Act  of  1861. 


The  Lord  Chancellor. 

I  should  have  been  glad  to  accede  to  this  application, 
had  I  been  able  to  see  my  way  to  do  so.  But  I  think 
a  deed  of  this  kind  must  be  looked  upon  in  the  light  of 
a  contract  between  the  debtor  and  his  creditors,  and  that 
stipulations  not  made  by  the  parties  themselves  cannot 
be  imported  into  it  by  the  Court. 

[His  Lordship  then  adverted  to  the  terms  of  the 
Bankruptcy  Act,  1861,  ss.  194  and  197,  and  the  argu« 
ment  founded  thereon  advanced  on  the  part  of  the 
Appellant,  and  continued  thus :] — 

Even  assuming  that  the  second  branch  of  the  197th 
section  extends  to  the  person  as  well  as  to  the  estate  of 
the  debtor,  it  is  a  matter  not  of  mere  form  but  of  sub- 
stance, that  a  person  subject  to  the  bankrupt  law  who  is 
to  obtun  an  allowance  under  the  Bankrupt  Law  Con- 
aolidation  Act,  1849,  s.  195,  must  not  only  have  an  estate 
the  net  produce  of  which  has  paid  the  prescribed  divi- 
dend, but  he  must  also  have  obtained  his  certificate. 

I  cannot  believe  it  to  have  been  the  intention  of  the 
legislature,  that  if  a  debtor's  estate  under  a  trust  deed 

realises 
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1865.  realises  the  requisite  amount  in  the  way  of  dividend,  the 

^^"^'^^^  debtor  is  to  be  entitled,  in  the  absence  of  any  contract 

G1BBIM8.  ^^  ^^^^  effect,  to  an  allowance  proportioned  to  the  net 

In  re  produce  of  the  realisation  of  the  estate  under  the  deed. 

GiBBIKs' 


Trust  Debd. 


I  think  that  the  legislature  rather  intended  to  leave  it 
to  the  parties  themselves  to  make  their  own  arrangments 
upon  such  points.  The  deed  would  possibly  have  been 
equally  good  had  it  contained  such  a  stipulation  as  is 
here  contended  for.  But  to  construe  the  act  otherwise 
than  I  have  said,  would  be  to  import  a  new  term  into  the 
trust  deed,  to  impute  to  these  parties  an  intention  which 
they  have  not  expressed. 

I  must  therefore  affirm  the  learned  Commissioner's 
order  and  dismiss  the  appeal. 


CASfiS  IN  CHANCERY.  263 

1863. 


ISENBERG  ».  THE  EAST  INDIA  HOUSE         d«:.9,i9. 
ESTATE  COMPANY  (LIMITED).  BetoteThe 

Lord 

rpHIS  was  an  appeal  on  the  part  of  the  sole  De-     Chancellor 
fendants,  the  £ast  India  House  Estate  Company    Westburt. 
lAmited,  from  a  decree  of  the  Master  of  the  Rolls,  Tbe  exercise 
granting  with  coste  an  injunction  against  them  in  the  i^:^Zn. 
terms  of  the  prayer  of  the   PlaintifTs  bill  hereinafter  datory  injunc- 
statedy  with  a  provision  that  the  execution  of  such  decree  that  must  be 
was  to  be  stayed  until  the  second  seal  in  Michaelmas  att««>d«d  with 

^  the  greatest 

Terniy  possible  cau- 
tion, and, 
imMfy  ihat  itis  confined  to  cases  where  the  injury  done  to  the  Plaintiff  cannot  be  esti- 
mated, and  sufficiently  compensated  by  a  pecuniary  sum.  Where  such  injury  admits 
of  being  so  estimated,  and  where  the  evil  sustained  by  the  Plaintiff  maybe  abundantly, 
compensated  in  money,  semblcy  that  the  exercise  of  the  power  should  not  be  super- 
added. 

Therefore,  in  a  suit  for  relief  from  obstruction  of  ancient  lights,  praying  a  pro- 
bilntory  injunction  as  to  future  acts  of  injury,  and  a  mandatory  injunction  as  to  those 
already  done,  the  Court,  thinking  that  it  was  a  matter  of  very  doubtful  result  whether 
any  damage  had  been  sustained,  but  that  the  whole  of  the  injury  sustained,  or  likely 
to  D6  sustained,  by  the  Plaintiff  by  the  erection  of  the  Defendants'  buildings  might 
be  abundantly  compensated  in  money,  refused  to  exercise  the  power  of  granting  the 
mandatory  injunction  sought,  notwithstanding  that  the  Defendants  had  purposely,  and 
after  notice  to  desist  given  them  by  the  Plaintiff,  pushed  forward  their  works  so  as  to 
get  them  completed  before  the  Plaintiff  could  apply  for  his  prohibitory  injunction. 

In  such  a  case  the  Court  substituted  for  the  mandatory  injunction  an  inquiry 
under  the  21  &  22  Vict.  c.  27,  before  itself  to  ascertain  what  damage  had  been  sus- 
tained by  the  Plaintiff  by  reason  of  the  buildings  erected  by  the  Defendants,  and  what 
would  be  a  sufficient  compensation  to  be  paid  by  the  Defendants  to  the  Plaintiff  as  a 
satisfaction  for  such  damage,  including  therein  the  power  to  direct  any  works  to  be 
executed  by  the  Defendants  for  the  benefit  of  the  Plaintiff  as  part  of  the  compensation 
to  be  so  made  to  him. 

The  position  in  which  the  Plaintiff's  lights  are  at  the  time  of  filing  the  bill,  and  not 
that  in  which  they  might  be  by  improvement,  is  the  ground  of  his  complaint. 

Where  the  Plaintiff,  in  such  a  case  as  is  stated  above,  caused  a  letter  of  inquiry  to 
be  written  on  his  behalf  to  the  Defendants,  stating  that  if  he  was  injured  he  should 
resort  to  legal  proceedings,  and  received  a  reply,  assuring  him  he  need  have  no  ap- 
prehensions, and  offering  him  an  inspection  of  the  Defendant's  plans,  an  offer  of 
which  advantage  was  not  taken,  and  ne  took  no  further  steps  to  assert  his  rights  for 
upwards  of  three  months  afterwards,  during  which  time  the  Defendant's  buildings 
were  continuaUy  progressing  towards  completion,  the  Court  thought  him  not  dis- 
entitled by  reason  of  acquiescence  to  any  relief  to  which  he  might  otherwise  establish 
aright  . 


264  CASES  IN  CHANCERY. 

1863.       Term,  1863,  a   provision  inserted  with  the  object  of 

IsENBERo      ^^^^S  ^™^  ^^^  80™®  arrangement  of  the  dispute  between 
V.  the  parties,  so  as  to  obviate  the  necessity  of  enforcing 

InDiA  House  ^^^  mandatory  part  of  his  Honor's  decree. 

ESTATB 

Limitsd/  The  Plaintiff,  the  Respondent,  Louis  Isenberff,  carried 
on  business  as  a  wholesale  leather  merchant  in  premises 
of  which  he  was  lessee,  and  which  were  known  as  31, 
Leadenhall  Street^  and  54,  Lime  tStreet,  in  the  city  of 
London.  The  west  wall  of  the  premises  abutted  upon 
Lime  Street,  and  had  a  frontage  towards  that  street  of 
sixty-eight  feet  or  thereabouts. 

The  case  made  by  the  bill  was  to  the  following 
effect : — 

Lime  Street  is  a  narrow  street  meeting  Leadenhall 
Street  at  right  angles,  and  at  the  end  of  the  street,  where 
it  abuts  on  the  Plaintiff's  premises,  the  width  between 
the  walls  of  those  premises  and  the  building  opposite 
called  **  The  India  House "  was  twenty-seven  feet  six 
inches  or  thereabouts. 

The  above-mentioned  west  wall  of  the  premises  was 
of  the  height  of  thirty-seven  feet  or  thereabouts,  and  on 
such  wall  were  numerous  ancient  lights  or  windows. 

The  east  wall  of  the  India  House  abutted  on  Lime 
Street  opposite  the  Plaintiff's  premises,  and  was  pre-* 
viously  to  the  year  1862  of  the  height  of  forty-five  feet 
or  thereabouts. 

In  the  beginning  of  the  year  1862  the  Defendants 
were  incorporated  for  the  purpose  of  purchasing  the  site 
of  the  India  House  and  erecting  thereon  large  buildings 
suitable  for  chambers,  offices  and  warehouses,  and  they 

purchased 
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IlEMBBRO 


purchased  the  sitei  pulled  down  part  of  the  buildings,       1863. 
and  in  October,  1S62,  commenced  new  buildings  abut- 
ting on  Lime  Street  opposite  the  Plaintiff's  premises.  v. 

Thb  East 
India  Houub 

The  Plaintiff  thereupon  consulted  an  architect,  Mr.     coIfamt 
Wimble,  who  wrote  on  the  6th  of  November,  1862,  to      Limitbd. 
Mr.  Clifton,  the  architect  of  the  Defendants,  as  fol- 
lows : — 

''Mr.  Louis  Isenberg  of  21,  Leadenhall  Street,  is 
fearful  lest  the  new  buildings  now  being  erected  on  the 
Ume  Street  corner  of  the  late  East  India  [^House'] 
should  interfere  with  the  light  he  has  hitherto  enjoyed, 
and  intends  taking  such  legal  steps  as  he  may  be  ad- 
vised should  the  height  of  the  new  buildings  exceed 
that  of  the  old,  so  as  to  injure  his  property.  Will  you 
please  to  inform  me  how  high  you  propose  carrying  the 
wall  referred  to.** 

On  the  8th  of  November  Mr.  IHte,  under  whose 
superintendence  the  works  were  being  carried  on,  and  to 
whom  Mr.  Wimble's  letter  had  been  handed  by  Mr. 
Clifton,  replied  thus : — 

**  Mr.  Isenberg  need  have  no  apprehensions  whatever, 
tot  his  house  will  be  much  improved  in  every  respect, 
smd  his  light  and  air  increased.  The  street  will  be 
>¥idened  by  setting  back  our  buildings  ....  And  as  to 
^he  buildings  themselves,  if  you  will  call  here  any 
dooming  and  see  me,  you  shall  see  the  drawings  and 
luiow  all  that  is  intended  to  be  done." 

To  this  Mr.  Wimble,  on  the  10th  of  November,  re- 
plied by  a  letter  of  that  date,  that  he  had  no  doubt 
Mr.  TiteU  letter  would  remove  the  Respondent's  anxiety, 
and  that  for  his  better  satisfaction  he,  Mr.  Wimble, 

would 
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1863.       would  avail  himself  of  Mr.  Titers  permission  to  see  the 
-^'^'^*^*^      drawings. 


V. 


The  East         Mr.  Wimble  did  not,  however,  take  the  trouble  to  see  the 
Estate       drawings,  and  the  building  was  continued.    The  distance 

Company,     q{  t^^  ^ew  building  from  the  premises  of  the  Plaintiff 
Limited.  °  ,      ,.  /•    i        i  <■  t    m  i 

was  two  feet  greater  than  the  distance  of  the  old  build- 
ing from  them,  but  it  was  the  intention  of  the  company 
to  carry  the  new  building  to  a  height  about  fifteen  feet 
greater  than  that  of  the  old. 

The  Plaintiff*  afler  some  time  authorised  another  archi- 
tect, Mr.  T,  C  Clarke,  to  take  steps  to  protect  his  inte- 
rests, in  place  of  Mr.  Wimble,  with  whom  he  was  dis- 
satisfied ;  and  Mr.  Clarke  accordingly  on  the  20th  of 
February,  1863,  wrote  to  Mr.  Clifton  as  follows : — 

^'  I  am  instructed  by  Mr.  Louis Isenberg,  o{  21,  Leaden- 
hall  Street,  to  inform  you  that  he  cannot  permit  his  right 
of  light  to  be  damaged,  and  that  in  the  event  of  the  new 
building  being  carried  up  higher  he  will  be  compelled 
to  take  proceedings  to  enforce  his  right,  the  new  build- 
ing being  now  higher  than  the  old,  though  set  somewhat 
further  back." 

Some  further  correspondence,  oral  and  by  letter,  took 
place,  in  the  course  of  which  Mr.  Clarke  had,  although, 
as  he  alleged,  without  prejudice  and  subject  to  the  con- 
sent and  approval  of  the  Plaintiff*  and  his  solicitor,  urged 
the  stoppage  of  the  works  until  some  arrangement  could 
be  made  as  to  the  compensation  to  be  paid  to  the 
Plaintiff  for  the  injury  caused  by  the  buildings.  The 
practical  reply,  however,  to  the  notice  was  the  vigorous 
pushing  forward  of  the  building  by  the  Defendants,  who 
for  that  purpose  caused  an  additional  staff  of  workmen 
to  be  employed  and  to  be  kept  at  work  till  long  after  the 

usual 
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usual  hours^  and  on  25th  of  February ^  1863,  after  an       1863. 
inflsffectual  notice  to  the  Defendants  to  desist,  given  on 
the  23rd  previously,  the  Plaintiff  filed  the  bill  in  this 
suit  praying,  (1)  that  the  Defendants,  the  company  and  ^'^^^  H^" 
its  directors,  their  servants,  agents  and  workmen,  might       Estate 
be  restrained  by  injunction  from  further  proceeding  with      limited.' 
their  new  buildings,  or  making,  or  erecting,  or  causing 
to  be  made  or  erected,  any  building  or  buildings  what- 
soever, so  or  in  such  manner  as  to  darken,  obstruct  or 
injure  the  ancient  lights  or  windows  in  the  Plaintiff's 
messuage,  warehouses  and  buildings  as  the  same  ancient 
lights  and  windows  were  enjoyed  by  the  Plaintiff  pre- 
viously to  the  taking  down  of  the  India  House,  or 
whereby  the  free  access  of  light  and  air  as  the  same 
respectively  were  enjoyed  by  the  Plaintiff  previously  to 
the  taking  down  of  the  India  House  might  be  in  any 
way  obstructed  or  prejudiced ;  (2)  that  so  far  as  the  new 
buildings  of  the  Defendants  should  or  might  have  been 
carried  higher  than  the  India  House  in  siich  manner  as  to 
prejudice  or  obstruct  the  ancient  windows  or  lights  of 
the  Plaintiff  as  the  same  were  enjoyed  before  the  taking 
down  of  the  India  House,  the  Defendants  might  be  re- 
strained by  the  like  injunction  from  permitting  or  suffer- 
ing the  same  works  or  erections  to  remain  at  such 
greater  elevation  than  the  India  House  so  pulled  down 
as  aforesaid  to  the  obstruction  or  prejudice  of  the  Plain- 
tiff's ancient  lights  or  windows ;  and  (3)  for  further  or 
other  relief. 

The  Master  of  the  Rolls,  after  having  personally  in- 
spected the  premises  on  the  1st  of  July,  1863,  made  the 
decree  now  under  appeal, 

Mr.  Selwyn  and  Mr.  W.  Dundas  Oardiner,  for  the 
Respondent,  supported  the  decree  of  the  Master  of  the 
Rolls,  contending  that  there  had  been  no  acquiescence 

on 
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1863.  on  the  part  of  the  Respondent  in  what  had  been  going 

^"^^^^  on,  as  had  been  sought  to  be  made  out  by  the  Appel- 

9.  lants  in  the  Court  below,  and  that  if  the  position  of  the 

The  EAiT  Appellants  was  a  hard  one,  it  was  one  of  their  own 

Estate  seeking  as  they  had  upon  receipt  of  the  Respondent's 

Limited/  notice  redoubled  their  efforts  to  push  forward  the  com* 

pletion  of  the  work. 

[  The  Lord  Chancellor  referred  to  JEarl  of  Ripan  v. 
Hobart  (a),  and  as  to  the  point  of  acquiescence  said,  that 
his  impression  was  that  what  had  passed  before  the  bill 
was  filed  did  not  amount  to  enough  to  disentitle  the 
Respondent  to  any  relief  to  which  he  might  otherwise 
establish  a  right.] 


Dec  19.  The  Aitomey-General  (Sir  22.  Palmer),  Mr.  Wicker 

and  Mr.  Davey  for  the  Appellants. 

After  the  decision  of  the  Lords  Justice  in  Johnson  t. 
Wyatt  (fi),  given  in  the  interval  since  this  case  was  last 
before  your  Lordship,  and  the  intimation  of  the  impres- 
sion existing  in  your  Lordship's  mind,  we  shall  not 
further  press  the  point  of  acquiescence.  But  the  Re- 
spondent, in  order  to  maintain  this  decree,  must  show 
substantial  damage  ;  Attorney-General  v.  Nichol  (c). 

The  evidence,  however,  shows  that  it  is  not  a  question 
of  simple  injury,  but  a  balance  of  possible  diminution  of 
light  at  one  point  and  increase  and  improvement  on  the 
whole.  The  Master  of  the  Rolls  made  a  personal  in- 
spection of  the  premises,  and  there  is  nothing  to  prevent 
your  Lordship  from  doing  the  same,  if  you  deem  it  ex- 
pedient 

(a)  ZM.fyK.  169.  {h)  2  Ik  G.,  J.  4*  8.  IB, 

(c)  16  V€$.  338,  343. 
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pedient  so  to  do.    At  any  rate,  his  Honor's  view  cannot       1863. 
be  decisive  of  this  question  in  this  Court.  . 

V. 

ll%e  Lord  Chancellor.    Subject  to  what  may  be  j^^,^  Houib 
urged  to  the  contrary  by  counsel  for  the  Respondent,  I       Eitate 
do  not  think  that  this  injunction,  so  far  as  it  is  mandatory     Limited/ 
in  its  nature,  and  thereby  capable  of  inflicting  upon  the 
Defendants  great  injury  and  loss,  should  be  sustained. 
This  Court  has  now  the  power  (a)  of  ascertaining  the 
amount  of  damage  actually  sustained,  and  I  think  that 
for  the  mandatory  injunction  here  granted  an  inquiry 
before  me  should  be  substituted   as  to  the  extent  of 
pecuniary  damage  which  has   been  sustained  by  the 
Plaintiff  through  the  building  of  this  house,  and  which 
may  be  comparatively  trifling,  if  any  at  all.     In  that 
view  of  the  case,  the  question  resolves  itself  into  this : — 
are  there  or  are  there  not  materials  8u£Scient  to  satisfy 
the  Court  whether  any  damage  has  been  sustained  ?] 

We  think  not ;  but  we  have  materials  to  show  that  a 
mandatory  injunction  should  not  have  been  granted  nor 
should  be  now  allowed  to  stand,  inasmuch  as  the  pro- 
bable result  of  an  inquiry  as  to  damage  would  be  against 
it,  or  at  any  rate  against  any  substantial  damage.  We 
have  made  every  effort  to  come  to  terms  with  the 
Respondent,  so  as  to  prevent  litigation  in  the  mode  in 
which  that  litigation  has  ensued.  We  offered  three  alter* 
natives,  viz.,  either  to  let  any  proper  arbitrator,  archi- 
tect or  surveyor,  to  be  chosen  between  the  parties,  say 
how  much  of  the  building  should  be  taken  down,  or 
how  much  should  be  paid  for  compensation;  or  to 
improve  his  windows  and  make  them  such,  as  that  he 
could  get  more  light  than  he  ever  had  done  before,  at  our 
expense ;  or  to  let  him  do  it  at  his  expense,  if  he  preferred 

to 

(a)  Stai.  21  4-  22  Vici.  c.  27. 
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1863.        to  do  it,  and  let  the  arbitrator  say  what  he  should  be 
paid  for  his  intermediate  damage.    All  these  alternatives 
he  refused^  insisting  on  our  paying  him  a  sum  of  money, 
IiuHA  House  '^'"^^"S  **  *  ^um  which  clearly  showed  his  object  to  be 
EfTATB       extortion  of  money  and  nothing  else.    That  is  a  course 
Limited.'     ^^  conduct  which  this  Court  will  not  sanction  by  the 
exercise  of  its   extraordinary  jurisdiction   of  granting 
mandatory  injunctions,  especially  when,  as  clearly  ap- 
pears here  from  the  acts  of  the   Respondent  and  his 
agents,  damages  are  and  can  be  made  a  sufficient  com- 
pensation for  any  injury  done. 

Mr.  Gardiner  in  reply. 

The  Respondent  comes  here  alleging  an  infringement 
and  seeking  a  restoratiofl  of  his  rights,  enforceable  ac- 
cording to  the  rules  of  this  Court  by  injunction,  ordinary 
or  mandatory,  as  may  be  required  by  the  circumstances  of 
the  case,  and  the  injury  arising  from  infringement  of  such 
rights  is  not  to  be  arbitrarily  assessed  at  a  money  value  at 
the  suggestion  of  the  infringers.  The  principle  governing 
the  right  to  light  resembles  that  governing  a  contract 
respecting  an  estate.  The  right  to  light  is  in  the  nature  of 
a  contract  between  the  whole  inhabitants  of  the  kingdom 
governed  by  the  rules  laid  down  here  and  at  law  on  the 
subject.  One  of  those  rules  is,  that  restoration  by  the 
infringer  to  the  former  state  of  things  is  the  right  of  the 
person  who  shows  that  he  has  sustained  substantial 
injury,  so  that  the  light  which  he  formerly  had  he  may 
again  specifically  have.  In  the  present  case,  a  prohibi- 
tory injunction  and  a  mandatory  injunction  are  identical, 
because  the  position  in  which  the  Appellants  are  is  one 
in  which  they  voluntarily  and  purposely  placed  them- 
selves by  the  course  which  they  took  on  the  receipt  of 
the  Respondent's  notice  of  the  23rd  of  February,  1863. 
Such  cases  as  Hawkes  v.  The  JEasiem  Comties  RaHuxxy 

Cotmpamy, 


CASES  IN  CHANCERY. 


271 


ESTATR 
CoMPANYy 

Limited. 


Company  (a)  and   Broadbent   v.    The  Imperial   Gas       1863. 
Company  (i)  show  the  power  and  willingness  of  these     ^^^^^^ 
large  companies  to  use  their  status  to  crush  individuals  o. 

Tub  T?  a ■•p 

with  practical  impunity.  And  if  the  Court  in  this  case  i^^^^j^  House 
sanctions  the  principle  that  all  they  have  to  fear  is  pay- 
ment of  damages^  the  rights  of  individuals  are  practically 
at  an  end.  That  the  contrary  has  hitherto  been  con- 
sidered the  rule  of  the  Court  is  evident  from  many  recent 
decisions ;  among  them,  that  of  the  Merchant  Tailors 
Company  v.  Truscoit  (c),  where  the  terms  of  the  man- 
datory injunction  were^  '^  so  far  as  the  Defendant's  new 
building  shall  or  may  have  been  carried  on  in  a  manner 
to  prejudice  or  obstruct  the  ancient  windows  or  light  of 
the  Plaintiff  as  they  were  enjoyed  before  to  restrain  the 
Defendant  Truscoit  irom  permitting  or  suffering  the  said 
erection  to  remain  at  a  greater  elevation  than  the  ancient 
building  which  was  pulled  down :"  in  other  words,  prac- 
tically the  same  as  the  mandatory  injunction  granted  in 
die  present  case  by  the  Master  of  the  Rolls.  As  to  the 
oflfer  on  the  part  of  the  Appellants  to  improve  the 
Respondent's  windows^  that  cannot  alter  his  right  to  his 
light  as  it  originally  was ;  such  improvement  as  could  be 
made  he  was  entitled  to  make  as  from  that  footing.  [The 
Lord  Chancellor  :  You  had  not  made  the  improve- 
ment; therefore  I  must  take  the  position  in  which  you 
then  were^  as  the  ground  of  your  complaint.]  (d  )• 


The  Lord  Chancellor. 

Every  one  of  this  class  of  cases  must  depend  upon  its 
own  peculiar  circumstances. 

The 


(«)  Z  De  G,  8f  Sm,  743;  1 
Jk  O.,  M./^G,  737;  5  H.  L. 
Ca.331. 

(b)  7  Be  G.,  3f.  4^  G.  436; 
7  H.  L.  Ca.  600. 

Vol.  Ill— 8. 


(c)  Not  reported.     Cited  Jrom 
Reg,  Lib. 

{d)  See  Jackton  v.   Duke  of 
"Newcastle f  infra,  p.  275. 


D.J.S. 
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1863.  The  common  law  remedy  for  a  grievance  of  tbii 

description  is  an  action  for  damages :  an  action  liable  to 

be  resorted  to  as  long  as  the  cause  of  damage  continues. 

Thb  £a8t     Upon  that  ground,  and  by  reason  also  of  the  damage 

Estate      in  many  cases  not  admitting  of  being  estimated  in  money. 

Limited.'     ^^^^  Court  has  assumed  jurisdiction. 

The  jurisdiction  of  this  Court,  so  far  as  it  partakes  of 
the  nature  of  a  preventive  remedy,  that  is,  prohibition  of 
further  damage  or  an  intended  damage,  is  a  jurisdiction 
that  may  be  exercised  without  diSicultyi  and  rests  upon 
the  clearest  principles. 

But  there  has  been  superadded  to  that  the  power  of 
the  Court  to  grant  what  has  been  denominated  a  manda- 
tory injunction,  that  is,  an  order  compelling  a  Defendant 
to  restore  things  to  the  condition  in  which  they  were  at 
the  time  when  the  Plaintiff's  complaint  was  made.  The 
exercise  of  that  power  is  one  that  must  be  attended  with 
the  greatest  possible  caution*  I  think,  without  intend* 
ing  to  lay  down  any  rule,  that  it  is  confined  to  cases 
where  the  injury  done  to  the  Plaintiff  cannot  be  esti- 
mated and  sufficiently  compensated  by  a  pecuniary  sum. 
Where  it  admits  of  being  so  estimated,  and  whore  the  evil 
sustained  by  the  Plaintiff  may  be  abundantly  compen- 
sated in  money,  there  appears  to  me  to  be  no  necessi^ 
to  superadd  the  exercise  of  that  extraordinary  power  by 
this  Court. 

I  can  easily  understand  cases  in  which  an  ancient 
mansion  or  family  seat  may  be  prejudicially  afiected,  and 
where  the  remedy  therefore  can  hardly  be  other  than 
that  of  restoring  things  to  their  former  condition.  I  can 
imagine  the  interruption  of  a  supply  of  water  that  would 
entirely  stop  a  flourishing  manufactory,  whereas  it  is 
impossible  to  estimate  the  future  profits  of  the  trade,  so 

it 
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it  woald  be  difficult  to  define  at  the  moment  a  sum  of       1863. 
money  which  might  be  a  sufficient  compensation  for  all     Isbmbero 
mjury  thereafter.    But  that  is  not  the  case  before  me.  v. 

The  East 
India  Housb 

In  this  case  I  think  it  a  matter  of  very  doabtful  result      Ebtatb 
whether  any  damage  has  been  sustained ;  but  it  is  a  case     Limited.^ 
in  which  beyond  all  question,  without  taking  into  con- 
sideration the  confession  of  the  parties,  the  whole  of  the 
injury  that  has  been  sustained  by  the  Plaintiff  or  that  is 
likely  to  be  sustained  by  the  Plaintiff^  the  whole  of  the 
prejudice  and  damage  to  the  Plaintiff's  premises  by  the 
erection  of  the  Defendants'  buildings  may  be  abundantly 
compensated  in  money.     To  what  end  then  should  I 
exercise  a  jurisdiction  which  in  such  a  case  as  this  would 
duply  be  mischievous  to  the  Defendants,  without  being 
attended  with  corresponding   benefit  to  the  Plaintiff, 
nolen  indeed  I  could  approve  of  ^e  Plaintiff  taking 
advantage  of  the  mischief  and  loss  that  the  Defendants 
would  have  lo  sustain,  in  order  to  aggravate  hif  claim  for 
pecuniary  compensation. 

This  is  a  case  in  which  the  benefit  of  the  recent  statute 
^ving  power  to  this  Court  to  assess  and  ascertain 
damages  is  peculiarly  felt ;  and  I  hold  it  therefore  to  be 
the  doty  of  the  Court  in  such  a  case  as  the  present  not, 
liy  granting  a  mandatory  injunction,  to  deliver  over  the 
Defendants  to  the  Plaintiff  bound  hand  and  foot,  in 
iorder  to  be  made  subject  to  any  extortionate  demand 
tliat  lie  may  by  possibility  make,  but  to  substitute  for 
soch  mandatory  injunction  an  inquiry  before  itself,  in 
order  to  ascertain  the  measure  of  damage  that  has  been 
actually  sustained. 

I  shall  not  forget  the  fact  which  has  been  properly 
pressed  upon  me,  that  the  Defendants,  after  having  notice 

T2  of 
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1863.       of  the  Plaintiff's  complaint,  carried  on  their  works.   I 

cannot,  however,  rest  upon  that  at  all  judicially.    They 

had  the  power  of  doing  so.     But  it  may  be  taken  as  a 

Ii«!iA  Hovn  confession  on  their  part  that  what  they  were  doing  would 

EsTATB       certainly  be  attended  with  some  injury  to  the  Plaintiff. 

LiMiTBD.'     'I^hat,  I  think,  is  not  to  be  lost  sight  of  in  the  estimation 

of  that  injury.    But  the  course  which  I  shall  take  is  one 

which  I  think  is  clearly  most  consistent  with  justice  and 

with  reason,  and  which  will  really  carry  into  efiect  what 

both  sides  admit  ought  to  be  done,  though  they  have 

been  so  unfortunate  as  not  to  agree  upon  the  means  of 

doing  it. 

I  shall  suspend  the  whole  of  the  order  of  the  Master 
of  the  Rolls,  and  direct  an  inquiry  before  myself  for  the 
purpose  of  ascertaining  what  damage  has  been  sustained 
by  the  Plaintiff  by  reason  of  the  buildings  erected  by  the 
Defendants,  and  what  will  be  a  sufficient  compensation 
to  be  paid^by  the  Defendants  to  the  Plaintiff  as  a  satis- 
&ction  for  such  damage,  including  therein  the  power  to 
direct  any  works  to  be  done  by  the  Defendants  for  the 
benefit  of  the  Plaintiff  as  part  of  the  compensatioa  to  be 
so  made  to  him ;  the  parties  respectively  to  be  at  liberty 
to  have  their  witnesses  examined  viv&  voce  before  me,  if 
they  prefer  that  course  to  affidavits;  that  is,  both  may 
be  combined. 

If  the  affidavits  are  filed  and  the  cross-examination  of 
the  witnesses  be  desired,  that  cross-examination  shall  be 
had  before  me  in  Court. 
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1864. 


JACKSON  V.  THE  DUKE  OF  NEWCASTLE.      re6.20,24. 

March  19. 

npHIS  was  ap  appeal  on  the  part  of  the  sole  Defend-  J^ine  25. 

ant,  the  Duke  of  Newcastle,  from  the  grant  by  the  ^   ^  ' 

Master  of  the  Rolls  on  the  11th  of  February,  1864,  of  L^ 

an  interlocutory  injunction  in  the  terms  of  the  prayer  of  LoRD^wirr- 

the  bill  hereinafter  stated.  bury. 

Where  the 
mi.       !-•  i»    i_  darkening  of 

The  object  of  the  suit  was  to  restrain  an  obstruction  the  ancient 
of  ancient  lights  in  a  messuage  situate  in  and  known  as  awemng^^^* 
21,  Cockspur  Street,  by  the  erection  of  new  buildings  house  materi- 
opposite  of  a  greater  height  than  had  been  certain  old  the  o5m^  of 
buildings,  whose  place  they  were  intended  to  take.  ^^®  existence 

of  those  who 
dwell  in  it, 

The  Plaintiffs,  the  present  Respondents,  were  Edward  [J^rfweV^^ 
James  Jackson,  Robert  Edward  Johnson  and  James  injunction.  ^ 
Patrick  Macdougall,  who  were  the  legal  owners,  subject  xnilar  prin-"' 
to  the  lease  after  mentioned,  of  the  inheritance  of  the  ciple  where 
messuage  in  question ;  the  Respondent  Edward  James  tion  of  the 

Jackson  being  also  equitable  tenant  for  life,  and,  with  *?ci®"^  \\^\m 

^  of  a  manu- 

the  consent  of  the  others,  in  possession  of  the  rents  and  factory  or  of 

^^^a*.^  business  pre- 
P^^fi^  mises  renders 
the  building 
to  a  material  extent  less  suitable  for  the  business  carried  on  in  them,  it  is  a  case  for 
iojonction,  and  not  merely  for  compensation  by  damages. 

Bat  in  a  case  where,  looking  to  the  house  of  the  Plaintiffs  as  it  then  was,  and  to  the 
^«ise  which  was  then  made  of  it,  and  not  taking  into  account  any  future  change  or 
^iffinvnt  use  of  the  premises,  the  Court  was  clearly  of  opinion  that  the  new  buildings  of 
the  Defendant  would  not  materially  injure  the  comfort  of  the  existence  of  those  who 
^weltin  the  PlaintiflTs  house,  or  render  it  less  suitable  for  the  business  which  was  then 
carried  on  in  it  to  such  a  material  extent  as  to  require  the  interference  of  the  Court  by 
injanction,  the  Court  declined,  in  a  suit  by  the  owners  and  occupiers  of  the  property 
alleged  to  be  injured,  so  to  interfere. 

Nor  will  the  Court  interfere  where  the  injunction,  if  granted,  would  be  founded  not 
Upon  the  extent  of  present  injury,  but  upon  an  injury  which,  having  regard  to  a  possible 
future  destination  of  the  premises,  might  affect  their  value. 

Semble,  that  in  cases  of  obstniction  to  light  and  air,  a  personal  inspection  by  the 
Judge  of  the  premises  alleged  to  be  injured  is  unadvisable. 
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1864.       profits  of  it;  and  George  Dixon  and  John  Smith  the 
occupiers.    The  occupation  was  under  a  lease  granted 
by  the  owner  of  the  inheritance  to  one  William  Newman, 
The  Duke  op  ^Jj^  Jj^j  £q^  upwards  of  thirty  years  prior  to  the  date 

of  the  lease  carried  on  upon  the  premises  what  was, 
according  to  the  allegations  of  the  bill,  a  large  business 
as  a  grocer  and  tea-dealer^  a  business  which  at  his  death 
he  was  carrying  on  in  co-partnership  with  the  Respond- 
ents Oeorge  Dixon  and  John  Smiths  Under  the  articles 
of  partnership  subsisting  between  the  three,  the  Respond- 
ents Dixon  and  Smith  were  each  entitled  to  a  third  as' 
well  of  the  business,  which  they  were  still  carrying  on 
on  the  premises,  as  of  the  premises  themselves,  with  the 
right  of  purchasing  their  deceased  partner^s  share  in  both 
the  business  and  the  premises.  For  the  exercise  of  this 
right  they  were  in  treaty  with  the  administratrix  of 
William  Newman,  in  whom  the  legal  estate  in  the  lease 
was  vested,  and  she,  under  the  circumstances,  declined  to 
join  as  a  Co-Plaintiff  in  the  suit,  and  was,  by  amend- 
ment, struck  out  firom  the  list  of  Plaintiffs  in  which  she 
had  appeared  in  the  original  bill. 

The  case  made  by  the  amended  bill  was  to  the  follow- 
ing effect: — 

During  the  whole  period  of  WiUiam  Newman's  occu- 
pation of  the  premises  comprised  in  his  lease,  they  had 
consisted  of  the  ground  floor  of  a  front  shop  lookii^ 
towards  the  north  towards  Cockspur  Street,  and  extend- 
ing backwards  towards  the  south  forty  feet,  or  there- 
abouts, and  communicating  in  the  rear  with  a  counting- 
house,  which  projected  fifteen  feet,  or  thereabouts, 
beyond  the  main  outer  wall  of  the  house,  and  looked 
towards  the  south  upon  a  narrow  roadway  or  passage 
called  Red  Lion  Yard. 

The 


\ 
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^ounting-house  was,  and  always  had  been,  lighted        1864. 

*•*  window  nine  feet  wide  and  four  feet  five 

nd  was  separated  from  the  fi*ont  shop  by  a 

through  which  was  admitted  a  borrowed  T^^  T)vKt,  av 
1  .        !•   t       1  Nrwcastle. 

athern  extremity  of  the  shop,  which  but 

.id  have  been  too  dark  to  allow  the  ordinary 

of  the  trade  to  be  carried  on  there  without  some 

.cial  means  of  lighting. 

In  the  basement  floor  beneath  the  counting-house 
there  was  another  window,  also  looking  upon  lied  Lion 
Yard,  and  upon  the  fiat  projecting  roof  of  the  counting- 
house  there  was,  and  liad  been  for  above  thirty  years, 
erected  a  small  greenhouse  or  conservatory,  the  external 
firamework  whereof  towards  the  south  was  immediately 
over  and  in  a  continuous  line  with  the  external  southern 
wall  of  the  counting-house  beneath. 

Immediately  behind  the  greenhouse,  and  opening  upon 
the  flat  projecting  roof  of  the  counting-house,  there  was, 
and  always  had  been,  the  window  of  the  back  room  on 
the  first  floor  of  the  house,  which  received  its  liglit 
partly  through  the  glazed  casing  or  framework  of  the 
greenhouse,  and  partly  through  the  open  space  between 
the  top  of  the  greenhouse  and  the  main  outer  wall  of 
the  house,  and  above  the  window  of  the  first  floor  back 
room  were  the  corresponding  windows  of  the  back  rooms 
of  the  second  and  third  floors  respectively. 

AH  the  windows  above  described  were  ancient  lights. 

Previously  to  the  alterations  after  mentioned,  there 
stood,  and  had  for  upwards  of  fifty  years  existed,  on  the 
north  side  of  Red  Lion  Yardj  immediately  opposite  the 
back  premises  belonging  to  No.  21  Cockspur  Street^ 
and  at  a  distance  of  thirteen  feet  from  the  outer  wall  of 

the 
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1864.       the  counting-house,  a  range  of  stabling,  the  outer  wall  of 
T.«.    »      which  was  nineteen  feet  four  inches  high  to  the  eaves  of 

JACKSON  " 

V-  the  roof,  over  which  the  light  had  access  to  the  whole 

Newcastle!  ^f  ^^e  windows  belonging  to  the  counting-house  at  an 
angle  to  the  horizon  exceeding  forty-five  degrees. 

Some  time  in  1862  these  stables  were  pulled  down 
and  their  site  cleared,  and  in  1863  the  Appellant  ob* 
tained  a  lease  of  it. 

In  July^  1863,  excavations  were  commenced  upon  the 
cleared  site,  with  a  view  to  the  erection  of  new  buildings 
thereupon,  and  in  consequence  of  information  acquired 
by  the  Respondents  Oeorge  Dixon  and  John  Smith 
and  by  them  communicated  to  the  solicitors  of  the  Re- 
spondent Edward  James  Jackson,  the  latter  gentleman 
communicated  with  the  architect  of  the  Appellant  in  the 
matter,  and  through  him  obtained  an  inspection  of  the 
plans  for  the  proposed  new  buildings. 

From  these  it  appeared  that  the  height  of  the  latter 
would  be  thirty  feet  high  to  the  eaves,  the  roadway  of 
Red  Lion  Yard  being  still  kept  thirteen  feet  wide. 

Upon  the  remonstrance  of  the  Respondent  Edward 
James  Jackson*s  surveyor,  a  revised  plan  was  adopted 
on  the  part  of  the  Appellant,  according  to  which  the 
height  of  the  proposed  building  was  reduced  to  twenty* 
eight  feet  six  inches,  and  the  roaidv/ay  of  Red  Lion  Yard 
was  widened  to  fifteen  feet  instead  of  thirteen  feet ;  and 
this  plan  was  definitively  adhered  to,  and  began  to  be 
carried  into  execution  on  the  part  of  the  Appellants, 
notwithstanding  the  still  existing  and  expressed  dissatia* 
faction  of  the  Respondents. 

The  latter  thereupon  filed  this  bill,  submitting  that 

the 
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the  building  in  course  of  erection  by  the  Appellant       1864. 
would,  if  completed  according  to  the  revised  plans,  be      "^T^^^^^ 

Jackson 

twenty-eight  feet  six  inches  high  to  the  eaves  of  the  roof  v. 

or  nine  feet  higher  than  the  building  which  formerly  "^v^JJ^*!,,' 
«tood  on  the  same  site,  and  that  the  effect  of  such  addi- 
tional height  would  be  so  to  darken  and  obscure  the 
counting-house  above  referred  to  and  so  to  obstruct 
the  passage  of  light  therefrom  to  the  southern  end  of  the 
front  shop  as  materially  to  interfere  with  the  use  and 
enjoyment  of  the  premises  either  as  a  residence  or  for 
purposes  of  trade,  that  the  proposed  building  would  also 
intercept  a  considerable  quantity  of  light  and  air  which 
formerly  obtained  access  \b  the  conservatory  over  the 
counting-house  and  the  back  room  on  the  first  floor  of 
the  house,  and  that  the  general  result  of  the  proposed 
alterations  would  be  seriously  to  injure  the  market  value 
of  the  house  and  premises  as  property. 

The  prayer  of  the  bill  was,  (1)  that  the  Appellant 
might  be  restrained  by  injunction  from  erecting  or  con- 
tinuing to  erect  the  intended  or  any  other  wall  or  building 
upon  the  site  of  the  stables  in  Red  Lion  Yard^  lately 
taken  down  as  in  the  bill  mentioned,  of  a  greater  height 
m  any  part  thereof  than  the  elevation  of  the  old  build- 
ings as  they  formerly  stood  thereon  so  as  to  darken  or 
obscure  any  of  the  Respondents'  ancient  lights  or  to  ob- 
struct the  free  access  of  light  and  air  as  theretofore  to  the 
Respondents'  premises,  or  any  part  thereof,  and  from 
building  in  any  manner  or  doing  any  act  upon  the  site  of 
the  old  building  in  Red  Lion  Yard  whereby  the  owners 
or  occupiers  of  the  house  and  premises  No.  21  Cock- 
spur  Street  might  be  prevented  from  enjoying  the  same 
amount  of  light  and  air  as  they  had  thitherto  enjoyed 
without  interruption  from  the  owners  or  occupiers  of  the 
former  stables  in  Red  Lion  Yard;  (2)  that  the  Appel- 
lant 
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1864,       lant  might  be  ordered  to  pay  the  costs  of  the  suit,  and  (3) 
^^'^^      for  further  or  other  relief. 

Jackbom 

V. 

^N»wcAirrLB'      '^^^  Respondents  moved  for  an  interlocutory  injunction 

in  the  terms  of  the  prayer  of  the  biU,  which  his  Honor 
the  Master  of  Rolls  granted^  afler  having  satisfied  him- 
self by  personal  inspection  of  the  premises  that  the  Re- 
spondents had  made  out  their  case. 

From  the  injunction  so  granted  the  pres^it  appeal  was 
brought 

Mr.  Hobhouse  and  Mr.  Fischer,  for  the  Appellant, 
having  opened  the  case,  the  Lord  Chancellor  expressed 
some  difficulty  in  hearing  an  appeal  under  circumstances 
where,  as  here,  the  judge  of  the  Court  below,  being  a  judge 
not  only  of  law  but  of  fact,  had  informed  himself  of  the 
facts,  not  solely  by  the  evidence  before  him,  but  by  the 
evidence  of  a  personal  inspection  of  the  premises  had  by 
himself;  but  upon  the  counsel  for  the  Appellant  urging 
that  the  Master  of  the  Rolls  could  not  have  had  any  in- 
tention in  making  the  personal  inspection  which  he  had 
made  to  preclude  an  appeal  from  his  order,  which  would 
be  the  result  if  his  Lordship  declined  to  hear  an  appeal 
on  the  ground  of  the  inspection  having  been  had,  and 
upon  counsel  for  the  Respondents  consenting  to  rely  upon 
the  evidence  without  praying  in  aid  the  conclusion  of 
the  Master  of  the  Rolls  derived  from  his  personal  in- 
spection, the  appeal  proceeded  on  its  merits. 

Mr.  Hobhouse  and  Mr.  Fischer  for  the  Appellant. 

The  obstruction  of  light  caused  by  the  proposed 
buildings,  if  erected  according  to  the  revised  plan, 
would  not  be  enough  to  support  an  injunction.    There 

must 
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must   be  such  a  privation  of  light  as  would   render       1864. 
the  house  less  comfortable  for  occupation^  or  less  con-      ^^'^^^ 
venient  for  the  purposes  of  the  trade  carried  on  there,  «. 

than  it  had  previously  been ;  Back  v.  Stacetf{a);  Parker  '^J?"  ^"^^  ®' 
V.  Smitk  (b) ;  PringU  v.  Wemkam  (c).  The  effect  of  the 
obstruction  must  be  material  injury  amounting  to  a 
nuisance.  The  Aitomey^  General  v.  Nickol(d);  Wyti" 
Stanley  v.  Lee  (e\  and  of  such  a  nature  that  it  cannot  be 
estimated  in  money ;  Isenberg  v.  The  East  India  House 
Estate  Company  {Limited)  (/).  The  damage  must  be 
present  damage,  and  not  apprehended  future  injury; 
The  Earl  of  Bipon  v.  Hobart  {g).  The  light  left  would 
be  amply  sufficient  to  illuminate  a  counting-house,  or  the 
back  part  of  a  grocer's  shop,  and  it  is  immaterial  that  the 
premises  may  be  hereafter  used  for  purposes  requiring 
more  light.  Besides  which,  the  erection  of  neighbouring 
buildings  had  already,  before  the  obstruction  now  com- 
plained of,  seriously  altered  the  status  of  the  Respondents' 
lights. 

At  the  conclusion  of  the  arguments  for  the  Appellant, 
the  Lord  Chancellor  directed  the  case  to  stand  over  for 
either  side  to  adduce  further  evidence  as  to  the  import- 
ance of  the  light  derived  to  the  Respondents'  shop  through 
the  counting-house  window,  as  to  which  point  his  Lord- 
ship said  that  he  was  not  adequately  informed  by  the 
evidence  already  before  the  Court  As  to  the  basement 
window  and  the  greenhouse  and  the  first  floor  window, 
liis  Lordship  intimated  a  present  impression  against  the 
Itespondents'  case,  as  also  to  the  counting-house  window, 
the  counting-house  being  regarded  as  a  mere  counting- 
house  ; 

(o)  2  Carr.  8f  P.  465.  (e)  2  Swamt.  333. 

\h)  5  ih.  438.  (/)  Supra,  p.  263. 

(c)  7  ib.  377.  (g)  3  My.  if  K,  169. 
id)  16  Ves.  338. 
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1864.       house;  and  his  Lordship  added  that  he  was  not  at  all 
^■^^v-^^      disposed  to  let  the  jurisdiction  of  the  Court  be  exercised, 
Jackson      except  in  cases  in  which  it  was  impossible  to  do  justice 
The  Dukb  op  without  the  interference  of  the  Court. 

Newcastle. 


March  19.  The  case  now  came  on  again  for  further  argument 

on  additional  evidence,  the  Lord  Chancellor  stating 
that  he  had  himself  followed  the  example  of  the 
Master  of  the  Rolls  and  made  a  personal  inspection  of 
the  premises  in  the  interval  which  had  elapsed  since  the 
former  hearing. 

Mr.  Hobhouse  and  Mr.  Fischer,  for  the  Appellant, 
renewed  their  arguments  on  his  behalf  and  commented 
on  the  further  evidence  now  before  the  Court. 

Mr.  Selwyn  and  Mr.  iZ.  Ryder  Dean  for  the  Re- 
spondents. 

The  result  of  the  evidence  in  this  case  is  clear,  that 
injury  here  exists  to  residence,  comfort,  trade  and 
market  value  alike.  The  injunction  therefore  was 
rightly  granted;  Wilson  v.  Townend{a)\  Herz  v.  The 
Union  Bank  of  London  {b);  and  it  is  immaterial  whether 
the  injury  is  to  what  the  property  is  in  its  existing  state, 
or  whether  it  is  to  what  the  property  may  hereafter  be- 
come if  used  for  any  other  purpose  than  its  present  pur- 
pose. With  regard  to  the  latter  kind  of  injury,  some  of  the 
Respondents  here  are  trustees,  and  if  the  result  of  the 
alterations  now  in  progress  is  that  their  property  if  sold 
would  produce  less  than  it  otherwise  would  have  pro- 
duced, it  follows  that  the  alterations  in  question  are  in 
reality  a  present  loss  to  them. 

[The 

(a)  1  Dr.  4-  5jii.  324.  (b)  2  Ciff.  686. 
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[The  Lord  Chancellor  :  If  the  occupiers  had  been,       1864. 
as  they  are  not,  the  only  Plaintiffs,  I  should  not  have      * 
thought  the  present  a  case  for  an  injunction.]  «. 

The  Duke  of 

Newcastle* 
Mr.  Hobhouse,  in  reply,  argued  that  the  injury  to  form 

a  ground  for  relief  by  way  of  injunction  must  be  a  pre- 
sent actual  injury  for  which  damages  could  be  given  at 
law,  and  not  a  mere  possible  future  injury,  and  he  referred 
to  and  commented  on  Wilson  v.  Tovmend  and  also  Ren- 
show  V.  Bean  (a),  and  Shadwell  v.  Hutchinson  {b). 

Judgment  reserved. 


The  Lord  Chancellor. 

I  have  felt  some  difficulty  in  disposing  of  this  appli-  June  25. 
cation. 

It  is  not  in  every  case  in  which  an  action  can  be  mfin- 
tained  for  the  obstruction  of  ancient  lights  that  an 
injunction  will  be  granted  by  a  Court  of  Equity. 

Something  more  is  required  than  that  amount  of 
bjury  for  which  damages  may  be  recovered  at  law. 
As  observed  by  Lord  Eldon,  this  Court  will  not  inter- 
pose upon  every  degree  of  darkening  ancient  lights 
and  windows;  but  the  standard  of  the  amount  of 
damage  that  calls  for  the  exercise  of  the  jurisdiction  to 
grant  preventive  relief  or  to  prohibit  the  continuance  of 
the  nuisance  has  not  been  defined  with  any  certainty. 

In  The  Attorney-General  v.  Nichol{c\  which  was  an 
application  for  an  injunction  to  restrain  the  building  of  a 

wall 

(a)  18  a.  B.  112.  333  \2B.if  Ad,  97. 

(b)  3  Carr.  ^  P.  615;  4  ib.  (c)  16  Ves.  338,  342. 
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1864.       wall  which  would  darken  the  ancient  lights  of  a  hospital, 

J  Lord  EUon  is  represented  as  saying-— '^  The  foundation 

V.  of  this  jurisdiction,  interfering  by  injunction,  is  that 

^IwcABThE^  head  of  mischief,  alluded  to  by  Lord  Hardwicke,  that 

sort  of  material  injury  to  the  comfort  of  the  existence  of 

those  who  dwell  in  the  neighbouring  house  requiring  the 

application  of  a  power  to  prevent,  as  well  as  remedy,  an 

evil  for  which  damages  more  or  less  would  be  given  in 

an  action  at  law/' 

The  sentence  is  not  accurately  worded,  but  it  may  be 
collected  that  Lord  Eldon  meant  to  say,  that  where  the 
darkening  of  the  ancient  windows  of  a  dwelling-house 
materially  injured  the  comfort  of  the  existence  of  those 
who  dwelt  in  it,  the  Court  would  interfere  by  injunction. 

This  rule  or  standard  would  have  no  application  to 
a  manufactory  or  business  premises  which  are  not 
ocQiipied  otherwise  than  for  the  purposes  of  some  trade 
or  manufacture. 

But,  upon  a  similar  principle,  where  the  obstruction  of 
the  ancient  lights  of  a  manufactory  or  of  business  pre- 
mises renders  the  buildings  to  a  material  extent  less 
suitable  for  the  business  carried  on  in  them,,  it  is  a  case 
for  injunction,  and  not  merely  for  compensation  in 
damages. 

The  foundation  of  the  jurisdiction  appears  to  be  that 
injury  to  property  which  renders  it  in  a  material  degree 
unsuitable  for  the  purposes  to  which  it  is  now  applied, 
or  lessens  considerably  the  enjoyment  which  the  owner 
now  has  of  it.  The  Court  considers  that  injury  of  this 
nature  does  not  admit  of  being  measured  and  redressed 
by  damages. 

It 
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It  is  true  that  in   The  Attamey-General  v.  Nichol       1864. 
Lord  Eldon  is  reported  to  have  said — **  I  repeat  the       . 
obserration   of  Lord  Hardwicke,  that  a  diminution  of  v. 

the  value  of  the  premises  is  not  a  ground/'  that  is,  for    ^^^cAnLm!^ 
injunction. 

But  there  is  here  some  error  in  the  report.  Lord 
Hardwicke  made  no  such  general  observation.  In  the 
case  referred  to,  which  is  that  of  7^  Fishmongers^  Com- 
pany V.  The  East  India  Company  (a),  Lord  Hardwicke 
saysy  ''  It  is  not  sufficient  to  say  it  will  alter  the  Plain* 
tiffs'  lights,  for  then  no  vacant  piece  of  ground  could  be 
built  on  in  the  city;  and  here  will  be  seventeen  feet 
distance,  and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.  It  is  true  the  value  of  the  Plaintiffs'  house 
may  be  reduced  by  rendering  the  prospect  less  pleasant, 
but  that  is  no  reason  to  hinder  a  man  from  building  on 
his  own  ground." 

It  is  clear,  therefore,  that  what  Lord  Hardwicke 
meant  to  determine,  and  did  determine,  was  this : — that 
the  shutting  out  of  a  view  or  prospect  will  not  afford  a 
ground  for  the  interference  by  way  of  injunction,  even 
though  it  be  attended  by  a  diminution  of  the  value  of 
the  premises.  He  did  not  decide  that  a  diminution  of 
value  by  the  obstruction  of  ancient  lights  is  not  a  ground 
for  an  injunction. 

The  peculiar  difficulty  which  exists  in  the  present  case 
is  of  this  nature. 

If  I  am  to  look  to  the  house  of  the  Plaintiff  as  it  now 
b  and  to  the  use  which  is  now  made  of  it,  and  not  to 

take 

(a)  1  Dick.  163,  165. 
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1864.  take  into  ai^count  any  future  change  or  different  use  of 
the  premises,  then  I  am  clearly  of  opinion  that  the  new 
buildings,  as  they  are  proposed  to  be  erected,  will  not 

The  Duke  op  materially  injure  the  comfort  of  the  existence  of  those 
Newcabtlb.  . 

who  dwell  in  the  Plaintiff's  house,  or  render  it  less  suit- 
able for  the  business  which  is  now  carried  on  in  it,  to 
such  a  material  extent  as  to  require  the  interference  of 
this  Court  by  injunction. 

It  is  necessary  to  explain  the  particular  facts  of  the 
case  as  I  have  ascertained  them. 

In  the  first  place,  I  must  remind  the  parties  concerned 
that  the  Master  of  the  Rolls  proceeded  upon  conclusions 
of  facts  derived  from  his  own  inspection  of  the  premises. 
This  was  no  doubt  done  with  the  consent  of  both  par- 
ties. I  also  have  followed  his  example  in  that  particular ; 
because  I  thought  it  impossible  to  sit  in  judgment  on 
his  Honor's  order  unless  I  had  the  same  or  equal  ad- 
vantages of  information  in  respect  to  the  premises  which 
were  possessed  by  his  Honor.  I  am  by  no  means  clear, 
however,  that  this  is  a  course  which  a  Judge  in  a  Court 
of  Equity  ought  to  adopt,  and  for  this  reason:— >a  Judge 
is  bound  to  pronounce  his  decision  according  to  the 
evidence  before  him,  but  his  inspection  of  the  premises 
may  bring  him  to  a  conclusion  directly  opposed  to  that 
which  is  established  by  the  evidence,  and  the  order  then 
will  ex  facie  proceed  upon  evidence  which,  according 
to  the  weight  of  it,  would  warrant  and  require  a 
different  conclusion  from  that  which  is  embodied  in  the 
order. 

However,  upon  an  examination  of  the  premises,  I  was 
perfectly  satisfied  that  the  complaint,  so  far  as  it  related 
to  two  of  the  particulars  mentioned— namely,  the  base- 
ment 
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ment  window^  and  the  window  behind  the  green-house        1864. 
on  the  first  floor — is  altogether  without  foundation.  ^    ' 

°  Jackson 

V. 

But  there  remains  the  complaint  with  regard  to  the    nbwcastlb.' 
principal  subject,  the  window  of  the  counting-house. 

It  is  very  difficult  to  convey  a  right  apprehension  of 
the  premises  as  I  received  it  from  ocular  inspection, 
when  contrasted  with  the  manner  in  which  they  would 
appear  to  a  person  reading  only  the  affidavits. 

The  complaint  before  me  was,  that  the  window  of  the 
counting-house  would  be  so  far  darkened  as  materially 
to  interfere  with  its  use,  and  further  that  the  window  of 
the  counting-house  was  the  source  of  light  to  the  shop 
itself^  which  lies  in  front  of  the  counting-house,  that 
light  being  received  into  the  shop  through  a  glazed 
partition  by  which  the  shop  is  divided  from  the  counting- 
house. 

That  which  is  called  the  counting-house  I  find  to  be 
a  very  small  room  with  a  low  ceiling,  and  having  at  an 
elevation  of  between  five  and  six  feet  from  the  floor  a 
long  narrow  window  running  the  whole  length  of  the  room, 
and  looking  to  the  south-east.  It  is  accurately  described 
in  the  tenth  paragraph  of  the  bill : — '^  The  counting- 
bouse  is  and  always  has  been  lighted  by  a  single  window 
nine  feet  wide  and  four  feet  five  inches  high,  and  is 
separated  from  the  front  shop  by  a  glazed  partition." 
The  window  runs  up  to  the  ceiling,  and  the  base  or  sill 
of  the  window  is,  as  I  have  said,  at  a  considerable  eleva- 
tion from  the  floor.  What  gives  the  room  the  denomi- 
nation of  a  counting-house  is  the  existence  of  a  high 
desk,  to  which  you  ascend  by  a  couple  of  steps,  and 
which  has  been  necessarily  elevated  to  that  extent  in 

Vol.  III.— 2.  U  d.j.s.    order 
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1864.       order  that  the  person  sitting  or  standing  for  the  purpose 
'^''"^      of  writing  at  the  desk  may  obtain  light  through  the 

Jackson  «  « 

V.  Window. 

The  Duke  of 
Newcastle. 

The  room  appears  to  be  used  for  that  purpose  occa- 
sionally only.  It  is  not  likely  that  a  small  grocer's  shop 
would  require  the  constant  presence  of  a  clerk  or  clerks 
in  a  counting-house.  It  is  called  the  counting-house 
because  the  books  of  the  shop  are  kept  upon  the  desk, 
which  is  raised  in  the  manner  that  I  have  described. 

With  respect  to  the  glazed  partition,  no  doubt  it  was 
intended  for  the  purpose  of  obtaining  a  borrowed  light 
at  the  back  of  the  shop.  The  whole  business  of  the  shop 
is  conducted  at  the  counter  in  the  front  part,  and  the 
value  of  the  borrowed  light  appears  to  have  been  very 
little  appreciated,  for  the  panes  of  glass  in  the  glazed 
partition  were  exceedingly  dirty,  and  were  obstructed  by 
packages  piled  up  against  them,  which  plainly  showed—- 
a  conclusion  warranted  by  the  whole  condition  of  the 
premises — that  the  light  obtained  from  the  window  of  the 
back  part  of  the  shop  was  not  essentially  necessary  for 
the  conduct  of  the  business  therein.  Everything  that 
would  have  to  be  sold  would  be  brought  to  the  counter 
in  the  front  part  of  the  shop,  and  would  be  seen  and 
exhibited  by  the  light  obtained  from  the  front  window. 

The  argument  before  me  proceeded  greatly  upon  the 
obstructions  already  made  to  the  light  of  this  countmg- 
house  window.  I  am  not  of  opinion  that  that  argument 
is  well  founded.  It  is  true,  that  previous  to  the  erection 
of  some  of  the  houses  forming  part  of  the  terrace  which 
has  been  built  by  Messrs.  Trolhpe  to  a  considerable 
height,  the  counting-house  enjoyed  an  open  prospect 
not  only  to  the  south-east,  where  it  remains  open,  but 
also  to  the  south-west.     It  is  true,  that  those  buildings 

excluded 
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excluded  from  it  sunshine  from  the  south-west ;  but  it  is       1864. 
equally  true,  that  there  is  a  wide  space  by  which  it  now      "^^^^^ 
receives  air  and  sunshine  from  the  south-south-east ;  and  «. 

it  is  certainly  true,  that  the  proposed  buildings  will  in  ^new^ab"  ^ 
some  degree  interfere  with  the  access  of  that  light 
and  air. 

I  am  driven  then  to  consider  this  point,  which  I  believe 
to  a  certain  extent  to  be  new. 

I  find  a  threatened  obstruction,  which  will  no  doubt 
abridge  the  light  now  received  through  the  window  of 
the  counting-house;  but  it  will  still  leave  beyond  all 
doubt,  an  abundance  of  light  for  the  ordinary  operations 
which  are  now  carried  on  in  the  counting-house.    First 
of  all  then,  it  is  not  a  case  in  which  I  can  say  that  the 
abridging  of  the  light  which  is  now  received  in  this  small 
room,  called  a  counting-house,  will,  in  the  language  of 
Lord  JSldon,  materially  impair  **  the  comfort  of  the  exist- 
ence of  those  who  dwell  in  the  house,"  and  I  cannot  say 
that  the  abridgment  of  the  light  will,  to  such  a  material 
^sxtent,  detract  from  the  value  of  the  counting-house, 
CM>n8idered  as  an  integral  portion  of  the  business  pre- 
xnises,  as  materially  to  afiect  the  suitableness  of  those 
premises  for  the  purposes  to  which  they  are  now  applied. 

But  then  I  am  sensible  that  it  is  quite  possible  that 

premises  in  that  situation  may  hereafter  be  applied  to 

smother  purpose,  and  made  applicable  to  a  diflFerent 

Ynisiness,  in  which  the  proposed    abridgment  of  light 

and  air  will  operate  most  materially  to  the  prejudice  of 

the  owners  of  these  premises,  and  may  interfere  to  a 

considerable  degree  with  their  valuable  application  and 

adaptation  to  some  future  business  different  from  that 

which  is  now  carried  on  there. 

U2  The 
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1864.  The  question  then  that  I  have  to  determine  is  this: 

^^^^"^^      whether  I  can  interfere  by  way  of  injunction,  when  that 

V.  injunction  will  be  founded,  not  upon  the  extent  of  pre- 

The  Duke  op  ^^^^   injury  requiring  that  interference,  but  upon  an 

injury  which,  having  regard  to  a  possible  future  destina- 
tion of  the  premises,  may  materially  afiect  their  value* 

I  cannot  find  that  the  question  has  been  anywhere 
decided.  I  cannot  find  that  it  has  been  in  any  authority 
adverted  to.  The  ground  of  the  jurisdiction  when  stated 
is  always  stated  with  this  accompaniment,  that  it  must  be 
an  injury  for  which  damages  at  law  can  be  obtained. 

If  I  regard  the  injury  for  which  damages  at  law  can 
now  be  obtained,  it  would  be  the  injury  done  simply  to 
the  counting-house  by  the  proposed  diminution  of  light, 
a  diminution  which  I  believe  would  leave  still  the  light 
quite  sufficient  for  all  the  purposes  to  which  the  room  is 
now  applied.  It  is  perfectly  true,  that  these  premises, 
when  they  cease  to  be  a  grocer's  shop,  may  be  converted 
into  a  jeweller's  shop,  where  the  sunshine  and  the  light 
at  the  back  of  the  premises  received  through  the  window 
of  the  counting-house  may  be  of  the  greatest  possible 
value  in  the  conduct  of  that  business ;  or  they  may  be 
applied  for  a  silk-mercer's  shop,  where  the  requisite 
quantity  of  light  for  the  purpose  of  distinguishing  colours 
and  the  shades  and  hues  of  colour  may  be  of  the  greatest 
importance.  The  obstruction  therefore  may  injure  the 
premises  possibly  hereafter ;  but  the  obstruction  at  the 
present  time  does  not  injure  the  premises  to  such  an 
extent  as,  having  regard  to  the  rules  which  I  have  ex- 
tracted and  adverted  to,  would  warrant  the  interference 
of  the  Court  by  way  of  injunction. 

It  is  undoubtedly  true,  that  not  only  may  a  tenant  of 
premises  threatened  with  a  nuisance  of  this  kind  apply 

to 
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to  this  Court  for  an  injunction^  but  the  owner  of  the  1864. 

reversion  may  also  apply.    But  I  apprehend  that  both  j''*^'^ 

in  the  one  case  and  in  the  other  the  application  must  v. 

be  founded  upon  the  present  existing  injury,  and  that  Newcastle*^ 

future  possibilities  cannot  be  speculated  upon  by  the 

Coiurt 

At  the  same  time  I  am  very  sensible  of  this,  that  great 
injury  may  in  reality  be  done  by  an  interference  with 
property,  at  present  not  attended  with  that  amount  of 
injury,  but  which  amount  of  injury  may  be  consequent 
upon  a  very  probable  future  application  and  use  of  that 
property.  Of  course,  in  speaking  of  the  future  use  of 
the  property,  I  assume  a  use  where  the  aperture  of  the 
window  would  remain  the  same  as  it  is  now,  because  any 
future  complaint  must  still  be  founded  upon  the  exist- 
ence of  the  ancient  light.  The  words  "  ancient  light,*' 
however,  do  not  in  the  smallest  degree  import  that  the 
window  itself  shall  remain  of  the  same  construction  and 
shape ;  for  example,  the  windows  of  this  Court,  which 
are  the  old-fashioned  casements,  may  be  replaced  by 
large  sashes  consisting  of  one  piece  of  plate  glass,  and  of 
course  therefore  afibrding  a  much  greater  and  more 
abundant  supply  of  light ;  but  the  aperture  must  remain 
the  same. 

In  this  state  of  things,  the  course  that  I  propose  to 
adopt  is  this :  I  shall  direct  that  the  order  which  I  make 
shall  not  be  drawn  up  until  the  day  afler  the  next  sitting 
of  this  Court.  I  will  give  leave  to  the  counsel  of  the 
Plaintifis  to  try  to  be  more  successful  than  I  have  been 
myself  in  finding  any  authority  that  will  warrant  me  in 
looking  to  the  possible  future  use  that  may  be  made  of 
the  premises ;  and  if  they  shall  not  be  successful  in  en- 
abling me  to  arrive  at  a  different  conclusion  from  that 
which  I  have  been  compelled  to  arrive  at,  then  I  propose 

to 
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1864.       to  frame  my  order  in  something  like  the  following  words : 

J    "  — "Dissolve  the  injunction,  but  without  prejudice  to 

V.  any  future  application ;  " — there  may  be  circumstances 

Newcastle.'  ^'^^^^^"g  ^^^  building  which  may  render  another  appli- 
cation necessary  and  more  successful ; — ''  and  the  Plain- 
tiflFs  are  to  be  at  liberty  to  make  any  application  they 
may  be  advised  to  make  touching  the  damage  sustained 
by  them,  and  are  also  to  be  at  liberty  to  bring  any  action 
at  law," — rather  than  to  come  here  and  have  the  damages 
assessed.  I  shall  not  deprive  them  of  that  opportunity, — 
"  and  the  Defendant  is  not  without  leave  of  the  Court 
to  move  to  dismiss  this  bill  for  want  of  prosecution.** 

I  have  considerable  difficulty  in  arriving  at  this  con- 
clusion, which,  I  am  aware,  may  stop  short  in  point  of 
the  exercise  of  jurisdiction  of  that  which  the  reason  of 
the  case  would  require,  if  I  could  find  any  authority  to 
warrant  me  in  going  the  length  to  which  I  thought  it 
would  be  reasonable  to  go.  But  I  have  found  nothing 
which  authorises  me  to  look  into  the  possible  future,  or 
to  speculate  about  the  future  condition  of  the  premises ; 
and  I  am  obliged  therefore  to  confine  my  right  of  inter- 
ference to  that  which  the  exigency  of  the  present  circum- 
stances justifies  and  renders  necessary. 

That  exigency  does  not,  in  my  view  of  the  case,  extend 
to  an  injunction.  I  apprehend  that  the  harm  done  to 
the  Plaintiffs  is  one  which  in  the  present  condition  of 
things  may  be  satisfactorily  and  fully  redressed  by 
damages,  and  does  not  require  the  preventive  relief. 


July  2,  The  case  was  again  mentioned  on  this,  day  by  Mr. 

Selwyn,  who  said  that  the  Respondent's  counsel  had 
been  unable  to  find  any  authority  for  the  interference  of 
the  Court  by  way  of  injunction,  on  the  ground  of  pos- 
sible future  injury  to  the  property  injured  ;  but  that  the 

parties 


Jackson 
v. 
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parties  had  been  in  communication  with  a  view  to  a       1864. 
pecuniary  settlement  of  the  matter ;  and  it  was  finally 
arranged,  Mr.  Hohhouse  consenting  on  the  part  of  the 
Appellant,  that  the  matter  should  stand  over  for  a  week  The  Duke  of 

-  _  ,      _       ^  .  .  Newcastle. 

from  this  day  for  an  agreement  for  pecuniary  compen- 
sation to  be  arrived  at  between  the  parties ;  in  default 
of  which,  the  Lord  Chancellor  expressed  his  willingness 
to  decide  the  whole  question  as  to  damages  and  costs, 
without  further  evidence  or  argument,  or  without  any 
further  action  as  the  matter  then  stood. 


1863. 
Dec.  13. 

SPIRETT  V.  WILLOWS.  ji^^i's. 

rpHIS  was  an  appeal  from  a  decree  of  his  Honor  the  ^^""H^J^^ 

Vice-Chancellor  Stuart  setting  aside,  at  the  suit  Chancellor 

of  a  husband's  creditors'  assignee  in  bankruptcy,  a  post-  v^ggTBURy. 

nuptial  settlement  as  fraudulent  and  void  against  the  if  the  debt  of 

husband's  creditors,  subject  nevertheless  to  the  wife's  *  c'^eduor  by 

'         •'  whom  a  volun- 

equity  to  a  settlement.  tary  settlement 

3y  ^^  impeached 
under  stat.  13 
£/ix.  c.  5,  existed  at  the  date  of  the  settlement,  and  it  is  shown  that  the  remedy  of 
the  creditor  is  defeated  or  delayed  by  the  existence  of  the  settlement,  it  is  not  necessary 
for  him  to  show  insolvency  on  the  part  of  the  debtor  at  the  date  of  or  occasioned  by 
the  settlement. 

But  if  a  voluntary  settlement  or  deed  of  gift  be  impeached  by  creditors  whose 
debts  had  not  been  contracted  at  the  date  of  the  settlement,  then  it  is  necessary  to 
show  either  that  the  settlor  made  the  settlement  with  express  intent  to  delay,  hinder 
or  defraud  creditors,  or  that  after  the  settlement  the  settlor  had  no  sufficient  means 
or  reasonable  expectation  of  being  able  to  pay  his  then  existing  debts,  but  was  re- 
duced to  a  state  of  insolvency ;  in  which  case  the  law  infers  that  the  settlement  was 
made  with  intent  to  delay,  hinder  or  defraud  creditors,  and  is  therefore  fraudulent 
aod  void. 

The  fact  of  a  voluntary  settlor  retaining  money  enough  to  pay  the  debts  which  he 
owes  at  the  time  of  making  the  settlement,  but  not  actually  paying  them,  gives  no 
different  character  to  the  settlement,  and  does  not  take  it  out  of  the  statute. 

A  trust  in  a  marriage  settlement  of  personalty  belonging  to  the  intended  wife,  de- 
clared to  be  **only  "  for  her,  her  executors,  administrators  and  assigns,  does  not  create  a 
separate  use  in  her  in  such  personalty. 

The  fact  of  a  settlement  having  been  made  of  part  of  an  intended  wife's  personalty 
on  her  marriage,  upon  trusts  for  her  and  the  children  of  the  marriage,  does  not  bar 
her  equity  to  an  additional  settlement  out  of  other  personal  property  belonging  to  her 
mior  to  her  marriage,  and  left  unsettled  upon  the  occasion  of  the  marriage,  as  against 
ner  hnsband's  assignee,  if  he  is  obliged  to  resort  to  this  Court  in  order  to  reach  it. 
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1863.  By  indentures  of  assignment  and  settlement,  dated 

^^^"^^^      respectively  the  13th  of  March^  1861,  and  made  in  con- 
v.  sideration  of  the  marriage,  which  took  place  on  the 

Willows,  following  day,  of  the  Appellants  Henry  and  Elizabeth 
WiUotos,  a  mortgage  debt  of  4,000/.  due  to  Elisabeth 
Willows,  then  Elizabeth  Story,  widow,  was  with  the 
securities  for  it  assigned  to  the  Respondents  Samuel 
FuUtow  and  George  William  Hart  upon  trusts  as  to 
2,000/.,  one  moiety  of  the  mortgage  debt,  and  the  in- 
terest for  the  benefit  of  Elizabeth  Willows,  for  her  life, 
for  her  separate  use  without  power  of  anticipation,  and 
after  her  death  for  her  children  by  her  then  intended 
or  any  future  husband,  and  in  default  of  children,  for 
.certain  of  her  brothers  and  sisters  and  their  issue ;  and 
as  to  2,000/.  the  remaining  moiety  of  the  mortgage  debt 
and  the  interest,  it  was  declared  that  the  same  should 
not  be  in  any  way  subject  to  the  trusts  of  the  settlement 
thereby  made,  but  should,  whilst  it  remained  on  the 
existing  security,  be  held  by  the  trustees  **  in  trust  only 
for  the  said  Elizabeth  Story,  her  executors,  adminis- 
trators and  assigns,*'  and  when  realised,  be  paid  over  to 
her  or  them  in  the  same  manner  as  she  or  they  would 
have  been  entitled  to  receive  the  same  in  case  the  as- 
signment and  the  settlement  now  respectively  in  state- 
ment, had  not  been  executed.  There  were  not,  nor  bad 
ever  been,  any  issue  of  the  marriage. 

The  mortgage  debt  remained  in  its  actual  state  of  in- 
vestment throughout  the  proceedings  in  the  suit. 

On  the  24th  of  August,  1861,  the  Appellant  Henry 
Willows  accepted  a  bill  of  exchange  for  370/.,  drawn 
upon  him  by  and,  as  he  alleged,  for  the  accommodation 
of  one  John  Motley  at  three  months  date. 

This  bill  on  its  arrival  at  maturity  on  the  27th  of 

November, 
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November^  1861,  was  in  the  hands  of  the  Respondent       1863. 
the  Plaintiff. 


By  a  postnuptial  settlement  of  the  15th  of  November ^ 
1861,  the  2,000Z.y  which  by  the  antenuptial  settlement  it 
had  been  declared  should  be  held  by  the  trustees  thereof 
in  trust  only  for  the  Appellant  Elizabeth  Willows^  her 
executors,  administrators  and  assigns,  was  assigned  to 
the  Appellants  Jesse  Willows  and  Thomas  Jackson 
upon  certain  trusts  for  the  benefit  of  Elizabeth  Willows 
during  her  life  for  her  separate  use  without  power  of 
anticipation,  and  after  her  death  for  the  benefit  of  the 
Appellant  Henry  Willows  for  his  life,  and  after  the 
death  of  the  survivor  for  the  children  of  the  marriage, 
and  in  default  of  children  upon  certain  other  trusts  for 
the  benefit  of  the  father  and  mother  and  the  brothers 
and  sisters  and  their  issue  and  the  next  of  kin  of  Henry 
Willows,  with  a  power  to  the  latter,  in  the  event  of 
Elizabeth  Willows  dying  in  his  lifetime  without  leaving 
children,  and  as  against  his  above-mentioned  relations  and 
the  trusts  declared  in  their  favour,  to  give  any  ftiture  wife  a 
life  interest  in,  and  to  the  children  of  any  future  marriage 
any  aggregate  share  of,  the  trust  fund  thereby  settled. 

The  Appellants  Henry  and  Elizabeth  Willows  by 
their  answer  stated  that  this  postnuptial  settlement  was 
not  voluntary,  but  was  executed  at  the  instance  of 
Elizabeth  Willows,  and  in  consideration  of  the  equity  to 
a  settlement  to  which  she  was  entitled  of  the  sum  com- 
prised in  it,  and  that  it  was  supported  by  such  considera- 
tion ;  and  further,  that  the  settlement  in  question  was 
made  in  pursuance  of  an  agi*eement  entered  into  pre- 
viously to  the  marriage,  that  the  2,0001.  comprised  in 
the  postnuptial  settlement  should  not  at  that  time  be 
settled,  but  should,  if  the  Appellant  Elizabeth  Willows 
desired  it,  be  settled  at  some  future  time  upon  trusts 

for 


SPIRBTT 
V. 

Willows. 
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1863.  for  the  benefit  of  herself  and  her  husband  Henry  WiU 
lows  and  their  children,  and  subject  thereto  upon  trusts 
for  the  benefit  of  relations  of  ^the   Appellant  Henry 


Spirbtt 

V. 


WiLLowi.      Willows. 


They  further  stated  that  the  Appellant  Elizabeth 
Willows  had  in  June^  1861,  become  desirous  of  having 
the  postnuptial  settlement  executed,  and  had  expressed 
such  her  desire,  but  that  its  actual  execution  had  been 
delayed  until  November^  1861,  by  reason  of  want  of 
agreement  between  the  Appellants  Henry  and  Elizabeth 
Willows  as  to  the  persons  to  be  named  as  trustees. 
And  further,  that  after  the  postnuptial  settlement  had 
been  executed,  there  was  still  unsettled  property  of 
sufficient  amount  to  satisfy  all  claims  upon  the  Appel- 
lant Henry  Willows^  including  that  upon  the  bill. 

The  last-named  Appellant  admitted  that  shortly  after 
the  execution  of  the  postnuptial  settlement,  viz.  partly 
on  the  26th  and  29th  of  November ^  1861,  partly  on  the 
27th  of  December  J 1861,  and  partly  on  the  9th  of  Janu- 
ary, 1862,  he  converted  into  money  the  whole  of  the 
debts,  household  furniture,  and  other  effects  due  or 
belonging  to  himself  or  his  wife,  except  a  sum  of 
139/.  2s.  6d.  mentioned  in  the  bill  (of  which,  according 
to  the  allegations  in  the  bill,  a  part  amounting  to 
119Z.  2s.  6d.  was  a  debt  wholly  irrecoverable),  and  that 
the  proceeds  amounted  to  702/.  125.  6d. ;  and  that  he  had 
since  spent  in  payment  of  debts,  costs  and  expenses, 
including  the  expense  of  supporting  himself  and  his 
wife,  the  whole  of  such  proceeds. 

The  above-mentioned  bill  of  exchange  was  dishonoured 
by  the  Appellant  Henry  Willows  at  maturity,  and  on 
the  28th  of  November,  1861,  the  Plaintiff  commenced 
proceedings  against  him  upon  the  bill  under  the  Bills  of 

Exchange 
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Exchange  Act,  1855,  wherein  the  Plaintiff  recovered      .1868. 
judgment  on  the  g8th  of  February^  1862.  ^^^^ 

V, 

After  the  trial  in  this  action,  the  Appellants  Henry  Willows. 
and  Elizabeth  Willows — of  whom  the  former  had  about 
the  end  of  October^  1861,  quitted  his  former  residence 
—went  to  France,  and  execution  levied  under  the  judg- 
ment obtained  by  the  Plaintiff  only  elicited  a  return  of 
no  effects. 

The  Plaintiff  thereupon,  after  taking  out  a  debtor 
summons,  filed  a  petition  in  bankruptcy  against  the 
Appellant  Henry  Willows,  upon  which  the  latter  was 
adjudged  bankrupt  on  the  10th  of  April,  1868,  and 
the  Plaintiff  was  appointed  the  sole  creditors'  assignee 
under  the  bankruptcy,  and  was  the  only  creditor  who 
proved  a  debt  thereunder. 

The  Appellant  Henry  Willows  surrendered  to  his 
bankruptcy  on  the  14th  of  May,  and  on  the  2nd  of 
July,  1862,  passed  his  last  examination  and  obtained 
his  discharge,  which  was  however  suspended  for  three 
years  for  unjustifiable  extravagance  in  living. 

The  Respondent  the  Plaintiff  thereupon  filed  the  bill 
in  this  suit  against  the  Appellants  Henry  and  Elizabeth 
Willows  and  Jesse  Willows  and  Thomas  Jackson,  the 
Respondents  S.  Fulstow  and  G.  W.  Hart,  and  the 
various  persons  interested  under  the  trusts  of  the  post- 
nuptial settlement,  alleging  that  he  had  discovered  the 
existence  of  such  settlement  for  the  first  time  during  the 
proceedings  in  the  bankruptcy,  and  praying  that  it 
might  be  declared  fraudulent  and  void  as  against  him, 
and  seeking  consequential  relief. 

The  answer  of  the  Appellants  Henry  and  Elizabeth 
Willows,  in  addition  to  the  statements  therein  already 

mentioned, 
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1863.  mentioned,  denied  that  the  postnuptial  settlement  was 
executed  with  intent  to  defraud  the  Plaintiff^  or  to  delay 
or  defeat  him  in  the  prosecution  of  his  claim  against 
Henry  Willows  upon  the  bill,  or  to  prevent  the  2,000^ 
and  interest  comprised  in  the  postnuptial  settlement  from 
being  made  available  for  or  towards  satisfaction  of  the 
claim,  and  that  at  the  time  of  the  execution  of  the  settle- 
ment in  question  they  had  no  intimation  of  the  intention 
of  the  Respondent  the  Plaintiff  to  institute  any  proceed- 
ings on  the  bill  of  exchange. 

And  the  Appellant  Elizabeth  Willows  further  stated 
that  the  Appellant  Henry  Willows  was  totally  unable 
to  support  her,  and  that  she  had  no  means  of  support 
except  from  the  property  comprised  in  the  antenuptial 
and  postnuptial  settlements;  and  she  submitted  that 
even  if  the  latter  of  these  settlements  should  be  held  to 
be  in  any  respect,  or  for  any  purpose,  invalid,  that  still 
it  ought  to  be  upheld  to  the  extent  to  which  it  provided 
for  her  and  the  children  (if  any)  of  the  marriage,  or  that 
a  new  settlement  ought  to  be  made  of  the  sum  comprised 
therein  to  that  extent. 

The  Vice-Chancellor  held  that  the  antenuptial  settle- 
ment had  not  the  effect  of  settling  the  second  sum 
of  2,000L  therein  mentioned  to  the  separate  use  of  the 
Appellant  Elizabeth  Willows,  and  that  the  postnuptial 
settlement  had  been  executed  with  intent  to  delay 
the  creditors  of  the  Appellant  Henry  Willows  within 
the  meaning  of  the  stat.  13  Eliz.  c.  5,  and  was  con- 
sequently void  as  against  the  Plaintiff,  as  creditors* 
assignee. 

And  his  Honor  made  a  decree  to  the  following 
effect  (a) : — 

Declare  that  the  postnuptial  settlement  is  void  as 

against 

(a)  Rfg.  Lib.  1864,  B.  1374. 


Willows* 
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against  the  creditors  of  the  Defendant  Henry  Willows.       1863. 
And  it  appearing  by  &c.  that  the  only  creditor  of  Henry      ^^''^^^ 
Willows  who  has  proved  a  debt  under  his  bankruptcy  v. 

is  the  Plaintiff,  tax  the  costs  of  all  parties  of  this  suit, 
the  costs  of  the  trustees  as  between  solicitor  and  client 
and  including  charges  and  expenses  properly  incurred,  and 
let  the  trustees  of  the  antenuptial  indenture  out  of  2,000/., 
being  one  moiety  of  the  4,000/.,  when  raised,  pay  to  the 
Plaintiff  his  costs  of  the  suit  and  the  sum  of  441/.  I6s.2d. 
appearing  to  be  due  to  him  upon  his  judgment  debt  and 
interest,  and  also  the  costs  of  the  bankruptcy,  and  re- 
tain their  own  costs  and  charges  and  expenses,  and  pay 
those  of  the  other  Defendants  when  taxed  as  aforesaid, 
and  stand  possessed  of  the  residue  of  the  said  2,000/. 
trust  funds,  in  trust  to  pay  the  same  to  the  trustees  of 
the  postnuptial  settlement  upon  the  trusts  thereof. 

From  this  decree  the  Defendants  Elizabeth  Willows, 
Jesse  Willotos  and  Thomas  Jackson  appealed. 

Mr.  Malins  and  Mr.  Phear,  for  the  Plaintiff,  in  sup- 
port of  the  Vice-Chancellor's  decision  cited  on  the  first 
head,  CHlbert  v.  Lewis  (a) ;  and  on  the  second,  so  far  as 
the  invalidity  of  the  postnuptial  settlement  was  concerned. 
Warden  v.  Jones  (i). 

Mr.  Bctcon  and  Mr.  De  Oex  for  the  Appellants. 

The  antenuptial  settlement  effectually  settled  the 
2,000/.,  afterwards  dealt  with  by  the  postnuptial  settle* 
ment,  to  the  separate  use  of  Elizabeth  Willows:  the 
intention  being  clear,  and  consequently  no  particular  tech- 
nical language  being  necessary;  Sliewell  v.  Dwarris{c); 
Adamson  v.  Armitage  (d).  The  question  in  Gilbert  v. 
Lewis  cited  on  the  other  side  arose  on  a  will,  a  fact 

which, 

(a)  iDeG^J.J^S.  38.  (c)  Johns.  172. 

(6)  2  Be  G.  if  J.  76.  {d)  G.  Coop.  283. 
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Mr,  Nalder,  for  Messrs.  Fulstow  and  Hart,  the  trus-       186S, 
tees  of  the  antenuptial  settlement,  took  no  part  in  the      ^"^^ 

*  *  Sfirett 

argument.  v. 

Willows. 

Mr.  Malins  in  reply. 

The  postnuptial  settlement  had  the  effect  of  with- 
drawing the  property  comprised  in  it  from  the  reach  of 
the  creditors  of  Henry  Willows,  who  was  in  reality  the 
settlor;  it  was,  therefore,  within  the  purview  of  the 
stat.  of  Elizabeth,  and  void  as  against  such  creditors ; 
French  v.  French  (a) ;  Neale  v.  Day  (b) :  and  Richardson 
V.  Smallwood  (c)  and  Townsend  v.  Westacott(d)  show 
that  there  is  no  necessity  to  show  insolvency  on  the  part 
of  the  settlor  at  the  date  of  the  settlement.  As  to  Mrs. 
Willows^  claim  to  an  equity  to  a  settlement  out  of  this 
fund,  the  Court  will  not  hold  her  entitled  to  any  such 
equity,  when  upon  her  marriage  she  herself  determined 
what  proportion  of  the  larger  fund,  of  which  the  2,000/. 
comprised  in  the  postnuptial  settlement  is  a  part,  she 
would  oil  that  occasion  leave  unsettled. 

The  Lord  Chancellor,  at  the  conclusion  of  the 
argument,  requested  to  be  furnished  with  the  names  of 
any  authorities  on  the  question  of  an  additional  settle- 
ment being  made  where  one  had  been  already  made  on 
the  marriage,  and  the  following  cases  were  mentioned : — 
Bwrdon  v.  Dean  {e),  and  Barrow  v.  Barrow  (/). 

Judgment  reserved. 


The 

(<0  6  De  G.,  M.  ^  G.  95.  (e)  2  Veijun.  607. 

(6)  28  L.  J.  (N.  S.)  Ch.  45.  (/)  18  Beav.  529;  5  De  C, 

(c)  Jae.  552.  Mac.  Sf  G.  782. 

id)  2  Beav.  340. 
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1864.  3^  Lord  Chancellor. 

Spirett  »jijjg  Plaintiff  sues  as  a  creditor  to  set  aside  a  volun- 

Willows,     tary  settlement  or  deed  of  gift  made  by  the  Defendant 

Jan.  18,  {jjg  debtor.  The  Plaintiff's  debt  was  contracted  before 
the  time  of  making  the  settlement.  He  has  since  re- 
covered judgment  at  law^  and  the  debtor  has  become 
bankrupt. 

The  Plaintiff  complains  in  the  words  of  the  statute 
of  Elizabeth  that  his  judgment  and  execution  are 
hindered,  delayed  and  defrauded  by  the  conveyance  of 
the  goods  and  chattels  of  his  debtor  made  by  this  volun- 
tary settlement. 

The  defence  is,  that  at  the  time  of  making  the  settle- 
ment the  debtor  reserved  and  had  property  enough  to 
pay  the  Plaintiff  and  all  his  other  creditors  in  full,  and 
that  the  settlement,  therefore,  is  not  fraudulent,  because 
the  debtor  remained  solvent  after  he  had  made  it. 

There  is  some  inconsistency  in  the  decided  cases  on 
the  subject  of  conveyances  in  fraud  of  creditors,  but  I 
think  the  following  conclusions  are  well  founded. 

If  the  debt  of  the  creditor  by  whom  the  voluntary 
settlement  is  impeached  existed  at  the  date  of  the  settle- 
ment, and  it  is  shown  that  the  remedy  of  the  creditor  is 
defeated  or  delayed  by  the  existence  of  the  settlement, 
it  is  immaterial  whether  the  debtor  was  or  was  not  solvent 
aft;er  making  the  settlement. 

But  if  a  voluntary  settlement  or  deed  of  gift  be  im- 
peached by  subsequent  creditors  whose  debts  had  not 
been  contracted  at  the  date  of  the  settlement,  then  it  is 

necessary 


\ 
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necessary  to  show  ^either  that  the  settlor  made  the  settle- 
ment with  express  intent  '*  to  delay,  hinder  or  defraud 
creditorsy"  or  that  after  the  settlement  the  settlor  had  no 
sufficient  means  or  reasonable  expectation  of  being  able 
to  pay  his  then  existing  debts^  that  is  to  say,  was  re- 
duced to  a  state  of  insolvency ;  in  which  case  the  law 
infers  that  the  settlement  was  made  with  intent  to  delay, 
hinder  or  defraud  creditors,  and  is  therefore  fraudulent 
and  void* 
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It  is  obvious  that  the  fact  of  a  voluntary  settlor  retain- 
ing money  enough  to  pay  the  debts  which  he  owes  at 
the  time  of  making  the  settlement,  but  not  actually  paying 
them,  cannot  give  a  different  character  to  the  settlement 
or  take  it  out  of  the  statute.     It  still  remains  a  voluntary 
alienation  or  deed  of  gift,  whereby  in  the  event  the  re- 
nedies  of  creditors  are  delayed,  hindered  or  defrauded. 


I  am  therefore  of  opinion  that  this  settlement  is  void 
against  the  Plaintiff. 


But  then  the  question  arises,  what  is  the  property  of 
^lie  debtor  which  actually  passed  to  the  trustees  of  the 
^ttlement  under  the  assignment  made  by  the  debtor  ? 


At  the  time  of  the  marriage  of  the  Defendants  Mr. 

^.nd  Mrs.  WUhws^  Mrs.  WillowSy  then  Elizabeth  Storey, 

"^^dow,  was  possessed  of  a  sum  of  4,000/.  secured  on 

^n^ortgage  of  real  estates,  and  also  of  some  other  personal 

I^yoperty*     By  a  settlement  made  previously  to  the  mar- 

^*iage,  the  mortgage  debt  of  4,000/.  was  assigned    to 

"^v^ostees,  and  it   was  declared  that  they  should  stand 

'K^CMsessed  of  one  moiety  of  this  sum  upon  trusts  which 

^^ere  in  effect  for   the  separate  use  of  Mrs.  Willows 

d^uring  her  life,  and  after  her  decease  for  the  children  of 

tlie  intended  marriage,  and  in  case  there  should  be  no 

Vol.  IIL— 2.  X  d.j.s.    child 
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Spirett 

V. 

Willows. 
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child  upon  trusts  for  the  sisters,  brothers  and  certain 
nephews  and  nieces  of  Mrs.  Willows  absolutely,  and  as 
to  the  other  moiety  of  the  said  mortgage  debt  or  sum  of 
49000/.I  it  was  declared  that  the  same  should  not  be  in 
any  ^ay  subject  to  the  trusts  of  the  marriage  settlement, 
but  should,  while  the  same  remained  on  the  existing 
security,  be  held  by  the  trustees  in  trust  only  for  the 
said  Elizabeth  Story,  her  executors,  administrators  and 
assigns,  and  when  realised  to  be  paid  over  to  her  and 
them  in  the  same  manner  as  she  or  they  would  have 
been  entitled  to  receive  the  same  in  case  the  assignment 
and  marriage  settlement  had  not  been  executed. 


On  this  the  first  argument  was,  that  the  word  ^*  only 
created  a  separate  use  in  Mrs.  Willows. 


ft 


No  such  conclusion  can  be  muntained.  For  separate 
use  there  must  be  words  referring  to  the  event  of  mar- 
riage and  creating  a  separate  character,  or  directing  an 
exclusive  enjoyment.  The  last  words  of  the  clause  in 
the  present  case  are  conclusive. 

This  last  mentioned  sum  of  2ft00l,  is  the  subject  of 
the  voluntary  settlement  made  by  the  Defendants  Henry 
Willows  and  his  wife  by  indenture  dated  the  15th  of 
November,  1861. 


The  Defendants  contend  that  if  this  deed  be  set  aside, 
Mrs.  Willows  has  an  equity  to  have  an  additional  set- 
tlement made  out  of  the  2,000/.,  especially  as  her  hus- 
band is  bankrupt  and  unable  to  maintain  her.  At  the 
hearing  I  doubted  very  much  whether  there  was,  under 
the  circumstances  of  this  case,  any  equity  in  the  wife  for 
an  additional  settlement ;  but  on  examination  of  the  de- 
cided cases,  I  find  they  have  gone  so  far  that  I  cannot 
refuse  an  inquiry  whether  an  additional  settlement  ought 

or 


Willows. 
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or  not  to  be  made  (a).     It  appears  to  me,  therefore,        1864. 

that  the  decree  ought  to  be  thus  worded  : — "  Declare      « 

®  Spirett 

that  the  deed  of  the  16th  of  November^  1861,  in  the  v. 

pleadings  mentioned,  is  fraudulent  and  void  as  against 
the  Plaintiff,  and  that  so  much  of  the  2,000/.  mentioned 
in  the  said  indenture  as  shall  not  be  required  for  the 
purposes  of  any  settlement  under  the  inquiry  herein- 
after directed  is  applicable  in  payment  of  the  Plaintiff's 
debt  and  interest  thereon  and  also  of  his  costs  of  this 
suit,  and  refer  it  to  the  Judge  in  Chambers  to  inquire 
whether,  having  regard  to  the  settlement  made  on  the 
marriage  of  the  Defendants  Mr.  and  Mrs*  Willows  and 
to  the  present  circumstances  of  the  Defendant  Henry 
WiUoteSf  any  and  what  additional  settlement  ought  to  be 
made  out  of  the  last-mentioned  sum  of  2,000/.  on  the 
Defendant  Mrs.  Willows  and  the  children,  if  any,  of  the 
marriage,''  with  a  reservation  of  the  further  considera- 
tion of  the  cause.    The  deposit  may  be  returned. 


The  case  again  came  before  the  Court  under  circum- 
stances resulting  from  the  order  now  made,  and  is  re- 
ported in  such  further  stage  before  the  Vice-Chancellor 
in  13  W.  22. 1034,  and  before  the  Lord  Chancellor  in 
Z.  /?.,  1  C.  A.  520. 

(a)  See  Burden  v.  Dean,  2  Vei.      18  Beat.  529 ;  5  De  G.,  Af.  ^ 
607,  and  Barrow  v.  BarroWy      G.  782. 


X2 
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1863. 


FLOYER  V.  BANKES. 

rriHIS  was  an  appeal  from  a  decision  of  the  Master  of 
the  Rolls  (a),  that  succession  duty  was  not  pay- 
able in  respect  of  two  rent-charges  of  800/.  and  700/. 
respectively.  The  question  arose  on  the  petition  of  the 
Plaintiffs  in  a  suit  to  carry  into  edect  the  trusts  of  a 
settlement,  by  which  the  rent-charges  were  unafiected, 
passing  of  the    j,q^  under  which  the  Plaintiffs  were  trustees  of  a  term  of 

Property  Tax 

Act  lands  were  500  years  in  the  settled  estates  on  trusts  for  manage- 


Jtt/y  11,15. 
Nov.  6,  7. 

Before  The 

Lord 
Chancellor 
Lord  West- 
bury. 

By  an  ante- 
nuptial settle- 
ment executed 
before  the 


appointed  to 
tne  use  that 
the  intended 
wife  might 
after  the  in- 
tended hus- 
band's death 
receive  a 
jointure  rent- 
charge  in  lieu 
of  dower  out 

of  any  lands  to  jointly  appoint,  and  in  default  of  such  appointment  and 
band  was  or  subject  to  certain  intervening  uses  (which  in  the  events 
might  beconje  ^hjch  happened  never  arose)  to  the  use  of  Henry  Banhes 
outany  deduc-  for  life«  with  remainder  (subject  to  an  intervening  limita- 
SnytoXn  ^^°"  ^^  trustees  to  preserve)  to  William  John  Banhes 


ment  and  otherwise. 

Under  an  indenture  of  re-settlement  dated  the  2nd  of 
Juney  I82I9  executed  by  Henry  Banhes^  the  tenant  for 
life,  and  William  John  Bankes,  his  eldest  son,  who  was 
the  tenant  in  tail  in  remainder,  the  estates  in  question 
were  limited  to  such  uses  as  the  father  and  son  should 


already  or 
thereafter  to 
be  imposed  on 
the  jomture 
or  on  the 
jointress  in 
respect  there- 


for life,  with  divers  remainders  over. 

By  an  indenture  dated  the  7th  of  June,  1822,  executed 
in  consideration  of  the  marriage  then  contemplated  and 
aderwards  solemnized  between  George  Banhes,  the  second 


\  xhat'the  ^^^  ^^  Henry  Banhes,  with  Georgina  Charlotte  Nugent, 
jointress  was     the  joint  power  of  appointment  reserved  to  Henry  Banhes 

not  as  a  pur-  , 

chaser  for  ^HQ. 

value  or  other-  („)  See  32  L  J.,  N,  S  Ch.  610,  613. 

wise  exempt 
from  property  tax. 

2.  That  she  was  entitled  to  have  the  tax  raised  and  paid  out  of  the  land  in  addition 
to  or  exoneration  of  the  jointure. 
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and  William  JoknBankes  by  the  indenture  of  the  2nd  of  1863. 
Jvne^  1821,  was  duly  exercised,  and  certain  heredita- 
ments part  of  the  settled  estates  were  thereby  limited  as 
follows: — ''to  the  use^  intent  and  purpose  that  the  said 
Georgina  Charlotte  Nugent  and  her  assigns  shall  and 
may  in  case  she  shall  survive  the  said  George  Bankes 
have,  receive  and  take  during  the  term  of  her  natural  life, 
for  her  jointure,  and  in  lieu  and  satisfaction  of  the  dower 
or  thirds  and  free-bench  at  common  law  or  by  custom  or 
otherwise  which  she  might  otherwise  have,  claim  or  de- 
mand to  or  out  of  all  or  any  lands  or  hereditaments  in 
England  or  elsewhere,  or  which  he  the  said  George 
Bankes  now  is  or  shall  during  the  said  intended  cover- 
ture be  seised  for  any  estate  of  inheritance  or  to  any 
other  estate  to  which  dower  or  free-bench  is  incident, 
one  annual  sum  or  yearly  rent-charge  of  800/."  charge- 
able upon  the  hereditaments  appointed,  and  to  be  paid 
"  without  any  deduction  or  abatement  whatsoever  on 
account  or  in  respect  of  any  taxes,  charges,  impositions 
or  assessments  already  taxed,  charged,  assessed  or  im- 

« 

posed,  or  hereafter  to  be  taxed,  charged,  assessed  or 
imposed  on  the  said  messuages,  hereditaments  and  pre- 
mises, or  on  the  said  annual  sum  or  yearly  rent-charge  of 
800/.,  or  on  the  said  Georgina  Charlotte  Nugent  or  her 
assigns  in  respect  thereof,  by  authority  of  parliament  or 
otherwise  howsoever." 

Then  followed  the  usual  powers  of  distress  and 
entry  in  case  of  nonpayment  of  the  rent-charge,  and 
then  a  further  use,  that  if  Henry  Bankes  and  William 
John  Bankes  should  both  die  during  the  joint  lives  of 
George  Bankes  and  Georgina  Charlotte  Nugent,  and 
there  should  also  happen  during  the  joint  lives  of  George 
Bankes  and  Georgina  Charlotte  Nugent  a  default  or 
failure  of  issue  male  of  the  body  of  William  John  Bankes, 
and  if  Georgina  Charlotte  Nugent  should  survive  George 

Bankes 
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1863.  Bankes (;wh\ch  events  happened ),  then  Georgina  Charlotte 
Nugent  and  her  assigns  should  after  the  death  of  George 
JBanhes  and  during  her  life  receive  the  further  rent- 
charge  of  700/.  chargeable  upon  the  same  hereditaments^ 
and  to  be  paid  **  without  deduction  for  present  or  future 
taxesy  charges,  impositions  or  assessments,  in  such 
manner  as  is  hereinbefore  mentioned  and  appointed  for 
the  payment  of  the  said  annual  sum  or  yearly  rent-charge 
of  800/.  hereinbefore  limited." 

Then  followed  powers  of  distress  and  entry,  as  in 
the  former  case,  and  the  creation  of  a  term  of  200  years 
in  the  estates  appointed  for  the  purpose  of  further  and 
better  securing  the  payment  of  the  two  rent-charges  of 
800/.  and  700/.  **  without  any  deduction  or  abatement 
as  aforesaid  "  in  the  usual  way. 

George  Bankes  and  his  wife  survived  the  appointors  of 
the  7th  of  June,  1822,  and  George  Bankes  died  in  the 
lifetime  of  his  wife  in  the  month  of  July,  1856,  having 
by  one  of  the  codicils  to  his  will  referred  to  the  appoint- 
ment, and  in  exercise  and  execution  of  any  power  him 
thereto  enabling  absolutely  ratified  and  confirmed  the 
two  jointures  and  the  charge  made  by  the  indenture  of 
the  7th  o{  June,  1822,  for  securing  payment  thereof. 

One  decree  had  been  made  in  this  suit  and  in  another 
suit  (the  object  of  which  was  to  carry  into  efiect  the 
trusts  of  the  will  and  codicils  of  George  Bankes),  but  no 
inquiry  was  directed  as  to  the  rent-charges  of  800/.  and 
700/.,  or  any  succession  duty  payable  in  respect  thereof; 
and  the  present  petition  prayed,  so  far  as  is  material 
for  the  present  purpose,  that  such  orders  and  directions 
might  be  made  and  given  in  reference  to  the  yearly  rent- 
charges  of  800/.  and  700/.,  and  the  persons  by  whom,  or 
the  funds  out  of  which,  the  succession  duty  payable  in 

respect 
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respect  of  the  same  yearly  rent-charges  was  to  be  paid 
as  under  the  circumstances  were  proper. 

The  Master  of  the  Rolls  having  held  as  above  stated, 
that  no  succession  duty  was  payable  to  the  Crown  in 
respect  of  the  two  rent-charges  in  question,  this  was  an 
appeal  on  behalf  of  the  Crown. 

The  Solicitor' General  (Sir/?.  Palmer)  and  Mr.  Han- 
son for  the  Appellants. 

Duty  is  payable  on  the  800/.  rent-charge  as  being  a 
succession  derived  from  Henry  Bankes  and  William 
John  Bankes,  the  appointors  of  the  7th  of  June,  1822, 
jointly.  In  point  of  fact  it  did  not  arise  until  after  the 
death  of  Henry  Bankes,  and  therefore  took  effect  entirely 
out  of  William  John  Bankes^  inheritance.  It  might, 
however,  have  taken  effect  as  well  out  of  the  estate  of 
Henry  Bankes  as  out  of  that  of  William  John  Bankes. 
As  to  the  700/.  rent-charge,  succession  duty  is  payable 
on  that,  as  being  a  succession  derived  from  William  John 
Bankes  alone,  and  the  limitations  associated  with  its 
creation  are  such  that  it  could  in  no  event  have  come 
into  being  in  the  lifetime  of  Henry  Bankes,  nor  con- 
sequently until  after  the  determination  of  all  his  interest 
in  the  estate. 
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Mr.  Hobhouse  and  Mr.  Freeling  for  Mrs.  Bankes,  in 
support  of  the  decision  of  the  Court  below,  contended 
that  she  was,  as  a  purchaser,  exempted  from  the  opera- 
tion of  the  Act  by  the  17th  section. 

Mr.  Baggallay  and  Mr.  C,  Hall  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  G.  Lovell  for  infant  Defendants. 


The 
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1863*  The  Solicitor- General  in  reply. 


The  following  authorities  were  referred  to: — The  Suc- 
cession Duty  Act,  16  &  17  Vict.  c.  51,  ss.  2,  17(a): 
Statutes  17  Geo.  3,  c.  26,  and  63  Geo.  3,  c.  141,  s.  10. 
James  v.  James  (6) ;  Morris  v.  Jones  (c) ;  Blake  v.  At- 
tersoll  {d)\  Earl  of  Buckingham  v,  Drury  {e)\  Attorney- 
General  v.  Fhyer  (f) ;  Attorney-General  v.  Lord 
Henniker  (g);  Sweeting  v.  Sweeting  (A) ;  Lord  Saltoun  v. 

The 


(a)  These  sections  are  respec- 
tively as  follows : — 

Sect.  2.  "Every  past  or  fu- 
ture disposition  of  property,  by 
reason  whereof  any  person  has  or 
shall  become  beneficially  entitled 
to  any  property  or  the  income 
thereof,  upon  the  death  of  any 
person  dying  after  the  time  ap- 
pointed for  the  commencement  of 
this  act,  either  immediately  or 
after  any  interval,  either  certainly 
or  contingently,  and  either  ori- 
ginally or  by  way  of  substitutive 
limitation,  and  every  devolution 
by  law  of  any  beneficial  interest 
in  property,  or  the  income  thereof, 
upon  the  death  of  any  person  dy- 
ing after  the  time  appointed  for 
the  commencement  of  this  act,  to 
any  other  person,  in  possession  or 
expectancy,  shall  be  deemed  to 
have  conferred  or  to  confer  on 
the  person  entitled  by  reason  of 
such  disposition  or  devolution  a 
'succession:*  and  the  term  'suc- 
cessor* shall  denote  the  person  so 
entitled;  and  the  term  'prede- 
cessor' shall  denote  the  settlor, 
disponer,  testator,  obligor,  an- 
cestor, or  other  person  from  whom 
the  interest  of  the  successor  is  or 
shall  be  derived." 


Sect.  17.  "  No  policy  of  insur- 
ance on  the  life  of  any  person 
shall  create  the  relation  of  prede- 
cessor and  successor  between  the 
insurers  and  the  assured,  or  be- 
tween the  insurers  and  any  assignee 
of  the  assured ;  and  no  bond  or 
contract  made  by  any  person  bonft 
fide  for  valuable  consideration  in 
money  or  money's  worth  for  the 
payment  of  money  or  money's 
worth  after  the  death  of  any  other 
person  shall  create  the  relation  of 
predecessor  and  successor  between 
the  person  making  such  bond  or 
contract  and  the  person  to  whom 
or  with  whom  the  same  shall  be 
made,  but  any  disposition  or  de- 
volution of  the  monies  payable 
under  such  policy,  bond  or  con- 
tract, if  otherwise  such  as  in  it- 
self to  create  a  succession  within 
the  provisions  of  this  act  shall  be 
deemed  to  confer  a  succeaiion.*' 

(6)  2  Brod,  ^  Bingh,  702. 
(c)  2  B.  4-  C.  232. 
(£/)  Uid.  875. 

(e)  3    Bro.  P.   C.  ed.   Tomi. 
492 ;  2  Eden  60. 
If)  9  H.  L.  Ca.  477. 
ig)  7  Exch.  331 ;  8  Exck.  257. 
(A)  1  Drew.  331. 
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ITie  Lord  Advocate  (a) ;  Attorney-Oeneral  v.  Baker  (b)\        1863. 
Attorney- General  v.  Yelverton  (c);  Re  Jenkinson  (d)\ 
outfield  V.  Preston  {e). 

Judgment  reserved. 


The  Lord  Chancellor.  Nov.  5. 

This  case  depends  entirely  on  the  proper  construction 
of  the  17th  section  of  the  Succession  Duty  Act. 

It  is  clear  that  the  jointure  rent- charges  appointed  to 
Mrs.  George  JBankes  by  the  marriage  settlement  of  IS22 
are  successions  within  the  2nd  section  of  the  Act,  and 
that  Mrs.  George  Bankes  is  the  successor,  and  the  ap- 
pointors Henry  Bankes  and  William  John  Bankes  are 
the  predecessors,  unless  the  case  be  taken  out  of  the 
Snd  section  by  the  operation  of  the  17th  section. 

To  explain  the  intention  and  effect  of  the  17th  section, 
it  is  desirable  to  make  a  few  remarks  on  the  general 
object  and  design  of  the  Succession  Duty  Act.  In 
framing  the  Act,  the  word  ''  succession"  was  adopted  for 
the  purpose  of  denoting  any  property  passing  upon  death 
from  one  person  to  another  by  virtue  of  any  gift  or 
descent,  or  of  any  contract  not  being  a  bon&  fide  con- 
tract of  purchase.  Money  or  property  the  right  to  re- 
ceive or  possess  which  might  arise  upon  death  under  a 
contract  made  bona  fide  in  return  for  other  money  or 

property 

(a)  3  Marq.  Scotch  App,  Ca,  (c)  7  Ibid,  306. 

659.  (d)  24  Beav.  64. 

(6)  4  H.^  N.19.  (e)  3  De  G.,  F.  ^  J.  398. 
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186S.  property  was  not  as  between  the  contracting  parties  to 
be  treated  as  a  succession ;  but  it  was  not  intended  to 
except  property  arising  upon  death  under  contracts  for 
valuable  consideration  generally.  Marriage  is  by  the 
law  of  England  a  valuable  consideration  for  a  contract, 
and  that  of  the  highest  kind ;  but  property  arising  under 
a  contract  in  consideration  of  marriage  is  not  excepted, 
even  in  favor  of  persons  coming  directly  within  that  con- 
sideration. 

A  contract  to  be  excepted  must  be  bon&  fide  made  in 
consideration  of  money  or  money's  worth — words  which 
appear  to  have  been  selected  for  the  purpose  of  exclud- 
ing the  consideration  of  marriage. 

Where,  under  a  contract,  money  or  money's  worth  b 
to  be  received  by  one  person  from  another  on  the  expi- 
ration of  some  life  or  lives,  and  such  contract  is  made 
bon&  fide  for  the  consideration  of  money  or  money*s 
worth,  the  17th  section  declares  that  the  relation  of  pre- 
decessor and  successor  shall  not  arise  between  the  person 
contracting  to  pay  or  transfer  and  the  person  entitled  to 
receive,  otherwise  post  obit  bonds  and  contracts  for  the 
purchase  of  deferred  annuities  would  create  successions. 
So  if  the  owner  of  a  freehold  estate  in  fee  simple  con- 
tracts to  sell  it  for  a  sum  of  money  subject  to  and  reserv- 
ing a  life  interest  in  himself  the  relation  of  predecessor 
and  successor  will  not  arise  between  the  vendor  and  the 
purchaser.  So  if  two  persons  contract  with  a  third  for 
a  purchase  of  a  fireehold  estate,  and  pay  for  it  jointly, 
directing  the  conveyance  to  be  made  to  one  for  life,  re- 
mainder to  the  other  in  fee,  there  will  not  be  the  relation 
of  predecessor  and  successor  between  the  vendor  and  the 
remainderman,  although  it  is  clear  that  the  remainder  in 
fee  will  be  a  succession. 

These 


Floter 

V. 
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These  are  examples  of  the  purposes  which  the  17th  1863. 
section  was  intended  to  answer.  It  is  true,  that  if  the 
words  of  the  17th  section  do  according  to  their  ordinary 
meaning  apply  to  and  exclude  other  cases  than  those  to  Bakkes. 
which  it  was  intended  to.  be  limited,  the  words  being 
found  in  an  Act  taxing  the  subject  must  not  be  restrained 
by  construction!  even  although  the  giving  them  their  full 
latitude  of  meaning  may  defeat  the  object  of  the  Act. 
On  the  other  hand,  the  word  "contract"  in  the  17th 
section  must  not,  for  the  purposes  of  exemption,  be  ex- 
tended beyond  those  limits  which  the  context  plainly 
shows  to  be  the  true  meaning  and  intent  of  the  word. 

The  essential  requisites  of  a  contract  which  is  not  to 
create  a  succession  are  clearly  defined  by  the  17th  sec- 
tion. First,  it  must  be  a  contract  by  one  person  to  pay 
money  or  money's  worth  to  another ;  secondly,  it  must 
be  made  bon&  fide  for  valuable  consideration  existing  in 
money  or  money's  worth,  the  contract  creating  personal 
liability  between  the  contracting  parties ;  and,  thirdly, 
such  a  contract  is  prevented  from  creating  a  succession 
only  as  between  the  contracting  parties,  for  all  that  the 
17th  section  does  is  to  declare  that  there  shall  be  no  re- 
lation of  predecessor  and  successor  between  the  person 
bound  to  pay  and  the  person  entitled  to  receive.  As 
between  any  other  persons  the  contract  may  create  a 
succession,  and  the  transmission  of  the  property  to  be  re- 
ceived under  such  contract  by  the  death  before  the  time 
of  payment  of  the  party  entitled  to  it  may  also  create  a 
succession. 

The  question,  then,  is  whether  the  settlement  of  1822 
is  such  a  contract  by  Henry  and  William  John  JBankes 
as  is  described  in  this  section.  Between  them  and  Mrs. 
Oeorge  Bankes  there  is  clearly  by  the  2nd  section  the 
relation  of  predecessor  and  successor,  and  the  annuities 

(in 
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186S*  (in  the  event  of  the  contingencies  happening)  would 
clearly  be  a  succession  in  Mrs.  George  Bankes,  on  which 
duty  would  be  payable,  unless  it  can  be  reasonably  held 
that  the  settlement  of  1822  is  or  proceeded  on  such  a 
contract  between  Henry  Bankes  and  William  John 
Bankes  on  the  one  hand,  and  Mrs.  George  Bankes,  then 
Miss  Nvgentf  on  the  other,  as  is  described  in  the  17th 
section. 

This  reduces  the  matter  to  the  inquiry,  is  there  any 
contract  by  Henry  Bankes  and  William  John  Bankes 
to  pay  these  annuities  to  Miss  Nugent  on  her  becoming 
the  widow  of  George.  Were  they  or  was  either  of  them 
to  be  in  any  way  liable  for  such  payment?  The  answer 
must  be,  there  is  nothing  of  the  kind.  There  is,  indeed, 
an  agreement  by  Henry  and  William  John  Bankes  to 
exercise  their  joint  power  of  appointment,  and  to  appoint 
the  estates  so  as  that  in  the  events  specified  the  two  rent- 
charges  may  issue  out  of  them,  an  agreement  which  is 
performed  by  the  settlement  of  18^,  but  there  is  no 
contract,  either  express  or  implied,  to  pay  the  annuities 
by  the  appointors  or  either  of  them.  If  the  settlement  of 
18^  could  by  possibility  be  construed  to  be  such  a 
contract  between  George  Bankes  and  his  intended  wife 
or  her  trustees  as  the  17th  section  describes  and  ex- 
empts it  would  be  immaterial  as  long  as  there  is  the 
relation  of  predecessor  and  successor  between  the  ap- 
pointors and  the  jointress.  But  if  the  appointment  could 
be  held  to  be  a  contract  to  pay  (which  would  be  an 
abuse  of  language)  a  valuable  consideration  in  money  or. 
money's  worth  would  still  be  required.  The  Master  of 
the  Rolls  seems  to  have  thought  that  the  implied  agree- 
ment, assuming  that  the  appointment  was  such  a  con- 
tract, by  Mrs.  George  Bankes  to  release  her  dower  or 
free-bench  would  be  a  consideration  in  money's  worth 
within  the  meaning  of  the  1 7th  section.     This,  perhaps, 

might 
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might  be  so  if  it  were  sbowD  (which  it  is  not)  that  George  1863. 
Bankes  was  at  the  time  of  the  contract  possessed  of  or 
entitled  to  any  estate  out  of  which  his  wife  would  become 
dowable,  but  a  bare  possibility  of  future  dower  or  free- 
bench  in  non-existing  estates  would  not  have  been  a  sub- 
ject of  value  at  the  time  of  the  settlement — the  release  of 
such  a  possibility  would  not,  in  my  judgment,  answer 
and  satisfy  the  words  '*  valuable  consideration  in  money*s 
worth." 

If  the  note  which  I  have  seen  of  the  judgment  of  the 
Master  of  the  Rolls  is  correct  and  I  have  rightly  under- 
stood it,  his  Honor  appears  also  to  have  given  an 
opinion  that  a  contract  for  the  valuable  consideration  of 
marriage  alone  without  money  or  money's  worth  might 
by  force  of  the  17th  section  be  taken  out  of  the  operation 
of  the  Snd  section.  If  any  such  opinion  was  expressed 
by  his  Honor,  I  must  say  that  I  dissent  from  it.  Such  a 
construction  would  strike  the  words  ^Mn  money  or 
money's  worth/'  which  are  annexed  to,  and  are  restrictive 
of  the  words  "  valuable  consideration/'  out  of  the  section. 

I  reserved  my  judgment  in  this  case  out  of  respect  to 
his  Honor's  opinion,  and  have  from  the  same  motive 
deliberately  reconsidered  the  case,  but  I  cannot  find  any 
ground  for  doubt.  Therefore  reverse  the  decision  of  the 
Master  of  the  Rolls  and  declare  that  under  the  settle- 
ment of  18^  the  two  rent-charges  became  and  are  a 
succession  in  Mrs.  George  Bankes  and  are  chargeable 
with  duty  accordingly. 


On 
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1863. 


On  this  day  a  further  question  was  discussed  as  to  the 
person  by  whom  the  succession  duty  was  to  be  paid. 

Mr.  Selwyn  and  Mr.  G.  Lovell  for  infant  Defendants. 

The  jointress  must  pay  the  tax.  The  words  of 
exemption  of  the  settlement  cannot  apply  to  a  tax  not  in 
existence  at  the  date  of  the  deed. 


They  referred  to  Marchioness  of  Blandford  v.  Ducket 
of  Marlborough  (a) ;  Festing  v.  Taylor  (6) ;  Brewster  v. 
Kitchin  (c),  Smith  v.  Anderson  {d) ;  Louch  v.  Peters  (e) ; 
Sadler  v.  Richards  (f) ;  Thirner  v.  Mullineux  (g). 

Mr.  Hobhouse  and  Mr.  Freeling  for  the  jointress. 

The  words  are  quite  general^  and  cannot  be  confined 
to  duties  existing  at  the  time. 

They  referred  to  Colbron  v.  Travers  (A) ;  Williams  v. 
Ashton  (t). 

Mr.  Baggallay  and  Mr.  C  Hall  for  the  trustees. 

Mr.  Selwyn  in  reply. 


The  Lord  Chancellor. 

It  was  the  intent  and  design  of  the  settlement  of  I82S 
that  the  jointress  should  enjoy  her  jointure  rent-chai^e 
without  any  diminution  whatever  in  respect  of  any  tax, 
charge^  assessment  or  imposition  then  existing  or  there- 
after 


(<i)  2  Atk,  542. 

(6)  31  L.  J.,  Q.  B.  36,  and  32 
X.  J.,  Q.  B.  41,  in  error ;  WW. 
R.70. 

(c)  iLd.  Raym.Sir. 

(d)  4  Run.  352. 


(e)  1  Afy.  4-  K.  489. 
(/)  4  K.  4^  J.  302. 
ig)  IJ.  4-  H.  334. 
(A)  31  L.  J.,   AT.  S.,  C.  P. 
257;  10  IT.  R.  603. 
(i)  1  J.^  H.115. 
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after  to  be  imposed  that  should  in  any  way  affect  either  1863. 
the  estates  out  of  which  the  rent-charge  was  to  issue,  or 
the  rent*charge  itself,  or  the  person  of  the  jointress  in 
respect  of  that  rent-charge.  The  form  in  which  the 
rent-charge  is  given  is  by  way  of  use,  and  the  use  will 
extend  and  be  governed  according  to  the  intention  of 
the  parties.  If  the  intention  of  the  parties  was,  there- 
fore, that  which  I  have  expressed,  the  use  granted  to  the 
jointress  would  extend  to  enable  the  jointress  to  require 
payment  out  of  the  land  of  any  tax,  charge  or  assessment 
by  which  the  jointure  rent  charge  was  subjected  to  any 
abatement  I  have  no  difficulty  in  holding  that  the 
words  that  follow  the  words  *^  without  any  deduction  or 
abatement"  are  words  to  be  taken  in  connection  with 
the  declaration  of  the  use,  and  I  think  that  the  words 
define  the  extent  and  comprehension  of  the  grant. 

That  reduces  the  case  simply  to  the  question  whether 
in  the  words  that  are  found  here,  the  succession  duty 
tax,  although  at  that  time  unknown  and  unexpected,  is 
to  be  included.  I  am  pressed  by  the  authority  of  Lord 
Hardwicke  in  the  case  of  Marchioness  of  Blandford  v. 
Duchess  of  Marlborough^  and  the  language  attributed  to 
him  with  regard  to  the  interpretation  of  a  different  deed. 
If  those  words  ascribed  to  Lord  Hardwiche  were  used 
by  him,  and  the  language  of  the  deed  is  found  to  be 
the  same  as  that  of  the  deed  before  me,  I  am  sorry  to 
say  that  I  cannot  follow  that  interpretation,  because  it 
is  a  question  about  which  any  man  is  competent  to 
form  a  judgment.  Do  the  words  ''  any  taxes,  charges, 
impositions  or  assessments  already  taxed,  charged,  as- 
sessed or  imposed,  or  hereafter  to  be  taxed,  charged, 
assessed  or  imposed  "  (that  is  to  say,  as  long  as  the 
rent-charge  continued),  comprehend  the  succession  duty. 
The  answer  to  that  simply  depends  on  the  inquiry 
whether  the  succession  duty  be  a  tax,  or  a  charge,  or 

an 
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1863*  an  assessment^  or  an  imposition.  The  answer  further 
depends  on  the  inquiry  whether  that  tax^  charge  or 
imposition  affects  the  lands,  affects  the  rent-charge,  or 
affects  the  jointress.  Now  there  can  be  no  doubt  that 
according  to  the  common  meaning  of  language  it  is  a 
tax  and  an  imposition,  and  there  can  be  no  doubt  that 
according  to  the  common  meaning  of  language  it  is 
an  imposition  upon  the  rent-charge  itself  and  also 
upon  the  person  of  the  jointress  who  receives  the 
rent-charge  in  the  character  of  a  successor.  I  have 
determined  that  she  stands  in  the  light  of  a  successor 
within  the  meaning  of  the  Succession  Duty  Act,  and  it 
follows  immediately  from  that  that  this  imposition  affects 
her  personally,  and  affects  also  the  succession.  There 
can  be  no  doubt,  therefore,  that  she  is  entitled  by 
virtue  of  the  use  which  is  declared  to  receive  these 
rent-charges,  and  that  in  addition  to  the  rent-charges, 
she  is  entitled  also  to  receive  the  amount  of  any  de- 
duction or  abatement  consequent  upon  any  existing  or 
any  future  imposition  the  effect  of  which  would  be  to 
diminish  her  rent-charge.  The  same  observation  ex- 
tends to  the  trusts  of  the  term,  because  the  trustees  in 
the  event  of  non-payment  are  directed  to  raise  the 
annuity,  and  to  raise  it  in  such  a  manner  that  it  would 
be  paid  without  any  such  deduction  or  any  such  abate- 
ment. If,  therefore,  it  follows  that  in  the  hands  of  the 
trustees  the  rent-charge,  when  raised,  would  be  liable  to 
the  succession  duty,  and  they  would  be  under  an  obli- 
gation to  see  to  its  payment,  it  follows  immediately  from 
the  44th  section  of  the  Succession  Duty  Act  that  the 
trustees,  in  respect  of  their  own  liability  as  well  as  in 
respect  of  the  rights  of  the  jointress,  would  have  a 
right  to  raise  under  the  trusts  of  the  term  the  amount 
of  the  deduction  or  abatement,  and  to  take  care  that 
that  should  be  paid  without  any  diminution  of  the 
rent-charge. 

I  am 
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I  am  therefore  of  opinion  that^  upon  the  clear  meaning 
of  the  settlement^  and  from  the  clear  legal  effect  and 
operation  of  the  words  by  which  the  rent-charge  is 
created,  this  is  an  addition  (if  I  may  so  call  it)  to  the 
grant  of  the  rent-charge  itself,  or  rather  that  it  is  an 
integral  part  of  the  grant  of  the  rent-charge  conveying 
to  the  jointress  the  right  of  having  any  such  deduction 
raised,  and  imposing  on  the  trustees  the  obligation  of 
having  the  rent-charge  paid  without  any  such  deduction, 
that  deduction  being  left  to  be  satisfied  out  of  the  other 
rents  of  the  estate. 


S19 
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Declare,  therefore,  that  the  jointress  is  entitled  to 
receive  the  rent-charge  free  from  any  deduction  in  re- 
spect of  the  succession  duty,  and  that  the  succession 
duty  must  be  a  charge  upon  the  estate. 


Vol.  Ill— 2. 


D.J.S. 
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Nov.e,  9. 10.  COVENTRY  v.  BARCLAY. 

£>ee.  10. 

BefoM  The     fT^HIS  was  an  appeal  from  a  decree  of  the  Master  of 

Chancellor  ^h©  Rolls  deciding  that  the  Appellants,  the  exe- 

Lord        cutors  of  Mr.  Henry  Bevan.  who  had  been  during  his 

life  a  partner  m  the  firm  of  Messrs.  Barclay^  JPerJunM 

aKicIes  pro-      ^  Co,,  the  brewers,  were  bound  by  the  last  annual  rest 

onc^a^ywtf  an  ™*^®  *°  ^^^  partnership  accounts,  though  they  had  not 

accoant  should  been  signed  by  their  testator,  and  that  the  testator's 

a  rest  made  of  estate  was  not  entitled  to  participate  in  a  reserved  fund 

the  joint  stock  get  apart  to  meet  contingent  losses.    The  case  is  reported 

thereof,  and      below  in  the  33rd  volume  of  Mr.  BeavarCs  Reports  (a). 

that  every 
such  rest  or 

account  should  By  the  articles  of  partnership,  dated  the  31st  of 
Si  Sit?     September,  1831,  it  was  provided:— 

ners,  and  when 

finished  and  so      Art.  3.  That   the  dwelling-house,   buildings,  plants, 

signed  should    effects  and  property  then  used  or  beloninng  to  the  trade, 

be  conclusive.  r     r      j  o    o       ^   ^  » 

Accounts  were  or  thereafter  to  belong  thereto,  should  be  the  joint  pro- 
signed  ^y  all  P^^^y  of  ^^^  partners,  and  in  the  proportions  following : 
the  partners,     one-eighth  to  the  testator,  and  the  remainder  in  shares 

including  a        ^     ^,         . 

valuation  ^^  ^he  other  partners. 

which,  how- 
ever, was  ar-         Art.  4.  That  the   gains  or  profits  which  should  be 
nved  at  by  the  ,  , 

partners  them-  made  in  or  by  the  joint  trade,  and  all  losses  attending 

selves,  without  ^^ 

a  regular  ap- 
praisement by  ^  V   T»       , 
any  skiUed                                                     («)  -P«fi^«  ^' 
surveyors. 

One  of  the  partners  died  during  the  partnership,  without  having  signed  or  being  pre- 
sent at  the  last  preceding  rest,  but  having  seen  and  retained  the  balance-sheet  whidi 
was  sent  to  him  and  having  made  no  objection  to  the  valuation  contained  in  it. 

Held^  that  the  mode  of  valuation  adopted  was  not  a  deviation  from  the  articles,  and 
that  if  it  had  been  the  course  of  usage  had  rendered  it  binding  on  all  the  partners,  and 
that  the  last  rest  bound  the  executors  of  the  deceased  partner,  although  be  had  not 
signed  it  or  concurred  in  making  the  valuation. 
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the  same  should  be  divided  between  and  borne  by  the        1864w 
partners  in  the  above  proportions.  r^^^*^ 

Art.  10.  That  once  in  every  year  during  the  co-  Barclat. 
partnership,  viz.,  on  or  about  the  5th  of  July,  or  as 
soon  after  as  conveniently  might  be,  the  partners  should 
make,  cast  up  and  fully  finish  between  them  a  true, 
perfect  and  particular  rest  or  reckoning  in  writing  of  all 
their  joint-stock  then  in  co-partnership,  and  of  the  value 
thereof,  and  of  all  the  gains  and  produce  thereof,  and  all 
losses,  receipts,  payments,  dealings  and  transactions 
relating  to  the  co-partnership  for  the  year  last  past 
before  the  taking  of  such  accounts,  and  of  all  debts 
owing  to  and  from  the  joint  trade,  and  of  all  matters  and 
things  belonging  thereto. 

Art.  IL  That  every  such  rest  or  account  should  be 
entered  into  one  book,  which  book  should  be  signed  by 
all  the  partners,  and  that  each  partner  who  should 
require  should  have  a  copy  of  this  book ;  and  that  such 
account  or  rest,  when  finished  and  signed  in  the  manner 
aforesaid,  should  be  binding  and  conclusive  upon  all  the 
partners,  their  heirs,  executors  and  administrators,  and 
should  not  be  opened,  unravelled  or  altered  unless 
manifest  errors  by  omissions,  wrong  charges  or  mis- 
castings  up  should  be  made  to  appear  therein  to  the 
4imount  of  1,000/.,  within  six  calendar  months  next  after 
£nishing  such  rest  or  account  as  aforesaid. 

Art  38.  That  if  upon  the  death  of  a  partner  there 
•should  be  no  person  who  should  be  entitled  and 
'^¥illing  to  succeed  as  a  partner  to  his  share  in  the 
business  (provisions  for  which  purpose  were  contained 
in  the  deed),  then  the  surviving  or  continuing  partners 
should  become  the  purchasers  of  such  share  or  shares, 
^nd  should  pay  for  the  same  to  the  executors  or  adminis- 

Y  2  trators 
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trators  of  the  deceased  partner  or  partners  so  much 
money  as  the  value  of  the  share  or  shares,  according  to 
the  last  annual  account  or  rest  next  preceding  the  death 
of  such  partner  or  partners,  together  with  51.  per  cent, 
per  annum  upon  the  capital  in  lieu  of  the  share  or  shares 
of  the  profits  of  the  deceased  partner  or  partners  from 
the  time  of  that  account  or  rest  to  the  time  of  his  or 
their  decease,  the  payment  to  be  made  by  instalments 
and  secured  by  bond  in  manner  provided  by  the  deed. 

It  appeared  to  have  been  the  practice  of  the  partner- 
ship to  make  out  annually  a  balance-sheet  and  valuation 
of  all  the  capital  stock  and  property  of  the  partnership 
on  the  5th  of  July  in  every  year,  and  for  the  partners 
who  were  present  to  put  a  value  on  the  freehold  and 
leasehold  premises  belonging  to  the  partnership,  and  also 
on  the  fixed  plant  and  machinery. 

This  valuation  appeared  to  have  been  made  by  the 
same  rule  and  in  the  same  manner  from  the  beginning 
of  the  co-partnership.  The  account  and  valuation  thus 
made  was  entered  in  a  book  kept  for  the  purpose,  called 
"  The  Rest  or  Valuation  Book." 


The  partners  who  attended  usually  signed  this  rest- 
book  at  the  time  of  the  valuation,  but  as  it  often  hap- 
pened that  some  partner  or  partners  was  or  were  unable 
to  attend,  it  was  the  practice  of  the  firm  to  send  an 
abstract  or  balance-sheet  made  up  or  taken  from  the 
rest-book  to  such  absent  partners  for  their  informa- 
tion, and  unless  an  objection  was  made,  the  assent  of 
such  absent  partners  was  assumed,  and  the  rest-book  was 
afterward  signed  by  such  partner  as  a  matter  of  course 
whenever  it  was  convenient  to  do  so. 

For  three  or  four  years  before  his  death,  which  hap- 
pened 


Babclat. 
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pened  in  the  month  of  September,  I860,  Mr.  Henry       1864* 
Bevan  had  been  unable  throufi^h  ace  and  infirmity  to     ^ 
attend  the    annual   stock-taking   and  valuation  at  the      _    v. 
brewery. 

Abatracts  of  the  rest  and  valuation  for  the  years  ISST, 
1858  and  1859  had  been  duly  sent  to  him,  and  the  rest- 
book  had  been  afterwards  signed  by  him,  as  a  conse- 
quence of  his  assent  to  the  account  included  in  the 
abstract.  So  much  was  the  signature  of  the  rest-book 
deemed  a  matter  of  course,  that  the  rest-books  for  the 
years  1857,  1858  and  1859  appeared  to  have  been 
signed  by  Mr.  Henry  Bevan  at  one  and  the  same  time, 
in  the  year  1859. 

At  the  usual  time  in  the  year  1860  the  account,  rest 
and  valuation  of  the  property  of  the  partnership  were 
taken  in  the  accustomed  manner. 

Mr.  Henry  Bevan  and  Mr.  Hudson  Gumey,  another 
of  the  partners,  were  unable  to  attend.  An  abstract  or 
balance-sheet  was  made  up  or  taken  from  the  rest-book, 
and  brought  by  Mr.  Charles  Bevan,  one  of  the  partners, 
to  his  uncle  Mr.  Henry  Bevan,  at  his  private  residence 
on  a  day  in  July,  shortly  after  the  making  of  the  valua- 
tion. 

One  of  Mr.  Henry  Bevan^s  daughters  was  present  at 
the  time,  and  there  was  no  material  difference  between 
her  evidence  for  the  Plaintiff  and  the  testimony  of  Mr. 
Charles  Bevan,  who  had  been  examined  for  the  De- 
fendants. Mr.  Henry  Bevan  was  well  aware  that  the 
valuation  had  been  made  in  the  usual  manner,  but  he  did 
not  express  any  dissatisfaction  with  it  or  any  desire  that 
it  should  be  altered.  He  expressed  some  disappoint- 
ment 
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ment  at  the  amount  of  the  profits  of  the  year  being 
less  than  usual,  but  there  was  no  sign  of  complaint 
or  dissatisfaction  with  the  mode  of  making  out  the 
account 


The  abstract  or  balance-sheet  was  left  with  him,  and 
he  did  not  at  any  time  during  his  life,  or  in  any  way, 
intimate  to  the  partners  that  he  desired  any  alteration  to 
be  made. 


The  valuation  book  was  signed  by  all  the  other 
partners. 

Shortly  after  the  death  of  Mr.  Henry  Sevan  bis 
executors  required  the  accounts  of  the  partnership  to 
be  made  out  from  the  foot  of  the  last  settlement  signed 
by  him,  and  for  a  valuation  of  the  whole  of  the  partner- 
ship property.  The  surviving  partners  declined  to  open 
the  last  annual  rest,  which  showed  a  balance  of  I52,30S/. 
due  to  the  testator's  estate,  or  the  valuation  on  which 
it  proceeded,  and  whether  this  refusal  was  justifiable  was 
one  of  the  questions  upon  the  appeal. 

Another  question  arose  upon  an  item  of  51,133Z.  &.  IcL 
in  the  balance-sheet,  under  the  head  "  Sinking  Fund," 
which  was  not  entered  in  the  accounts  as  capital  or  pro- 
fits, but  was  set  apart  to  meet  contingent  losses,  and  the 
question  was,  whether  executors  were  entitled  to  a  share 
of  so  much  of  this  fund  as  might  not  ultimately  be  re- 
quired to  cover  contingent  liabilities.  The  fund  was 
thus  described  by  Mr.  Arthur  Kitt  Barclay^  one  of  the 
witnesses : — "  The  sinking  fund  is  a  varying  fiind  each 
year.  It  is  an  estimated  fund,  in  which  salaries  to 
clerks,  losses,  and  other  contingencies  are  included  to 
be   provided   for;  as,  for  instance,  we  might  receive 

advice 
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advice  of  an  adventure  being  unprofitable.     It  is  an        1864. 
amount  of  a  portion  of  the  balance  of  the  year  left 
undivided,  to  meet  the  payments  before  mentioned,  the 
amounts  of  which  were  uncertain  or  contingent." 

The  bill  was  filed  by  the  executors  against  the  sur- 
Tiving  partners,  and  sought  a  declaration  that  the 
testator's  estate  was  not  bound  by  the  rest  of  the  5th  of 
Jvljli  1860,  and  prayed  that  the  partnership  accounts 
might  be  taken  from  the  foot  of  the  last  settled  accounts, 
and  that  the  share  of  the  testator  might  be  ascertained 
and  paid. 

The  Attorney- General  (Sir  JRoundeU  Palmer),  Mr. 
Selwyn  and  Mr.  Speed  for  the  Appellants. 

According  to  the  articles,  there  ought  to  have  been  on 
each  settlement  of  accounts  a  valuation,  and  although  a 
partner  actually  present  at  the  settlement  might  agree  in 
substitnting  something  else  for  a  valuation,  by  signing  an 
account  made  upon  that  footing,  yet  neither  the  articles 
nor  the  usage  of  the  firm  authorized  any  substituted 
valuation  not  so  agreed  to.  The  executors  are  conse- 
quently entitled  to  have  a  valuation.  (They  referred 
to  Blisset  V.  Daniel  (a) ;  Jackson  v.  Sedgwick  (i),  and 
Pettyt  V.  Janeson  (c).)  With  respect  to  the  sinking  fund, 
there  is  nothing  to  deprive  the  executors  of  their  title  to 
the  testator*s  share  of  it. 

Sir  Hugh  Cairns,  Mr.  Amphlett  and  Mr.  Hoare  for 
the  Respondents. 

The  mode  of  valuation  adopted  had  by  usage  be- 
come the  rule  of  the  partnership,  and  was  substituted 

for 

(a)  10  H«re,  498.  {h)  1  Swan$t.  460. 

(c)  6  Madd.  146. 
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I864f.        for  the  original  contract  if  the  two  were  inconsistent, 
y^^  which,  however,  we  do  not  admit.    The  last  settle- 

V,  ment  was   m  accordance  with  the  usage,  and  was  ac- 

quiesced in  by  the  testator.  As  to  the  sinking  fund,  it 
was  an  estimate,  and  on  the  testator  dying  within  the 
year  without  nominating  a  successor,  it  is  by  the  articles 
conclusive,  nor  can  the  executors  interfere  with  the 
affairs  of  the  firm,  the  principle  of  the  articles  being  to 
prevent  such  interference. 

The  Attamej/- General  in  reply. 

Judgment  reserved. 


Dec  10.  The  Lord  Chancellor. 

The  first  question  is  whether  the  practice  which  has 
existed  throughout  the  duration  of  this  partnership  of 
fixing  the  value  of  the  permanent  property  of  the  part- 
nership is  consistent  with  the  words  of  the  10th  article. 
It  is  contended  by  the  Plaintiff  that  the  language  of  the 
10th  article  requires  and  directs  that  a  regular  valuation 
should  be  made  annually  by  surveyors  or  persons  of 
skill  of  all  the  lands,  buildings  and  fixed  property  be- 
longing to  the  partnership ;  and  that  the  mode  adopted 
could  not  have  been  followed  consistently  with  the  articles 
if  any  partner  had  objected  to  it. 

I  am  of  opinion  that  the  mode  which  has  been  uni- 
formly followed  of  acting  on  the  10th  article  is  not  incon- 
sistent with  the  meaning  of  the  words  of  that  clause,  and 
further  that  if  it  were  inconsistent  with  that  meaning, 
yet  as  it  is  the  mode  and  practice  of  making  valuations 
which  was  followed  by  the  partners  in  this  brewery  con- 
cern for  many  years  before  and  down  to  the  fonnation 

of 
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of  the  partnership  of  1831,  and  has  ever  since  been  fol- 
lowed without  deviation  or  objection,  it  is  a  practical 
construction  of  the  10th  article  which  is  valid  and  bind- 
ing upon  all  the  partners,  and  must  be  accepted  as  the 
rule  of  this  partnership.  For  if  the  usage,  which  on 
this  subject  has  been  uniform  and  without  variation, 
be  not  strictly  in  accordance  with  the  written  articles, 
it  becomes  evidence  of  a  new  agreement  by  the  partners, 
and  is  as  binding  as  if  it  had  originally  been  clearly 
prescribed  by  the  articles.  This  is  a  well-established 
doctrine  in  the  law  of  partnership  as  administered  by 
this  Court. 


1864. 


COVINTRT 

V. 

Barclay. 


But  then  a  question  arises  whether  this   usage  or 
practice  has  been  followed  with  respect  to  the  valua- 
tion of  tTti/y,  1860.     It  appears  from  the  evidence  that 
the  valuation  made  in  every  year  and  entered  in  the 
valuation  book  has  been  signed  by  all   the  partners. 
£ven  if  all  the  partners  were  not  actually  present  at 
the  prescribed  time  for  making  the  valuation,  yet  the 
entry  of  the   valuation  in   the   book  was   afterwards 
Bigned  by  those  who  were  absent.     It  is  contended, 
therefore,  by  the  Plaintiff  that  the  valuation  of  1860, 
not  having  been  signed  by  Mr.  Henry  Bevan,  is  not 
^  binding  valuation,  even  according  to  the  usage,  and 
is  not  effectual  for  the  purposes  of  the  38th  article. 


But  I  think  it  is  not  necessary  for  the  due  observance 
^nd  execution  of  the  10th  article,  either  taken  by  itself 
or  in  connection  with  the  usage,  that  every  single  part- 
>ier  should  be  present  and  actually  participant  in  the 
^rork  of  making  the  valuation.  Many  cases  might  occur 
iti  vrhich  that  would  be  impossible,  and  if  the  actual 
t>re8ence  of  every  partner  were  held  to  be  necessary, 
Sreat  inconvenience  might  in  many  cases  arise  from  the 
{Postponement  of  the  valuation.     Until  the  valuation  was 

made 
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1864.       made  there  could  be  no  final  ascertainment  and  diBiri- 
V^"^^      bution  of  profits  for  the  preceding  year. 

V. 

Barclay.  j  ^m  ^f  opinion,  therefore,  that  a  valuation  made  in 
accordance  with  the  custom  by  the  partners  present  on 
the  partnership  premises  at  the  prescribed  time  would  be 
a  good  and  binding  valuation  for  all  the  purposes  of  the 
articles,  if  it  was  afterwards  accepted  or  assented  to  by 
the  absent  partner  or  partners. 

To  make  a  binding  account  or  valuation  it  is  not 
necessary  that  the  book  containing  it  should  have  been 
actually  signed  by  every  partner.  The  account  is  con* 
elusive  and  binding  from  the  time  when  it  is  finally 
settled  and  agreed  to,  or  in  the  language  of  these  articles 
"  fully  finished,"  between  the  partners.  Where  that  has 
been  done  the  account  ought  to  be  signed,  and  the  sig- 
nature of  any  partner  who  had  not  signed  might  be  re- 
quired by  the  other  partners. 

But  it  is  the  rule  of  this  Court  to  consider  that  as 
done  which  ought  to  be  done,  and  if,  therefore,  I  find 
that  the  account  and  valuation  of  July,  1860,  at  the 
making  of  which  Mr.  Henry  Bevan  was  not  present, 
was  afterwards  accepted  and  agreed  to  by  him,  I  shall 
hold  that  the  account  was  in  equity  signed  by  him  at  the 
time  when  it  was  so  accepted. 

Now  the  facts  are  these: — [His  Lordship  detailed 
them  to  the  effect  above  stated.] 

Under  these  circumstances  the  other  partners  acquired 
and  had,  in  my  judgment,  at  the  time  when  Mr.  Henry 
Bevan  died,  a  right  to  insist  as  against  him  that  the  book 
should  be  signed  by  him  also. 

I  am  therefore  of  opinion  and  decide  that  the  account 

and 
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.and  valuation  of  July^  1860,  were  in  conformity  with        18G4. 
the  partnership  articles  and  the  subsisting  agreement     J^^^''*^^ 
1)etween  the  partners,  and  that  the  account,  rest  and  «. 

valuation  as  entered  in  the  rest  book  of  July,  1860,  are  Baeclat. 
AS  binding  on  Mr.  Henry  Sevan  as  if  the  same  had 
1)een  duly  signed  by  him.  I  derive  this  conclusion  from 
Ihe  partnership  articles,  the  uniform  understanding  and 
practice  of  the  partnership,  and  the  good  faith  and 
lionour  of  the  dealings  between  the  partners. 

So  far  I  agree  with  his  Honor  the  Master  of  the  Rolls. 

A  question  then  arises  as  to  what  constituted  the 

share  of  Mr.  Henry  Sevan  in  the  partnership  according 

Co   the    valuation    and   balance-sheet   of  Jtdy,    1860? 

There  is  entered  in  that  account  among  the  assets  of 

^e  partnership  a  sum  of  51,133/.  5s.  lid.,  under  the 

^tle  of  ''  sinking   fund."      It  appears  from   the  29th 

{Paragraph  of  the  first  answer  of  the  Defendants,  the 

evidence  of  Arthur  Kitt  Barclay,  and  the   balance- 

slieet  itself,  that  this  sum  of  51,133/.  was  part  of  the 

Kxioney  divisible  among  the  partners  for  the  year  1860, 

l>ut  which  was  left  undivided  to  meet  contingent  and 

^unascertained  liabilities.     It  was  thus  described  by  Mr. 

"Arthur  Kitt  Barclay: — [His  Lordship  read  Mr.  Bar- 

^^iay*8  evidence  as  above  set  out.] 

It  was  contended  by  Defendant's  counsel  at  the  Bar 

^hat  for  the  purposes  of  the  valuation  of  the  share  of  the 

deceased  partner,  as  directed  by  the  38th  article,  this 

^lim  must  be  taken  as  between  the  surviving  partners 

^«d  the  representatives  of  a  deceased  partner  to  be  the 

Actual  lunount  of  the  current    debts    and    contingent 

labilities,  and  that  the  practice  of  constantly  estimating 

their  demands  and  setting  apart   the  amount  in   the 

balance-sheet. 


sso 
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1864. 

COVBMTRT 
V. 

Barclay. 


balance-sheet,  must  be  taken  in  connexion  with  the  38th 
article,  and  considered  as  done  for  the  purpose,  in  the 
event  of  any  share  of  a  deceased  partner  becoming  sub- 
ject to  valuation  during  the  ensuing  year,  of  enabling 
that  valuation  to  be  at  once  finally  made,  and  of 
excluding  the  representatives  of  the  deceased  partner 
from  any  interference  with  the  future  accounts  of  the 
partnership.  But  the  case  thus  made  at  the  Bar  is  not 
supported  by  any  statements  in  the  answers  or  evidence 
of  the  Defendants.  The  sum  in  question  is  expressly 
treated  by  the  Defendants  in  their  answer  as  money 
which,  but  for  these  contingencies  (of  unknown  amount), 
would  have  been  liable  to  be  divided,  and  there  is 
nothing  in  the  38th  article  to  prevent  the  share  of 
the  deceased  partner  from  including  a  right  to  parti- 
cipate in  the  surplus  of  this  reserved  sum  so  carried 
to  what  is  in  reality  a  suspense  account  but  here  erro- 
neously called  a  sinking  fund.  It  certainly  is  not 
competent  to  the  executors  of  Mr.  Henry  Sevan  to 
question  the  propriety  of  this  reservation.  By  that  they 
are  bound.  But  this  is  perfectly  consistent  with  a  right 
to  a  share  of  the  surplus  of  the  fund,  if  it  be  more  than 
what  is  required  by  the  purposes  for  which  it  was 
reserved.  It  is  objected  that  this  may  give  the  execu- 
tors of  a  deceased  partner  a  right  of  interfering  with  the 
accounts  of  the  future  partnership  for  an  indefinite  period 
of  time.  It  certainly  will  give  them  a  right  to  an 
account  of  the  losses  actually  incurred,  and  the  payments 
made  for  which  this  sum  was  left  undivided ;  but  the 
interference  of  the  executors  is  limited  and  restrained  by 
the  37th  article,  and  so  long  as  any  of  the  contingencies 
remain  unascertained  it  will  be  competent  to  the  con- 
tinuing partners  to  determine  at  each  successive  valua- 
tion how  much  of  this  sinking  fund  ought  to  be  retained 
to  answer  such  contingencies,  and  what  portion,  if  any, 

may 
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may  be  divided  among  the  persons  entitled  to  the  pro-  1864. 

fits  of  the  partnership  for  the  year  ending  on  the  5th  *'-*^^"^^ 

•■•  -■     « ^^^  Coventry 

July,  1860.  «. 


Barclay. 


I  must,  therefore,  in  this  respect,  vary  the  decree  of 
his  Honor  the  Master  of  the  Rolls,  and  in  lieu  thereof 
declare  that  the  estate  of  the  testator  Henry  Bevan 
deceased  is  bound  by  the  account,  rest  and  valuation  for 
the  year  ending  5th  July^  1860,  as  fully  as  if  he  had 
duly  signed  the  rest  or  valuation  book  for  that  year,  but 
declare  that,  subject  to  and  after  answering  the  purposes 
for  which  the  sum  of  51,133/.  was  reserved  in  the 
accounts  ending  the  5th  July,  1860,  the  surplus  of  that 
sum,  if  any,  is  divisible  among  the  then  existing  part- 
ners, according  to  their  shares  in  the  partnership. 

No  costs  on  either  side. 
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msty  be  divided  among  the  persons  entitled  to  the  profits        1864. 
of  die  partnership  for  the  year  ending  on  the  5th  July,     ^ 

I860.  OVEIITRT 

Barclay. 

I  must,  therefore,  in  this  respect,  vary  the  decree  of 
his  Honor  the  Master  of  the  Rolls,  and  in  lieu  thereof 
declare  that  the  estate  of  the  testator  Henry  Bevan 
decreased  is  bound  by  the  account,  rest  and  valuation  for 
the  year  ending  5th  July^  1860,  as  fully  as  if  he  had 
"^y  signed  the  rest  or  valuation  book  for  that  year,  but 
deolare  that,  subject  to  and  after  answering  the  purposes 
^>"  which  the  sum  of  51,133Z.  was  reserved  in  the 
^^^coiints  ending  the  5th  July,  1860,  the  surplus  of  that 
^^nci^if  any,  is  divisible  among  the  then  existing  part- 
\^  according  to  their  shares  in  the  partnership. 

o  costs  on  either  side. 


VoL  III— 8.  Z  D.J.S. 
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1862. 


Nov.  12. 

Before  The 

Lord 
Chancellor 

Lord 
Wbstbuky. 

A  testator  be- 
queathed lease- 
hold property 
in  trust  to  re- 


PHILLIPS  V.  GUTTERIDGE. 

rpHlS  wfts  an  appeal  of  the  Plaio tiffs  from  an  order 
^     made  by  Vice-Chancellor  Stuart  upon  the  further 
consideration  of  the  cause. 


By  the  order  in  question  bis  Honor,  amongst  other 
things,  ordered  that  out  of  the  mterest  to  accrue  during 
ceive  the  renu,  the  life  of  the  Defendant  Harriet  Gutteridge  on  the 
IlJI?nt*^f  oSiT"  ^8*due  of  a  sum  of  2,U8/.  4^.  Bank  £3  per  Cent,  An- 
goings  and  in-  nuities  a  certain  annuity  of  60/.  should,  until  further 
money  secured  order,  be  (subject  to  duty)  paid  to  her  or  to  her  legal 
cpon  the  pro-    personal  representative  by  half-yearly  payments  of  80/- 

each  as  therein  mentioned,  the  first  payment  to  be  made 
on  or  as  of  the  24th  of  March,  1862,  if  such  interest 
shall  from  time  to  time  be  sufficient  for  that  purpose. 


an  annuity  to 
the  testator's 
daughter,  and 
in  case  of  the 
dauffhter*s 
deatn,  leaving 
children,  in 
trust  to  con- 
tinue the  an- 
nuity for  the 
henefit  of  the 
children,  and 
upon  the  at- 
tainment of 
majority  by 
the  youngest 
child  to  raise 
a  gross  sum  for 
the  children  by 

sale  or  mortgage  of  the  property ;  and  upon  further  trust  during  the  daughter'a  life 
and  until  the  attainment  of  majority  by  her  youngest  child,  if  she  had  any,  to  pay  tlia 
residue  of  the  rents,  after  payment  of  outgoings  and  interest  and  the  annuity,  to  the 
testator's  son  ;  and  after  the  daughter's  death  without  children  or  aAer  the  attainmaot 
of  majority  by  the  youngest  child,  if  any,  and  the  raising  and  payment  of  the  groai 
sum  altoye  mentioned,  and  after  the  performance  or  failure  of  the  antecedent  tmati,  to 
assign,  transfer  and  set  over  all  the  property,  or  such  part  thereof  as  should  remain  Qn- 
<]isposed  of,  to  the  testator's  son : — Held,  that  the  annuity  was  a  charge  on  the  corpiis 
of  the  property,  and  not  upon  the  rents  and  profits  only. 


The  order  then  proceeded  as  follows: — ''And  in  case 
such  interest  shall  at  any  time  be  insufficient,  then  it  is 
ordered  that  so  much  of  the  residue  for  the  time  being 
of  the  said  Bank  £3  per  Cent.  Annuities  as  with  the 
interest  thereon  will  raise  the  said  half-yearly  payments 
of  30/.,  after  deducting  therefrom  any  sum  which  may 
have  been  deducted  for  income-tax  from  interest  taken 

in 
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in  aid  (the  amount  to  be  raised  to  be  verified  by  affidavit)^  1863. 

be  from  time  to  time  sold,  and  out  of  the  money  to  arise  ^-^v*^^ 

by  the  said  sales  and  the  said  interest  it  is  ordered  that  ^^ 

the  said  annuity  of  60/.  be,  subject  to  duty,  paid  as  here-  GuTXEaiDOE. 
inbefore  directed,  so  far  as  the  said  fund  will  extend  to 
pay  the  same.** 

From  this  latter  part  of  the  order  the  Plaintiffs 
appealed. 

An  appeal  from  the  decree  made  on  the  hearing  of 
the  cause  will  be  found  reported  in  Messrs.  De  Gex  and 
JoneM^  Reports  (a),  from  which  the  nature  of  the  suit  will 
be  seen,  and  where  a  statement  of  the  case,  so  far  as  that 
report  necessitated  such  statement,  will  be  found. 

The  facts,  so  far  as  they  are  material  for  the  present 
iieport,  were  the  following : — 

Joseph  Gutteridffe,  the  testator  in  the  cause,  by  his 
vill  dated  the  ^th  of  November ^  1827,  after  directing 
all   his  just  debts,  his  funeral  expenses  and  the  ex- 
penses of  proving  and  executing  his  will  to  be  fully 
paid,  bequeathed  to  his  wife  absolutely  all  his  house- 
hold furniture,  plate,  china,  linen  and  other  household 
eflfects  which  should  be  in  and  about  his  dwelling- 
house  at  the  time  of  his  decease;  and  after  making  a 
specific  bequest  of  his  leasehold  messuages,  lands,  tene- 
ments, ground-rents  and  other   premises,   and   of  his 
personal  estate  during  his  wife's  life,  he  gave  and  be- 
queathed, afler  his  wife's  decease,  certain  pieces  or  par- 
cels of  land,  ground-rents  and  other  premises  at  J7tr- 
minjiham  to  a  trustee,  upon  trust  to  receive  the  rents, 
lisoes  and  profits  thereof,  and,  afler  payment  thereout 

of 

(a)   To/.  4,  p.  581. 

Z2 
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1862.  of  the  ground-rent  and  other  outgoings,  and  the  interest 
of  any  money  secured  or  to  be  secured  thereon,  upon  trust 
to  pay  an  annuity  of  60/.  to  the  testator's  daughter  Harriet 
GuTTERiDoB.  Jufing  her  life  for  her  separate  use  and  without  power 
of  anticipation,  by  equal  half-yearly  payments  as  therein 
mentioned,  the  first  of  such  payments  to  be  made  on  such 
of  the  days  of  half-yearly  payment  as  should  first  happen 
afler  the  decease  of  his  wife;  and  in  case  of  the  death  of 
his  daughter  leaving  any  child  or  children,  then  upon 
trust  to  continue  the  payment  of  the  annuity  for  the 
benefit  of  such  children  as  therein  mentioned  until  the 
youngest  of  such  child  or  children  should  attain  the  age 
of  twenty-one  years;  and  upon  further  trust  in  case  of 
the  death  of  his  daughter  leaving  any  child  or  children, 
when  and  so  soon  as  the  youngest  of  such  child  or  chil- 
dren should  attain  the  age  of  twenty-one  years,  to  raise  and 
levy  out  of  the  land,  ground-rents  and  premises  in  ques- 
tion, by  sale  or  mortgage  thereof,  or  of  a  sufficient  part 
thereof,  a  sum  of  400/.  for  the  benefit  of  his  daughter's 
children  as  therein  mentioned;  and  upon  further  trust 
during  the  life  of  his  daughter  and  until  the  youngest 
child,  if  any,  should  attain  the  age  of  twenty-one  years 
to  pay  the  residue  of  the  rents,  issues  and  profits,  af^ 
payment  thereout  of  the  ground-rent,  interest  and  out- 
goings and  the  annuity,  to  his  son  Thomas  Gutteridge; 
and  upon  further  trust  from  and  immediately  afler  the 
decease  of  the  testator's  daughter,  in  case  she  should  die 
without  leaving  any  child  or  children,  or  in  case  she 
should  leave  any  child  or  children,  then  from  and  imme- 
diately after  the  attainment  by  the  youngest  of  such  child 
or  children  of  the  age  of  twenty-one  years  and  the  raising 
and  payment  of  the  400/.,  and  from  and  after  the  per- 
formance of  all  the  before-mentioned  trusts  or  the  occur- 
rence of  any  event  in  the  meantime  which  might  render 
them  inoperative,  to  ''  assign,  transfer  and  set  over  all 
the  said  land,  ground-rents  and  premises,  or  such  part 

thereof 
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thereof  as  shall  remain  undisposed  of/' to  the  testator's        1862. 
son.  ^-^^v-^^ 

Phillips 

V, 

The  will  contained  a  residuary  bequest  in  favour  of  Outtbeidob, 
the  testator's  son  and  an  appointment  of  his  wife  and 
son  as  executrix  and  executor. 

The  testator  died  in  1828.  His  will  was  proved  on 
the  25th  of  January,  1840,  by  Thomas  Gutteridge, 
his  son. 

The  Appellants,  the  Plaintiffs  in  the  suit,  were  mort- 
gagees, claiming  under  Thomas  Gutteridge,  of  the  lease- 
holds bequeathed  by  the  testator's  will.  The  leaseholds 
had  been  sold  under  the  decree  in  the  cause,  and  the 
fund  in  Court,  being  that  to  which  the  order  under 
appeal  had  reference,  represented  the  net  proceeds  of 
the  sale. 

The  Respondent  was  the  Defendant  Harriet  GuU 
teridge^  who  was  the  testator's  daughter  Harriet  referred 
%o  in  his  will. 

Mr.  Malins  and  Mr.  W.  Rudall  for  the  Appellants. 

This  annuity  is  payable  only  out  of  income  and  not, 
^8  the  Vice-Chancellor  has  decided,  out  of  the  corpus  of 
the  fund.  The  question  in  all  these  cases  is,  what  was 
the  testator's  intention  ?  In  the  present  case  the  reference 
ttiade  by  the  testator  in  his  will  to  rents,  issues  and 
profits,  out  of  which  he  directs  the  annuity  to  be  paid, 
^hows  he  contemplated  that  there  would  be  a  residue ; 
and  the  fact  of  his  dealing  by  his  will  with  such  residue 
allows  also  clearly  that  he  thought  the  rents  would  be 
tnore  than  60/.  a  year.  The  annuitant  therefore  can  be 
in  no  better  position  than  she  would  have  been  if  she 

had 
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18G8.       had  been  constituted  tenant  for  life  of  the  property ;  and 

^**^^*^       Foster  v.  Smith  (a)  is  consequently  an  authority  in  pur 

V.  favour.     For  although  it  may  be  said  that  in  that  case 

OoTTBftioGB.  ^jjg  testator  contemplated  that  the  estate  would  remain 

in  its  integrity  fit  the  time  when  the  distribution  was  to 

be  made,  whilst  here  the  testator,  after  ordering  certain 

dealings  with  the  estate,  directs,  that  it,  ''  or  such  part 

thereof  as  shall  remain  undisposed  of,"  shall  go  over, 

yet  the  addition  of  this  qualifying  clause  in  the  present 

will  has  reference  to  the  necessity  which  might  possibly 

occur  in  raising  the  400/.,  if  it  should  ever  require  to  be 

raised,  of  a  recourse  to  a  sale  or  mortgage. 

Tbe  fund  in  Court  represents  in  the  present  case  tbe 
estate,  and  it  should  be  invested  for  the  benefit,  as  to  tbe 
dividends,  of  Miss  Gutteridge  for  her  life,  and,  as  to  tbe 
corpus  and  dividends  after  her  death,  of  the  Appellants. 

The  Attorney 'General  v.  Poulden  (i) ;  Mills  v. 
Drewiti{c\  and  JEarle  v.  BellingkcLm  (dy  were  ako 
referred  to. 

Mr.  Greene  and  Mr.  Beavan  for  the  Respondent 
were  not  called  upon. 

The  Lord  Chancellor. 

The  order  under  appeal  is  right.  An  unlimited  in« 
definite  charge  upon  rents  and  profits  is  a  charge  upon 
the  corpus,  just  as  an  unlimited  indefinite  gift  of  rents 
and  profits  is  a  gift  of  the  corpus.  The  trust  in  this 
case  is  in  effect  out  of  the  rents  and  profits  to  pay  the 
testator's  daughter  60/.  a  year  during  her  life,  not  out  of 

tbe 

(a)  1  PA.  62a  (c)  20  Beao.  SSS. 

(6)  3  Hare,  5^5.  {d)  24  fieov.  445. 
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the  rents  and  profits  during  the  life  of  the  daughter  to  1862. 

pay  her  the  annuity.    The  right  of  the  trustee  to  receiYe  ^^^/*'^^ 

the  rents  and  profits  is  general  and  indefinite ;  there  is  v. 

no  limitation  of  time.     The  charge,  therefore,  upon  the  OvmLnwoE. 
rents  and  profits  is  unlimited  and  continues  until  the 
annuity  is  satisfied. 

The  decision  in  Foster  v.  Smith  (a)  turned  on  the 
efiect  of  the  gift  over  in  reducing  the  antecedent  charge 
on  the  rents  and  profits  to  a  charge  thereon  limited  to 
the  life  of  the  annuitant  only.  By  express  words  in  that 
case  the  right  of  the  trustees  to  receive  the  rents  and 
profits  was  made  to  cease  with  the  death  of  the  wife. 
The  annuity  consequently  had  no  continuance  after  the 
death  of  the  wife ;  and  the  antecedent  trust  was  con- 
strued to  be  a  trust  to  receive  the  rents  and  profits  during 
the  wife's  life  only. 

So  in  Earle  v.  Bellingham  (£),  which  was  held  un- 
distinguishable  from  Foster  v.  Smith  (a),  the  testator 
showed  clearly  his  intention  that  his  trustees  should 
after  the  death  of  the  annuitant  transfer  to  other  parties 
the  corpus  of  the  fund  undiminished  and  in  its  entirety. 

But  there  are  no  such  provisions  in  the  present  case. 
On  the  contrary,  here  the  gift  over  is,  in  its  very  terms, 
subjected  to  what  may  be  necessary  for  the  legal 
operation  of  the  antecedent  gifts,  and  a  person  claim- 
ing under  the  gift  over  can  only  take  what  is  left  after 
satisfying  those  antecedent  gifts. 

The  question  therefore  is  merely  whether  an  indefinite 
charge  of  an  annuity  upon  rents  and  profits  does  not 

make 

(•)  1  1>A.  629.  (6)  24  Beav.  445. 
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V. 

GuTTSaiDOE. 


make  the  annuity  a  charge  upon  the  corpus.  I  think 
that  it  doeSy  unless,  as  is  not  the  case  here,  there  is 
something  in  the  will  to  rebut  that  conclusion. 

The  annuitant  must  receive  her  annuity  so  long  as 
there  are  funds  in  Court  to  satisfy  it. 


Appeal  dismissed  with  costs. 


Nov.  13. 

Before  The 

Lord 
Chancellor 

Lord 
Wbitburt. 

A  general 
charge  by  will 
of  debts  and 
funeral  and 
testamentary 
expenses  and 
also  le^icies 
upon  the 
whole  of  the 
testator's  real 
and  personal 
estate  and 
effects,  has 
the  effect  of 
charging  the 
legacies  upon 
specifically 
devised  realty. 


In  the  Matter  of  the  Estate  of  REBEKAH 
EMMERTON,  deceased. 

MASKELL  V.  FARRINGTON. 

rilHIS  was  an  appeal  of  the  specific  devisees  of  cer- 
tain  copyhold  property  under  the  will  of  Rebekah 
JSmmerton,  the  testatrix  in  the  cause,  from  a  decision  of 
Vice-Chancellor  Kindersley^  holding,  in  an  administra- 
tion suit  originated  by  summons  in  chambers,  that  pecu- 
niary legacies  given  by  the  will  were  charged  upon  the 
specifically  devised  copyholds. 

By  the  will  in  question,  which  was  made  in  August^ 
1860,  the  testatrix  charged  and  made  chargeable  the 
whole  of  her  real  and  personal  estate  and  effects  with 
the  payment  of  her  just  debts  and  funeral  and  testa- 
mentary expenses,  and  also  with  the  payment  of  the 
legacies  thereinafter  by  her  given  and  bequeathed.  She 
then  devised  certain  specified  copyholds  to  Tkomas 
Emmerton  Cavit  for  life,  with  remainder  to  Charle$ 
Cavii  in  fee ;  and  after  giving  several  pecuniary  and 
specific  legacies,  she  made  a  residuary  gift  and  bequest 

of 


CASES  IN  CHANCERY.  889 

of  all  and  singular  other  the  rest,  residue  and  remainder  1862. 
of  her  household  goods  and  furniture,  plate,  linen,  china, 
ready  money,  money  in  the  funds,  and  all  and  singular 
other  the  rest,  residue  and  remainder  of  her  real  and 
personal  estate  and  effects  not  thereinbefore  by  her  will 
specifically  bequeathed  or  otherwise  disposed  of,  to  Farrimgton, 
Thomas  Emmerton  Cavity  his  heirs,  executors,  admi« 
nistrators  and  assigns  respectively  for  ever,  according  to 
the  different  natures  and  qualities  thereof,  to  and  for  his 
and  their  own  absolute  use  and  benefit  and  disposition 
respectively.  And  she  appointed  Joseph  Farrington 
and  Mary  Parr  Maskell  executor  and  executrix  of  her 
will. 

The  testatrix's  residuary  estate  was  insufficient  for  the 
payment  of  the  debts  and  legacies  given  by  her  will,  and 
she  had  no  realty  except  the  specifically  devised  copy- 
holds. 

Mr.  Glasse  and  Mr.  J?.  R.  Turner,  for  the  Appellants, 
relied  upon  Spong  v.  Spong[a)  and  Conron  v.  Conron  (b) 
as  decisive  in  their  favour.  They  contended  that  the 
Vice-Chancellor  had  attributed  too  great  weight  to  Joy 
V.  Campbell  (c),  that,  under  any  circumstances,  the  cases 
mentioned  were  all  cases  under  the  old  law,  and  that, 
under  the  existing  law,  the  present  case  was  of  first 
impression  and  an  k  fortiori  one ;  Jarman  on  Wills  {d). 
They  remarked  that  in  Wheeler  v.  Claydon  {e\  there 
cited,  no  authorities  were  referred  to;  and  they  com- 
mented on  Creed  v.  Creed  (f)  and  Mirehouse  v.  Scaife  {g). 

Mr. 

(a)  1  Bow  Sf  Clark,  365;  S.C.      See  \  J.  Sf  Lat.  496;  7  H,  of 
3  Bligh  {N.  S.)  84,   on  appeal      L.  Cat.  181,  191. 

from  1  Y.^J.  300.  (d)   Vol.  2,  p.  576,  3rd  edit. 

(b)  7  H.qfL.  Cat.  168.  (e)  16  Beav.  169. 

(0  1   Seh.  ^  Lef.  328,  339;  (/)  11  C/.  *  Fin.  491. 

8.  C.  3  Bligh  {N.  S.)  11 1,  117.  (g)  2  My.  i  Cr.  695. 
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1862.  Mr.  Baily  and  Mr.  Piggott^  for  the  Respondents,  the 

''^'^^      pecuniary  legatees,  after  calling  attention  to  the  facta  of 

EiiviftTOM't   the  present  case  and  the  language  of  the  testatrix's  will, 

^^***      were  stopped  in  their  arguments. 
Maseill 

FAaaiNoroN.       Mr.  Woodhouse  appeared  for  the  personal  representa* 
tives  of  the  testatrix. 

The  Lord  Chancellor. 

The  decision  in  this  case  must  tarn  upon  its  partictikur 
drcumstances.  It  is  said  on  behalf  of  the  AppeUaats 
that  the  present  case  is  governed  by  those  of  Spong  ▼« 
Spong  and  Conron  v.  Conron.  Those  cases,  however, 
were  cases  of  charges  of  legacies  only.  In  the  present 
case  debts  and  legacies  are  charged  alike.  So  far  as  the 
charge  is  one  of  debts,  it  is  not  disputed  that  it  binds  the 
specifically  devised  estate ;  but  the  intention  of  the  tes- 
tatrix appears  equally  clear  as  to  the  extent  of  the  charge 
of  the  legacies.  The  debts  aSect  the  specifically  devised 
estate.     The  legacies  affect  them  equally  (a). 

Appeal  dismissed  with  costs. 

(<r)  See  Bootle  v.  Blundell,  1  Mer.  193,  233. 
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1862. 


In  the  Matter  of  the  LONDON  AND  SOUTH 
WESTERN  RAILWAY  ACT,  1855. 

Ex  parte  GEORGE  PHILLIPS. 


Nov.  19. 


npHIS  was  an  appeal  from  a  decision  of  Vice-Chan-     B^ore  The 
cellor  fFbod  (a),  ordering  the  review  of  a  Taxing     jotncEi. 
Master's  certificate  and  the  allowance  of  certain  costs  of  a  vendor 
the  Respondent  Mr.   George  Phillips  as   against  the  ^^^  '"J^f 

*^  ^  /-  o  simple,  finee 

Appellants  the  London  and  South   Western  Railway  from  incum- 

Campany.  t^tol^.ml\l 

portion  of  the 

On  the  17th  o{  April,  1861,  an  agreement  was  entered  ^^^^  ^^^^h' 
into  between  the  Respondent  and  the  company  for  the  portion,  with 
sale  to  the  company  in  fee  simple  of  certain  land  in  the  of  the've^or^ 
Wandsworth  Road,     Of  this  land,  at  the  date  of  the  was  in  mort- 
agreement,  the  Respondent  was  seised  in  fee  simple  free  ^^  of  the 
from  incumbrances  save  as  to  a  small  portion,  which,  ^Hlofates- 

t&tor  whose 

with  other  property,  also  belonging  to  him,  was  subject  estate  was 
to  certain  mortgage  securities  for  a  sum  of  7,100/.  in  the  J^r^jn^,"!,""' 
aggregate.     These  mortgage  securities  were  vested  in  Court  of 
the  trustees  of  the  will  of  one  Wm.  Holmer,  and  the  aereed^Inth  a 
estate  of  the  latter  was  under  the  administration  of  the  railway  com- 
Conrt  in  two  suits  of  Allen  v.  Embleton  and  Allen  v.  Uiem  the 
Allen.    The  agreement  between  the  Respondent  and  the  T^^^}^.  °!!*^* 
company  was  silent  as  to  the  existence  of  the  mortgage  simple.    The 

securities.  agreement  was 

silent  as  to  the 
existence  of 

The  agreement  in  fact  was  a  compromise  of  a  suit  ^^J^^TS^* 

instituted  the  company 
(a)  2  J.  4-  H.  390.  was  not  bound 

to  pay,  under 
the  Lands  Clauses  Consolidation  Act,  1845,  the  costs  incurred  by  obtaining  an  order 
in  the  administration  suit  sanctioning  the  concurrence  of  the  trustees  in  the  convey* 
■noe  to  the  oonpcay,  bat  that  such  costs  were  properly  payable  by  the  vendor. 
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In  re 

London  and 

South 

WitTERN 

Railway 
Act,  1855. 

Ex  parte 
Phillips. 


instituted  by  the  Respondent  against  the  company  for 
the  specific  performance  by  them  of  a  contract  respect- 
ing the  landy  which  originated  in  a  notice  to  treat  under 
the  Lands  Clauses  Consolidation  Act,  1845,  served  by 
the  company  upon  the  Respondent's  predecessors  in 
title.  The  proceedings  under  the  notice  had  gone  so 
far  as  that,  prior  to  the  institution  of  the  suit,  an  abstract 
of  title  had  been  furnished  to  the  company;  and  the 
existence  of  the  mortgage  appearing  therefrom,  and  the 
company  requiring  the  concurrence  in  the  conveyance  to 
them  of  the  trustees  of  Mr.  Holmers  will,  the  sanction 
of  the  Court  to  such  concurrence  on  the  part  of  those 
trustees  had  been  obtained  in  the  administration  suits  at 
a  cost  (as  eventually  taxed)  of  157/.  4«.  \0d. 

This  sum  was  paid  by  the  Respondent,  and  was  in- 
cluded in  the  bill  of  costs  made  out  and  delivered  by  his 
solicitors  to  the  company  as  costs  payable  by  them  under 
the  82nd  section  of  the  Lands  Clauses  Act,  1845.  That 
section  is  as  follows: — ''The  costs  of  all  such  con- 
veyances shall  be  borne  by  the  promoters  of  the  under- 
taking, and  such  costs  shall  include  all  charges  and 
expenses  incurred,  on  the  part  as  well  of  the  seller  as  of 
the  purchaser,  and  of  all  conveyances  and  assurances  of 
any  such  lands,  and  of  any  outstanding  terms  or  interests 
therein,  and  of  deducing,  evidencing,  and  verifying  the 
title  to  such  lands,  terms,  or  interests,  and  of  making 
out  and  furnishing  such  abstracts  and  attested  copies  as 
the  promoters  of  the  undertaking  may  require,  and  all 
other  reasonable  expenses  incident  to  the  investigation, 
deduction,  and  verification  of  such  title.** 

The  Taxing  Master,  under  the  usual  order  to  tax 
obtained  by  the  company,  disallowed  the  item  on  the 
authority  of  Re  South  Wales  Railway  Company  (a). 

The 

(fl)  14  Beav.  418.     See  how      Act,  L.  R.  5  Eq.  282. 
ever  In  re  Liverpool  Improvement 
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The  Vice-Chancellor  having  on  the  petition  to  review 
the  taxation  allowed  the  item,  the  company  appealed. 

It  appeared  that  the  Lord  Justice  Knight  Bruce  was 
interested  in  the  railway  company,  but  the  appeal  was 
heard  by  their  Lordships  notwithstanding,  at  the  request 
of  the  parties. 

Mr.  Amphlett  and  Mr.  Bagot  appeared  for  the  Ap- 
pellants. 

Mr.  Giffard  and  Mr.  Bury  for  the  Respondent 
Mr.  Phillips. 

The  argument  here,  as  in  the  Court  below,  turned 
mainly  upon  the  provisions  of  the  Lands  Clauses  Act 
and  the  decisions  thereon ;  but,  in  the  view  of  the  case 
taken  by  their  Lordships,  it  becomes  unnecessary  to 
report  the  argument  in  detail. 

The  following  authorities  were  referred  to,  viz. : — On 
the  part  of  the  Appellants,  The  Lands  Clauses  Con-- 
toUdaiion  Act,  1845(a);  Re  South  Wales  Railway 
Company {b);  Re  Nash*s  Estate (c);  Dinning  v.  Hen- 
ier$on{d)\  Re  Hores  Estate (e);  Wilson  v.  Foster {f)'^ 
Haynes  v.  Barton  (g);  Fatten  v.  Gatty{h);  Ex  parte 
Ommaney  (t) ;  and  Midland  Counties  Railway  Com- 
pany V.  Westcombe  (A) ;  and  on  the  part  of  the  Re- 
spondent, Henniker  v.  Chafy  (I) ;  Fickard  v.  Mit- 
ehell{m)\  Re  Taylor  {n). 

The 


1862. 

In  re 

London  and 

South 

Western 

Railway 

Act,  1855. 

Ex  parte 

PaiLLIFf. 


(e)  &r<«.  80,  82,  112. 
(»)  14  Bmv.  418. 
{€)  4  W.  R.  111. 

(d)  2  DeG.^Sm.  485. 

(e)  14  Jur.  55  ;  5  Railw.  Ca$, 
592. 

(/)  26  fieov.  398. 


(g)  I  Dr.  4- 5m.  483. 
(A)  Citedib.  491. 
(i)  10  Sim.  298. 
(k)  1 1  Sim.  57. 
(/)  28  Beuv.  621. 
(m)  12  Bfav.486. 
(n)  1  Mac.  4*  G.  210. 
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In  re 

londoii  and 

South 

WtflTBRIf 

Railway 
Act,  1855. 

Ex  parte 
Phillips. 


7^  Lord  Justice  Turner. 

I  should  hesitate  to  give  any  opinion  on  this  matter 
which  would  seem  to  establish  any  general  rule  on  the 
subject,  for  I  think  this  question  one  to  be  decided  upon 
the  particular  circumstances  of  the  case. 


It  is  the  case  of  a  contract  between  the  company 
on  the  one  hand,  and  Mr.  Phillips^  the  owner  of  the 
estate,  subject  in  part  to  a  mortgage,  on  the  other.  In 
my  view,  according  to  the  contract,  the  company  could 
not,  after,  it  was  entered  into,  deal  with  the  mortgagees 
independently. 

Then  how  stands  the  matter  between  Mr.  Phillips 
and  the  company  under  the  contract  ? 

In  my  view,  the  effect  of  the  contract  was,  that 
Mr.  Phillips  thereby  agreed  to  sell  the  land  in  question 
to  the  company  for  so  much  money.  It  was  therefore 
his  duty  to  make  a  proper  conveyance  of  it  to  the  com* 
pany,  and  to  procure  all  persons  whose  concurrence  was 
necessary  in  the  conveyance  to  join  in  making  that  con^ 
veyance,  and  consequently  to  procure  the  concurrence 
of  the  mortgagees.  What  the  statute  says  is  this:— • 
[His  Lordship  referred  to  the  8Snd  section,  see  above, 
p.  S4S,  and  proceeded.]  The  present,  however,  is  a 
question  depending  on  the  contract  and  not  governed  by 
any  of  the  cases  which  have  been  cited.  I  think  that 
the  order  of  the  Vice-Chancellor  must  be  reversed,  and 
the  opinion  of  the  Taxing  Master  upheld. 


The 
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1^  Lord  Justice  Knight  Bruce. 

My  Tiew  is  the  same,  and,  notwithstanding  any  interest, 
be  it  more  or  less,  which  I  may  have  in  this  company, 
at  the  parties'  request  I  state  my  opinion. 

I  agree  with  my  learned  Brother.  There  was  here  no 
contract  between  the  company  and  the  mortgagees,  no 
notice  to  the  mortgagees  as  between  them  and  the  com- 
pany. There  was  nothing  but  a  contract  between  the 
owner  of  the  equity  of  redemption  and  the  company, 
which  is  silent  as  to  the  existence  of  the  mortgage.  The 
company  could  not  aAer  that  contract  have  proceeded  to 
deal  with  the  mortgagees  under  the  mortgagee  clauses 
of  the  act  (a). 


1862. 

In  re 

London  and 

South 

Western 

Railway 

Act,  1855. 

Ex  parte 
PatiiiiiPt* 


This  is  a  special  case,  and  in  the  special  circumstances 
of  the  case  I  think  that  the  mortgagor  is  not  to  be 
allowed  his  costs. 


(a)  Landi  Ctautes  ContoUdation  Act,  1845,  sf.  108—114. 
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SPENCER  V.  JACK. 

Dec.  3. 
Before  T^e     1\^R*    Selwyn^    Mr.    Hindmarch    and    Mr.    Druce 

^TicBs."""    -^^-*-    moved,  by  way  of  appeal  motion,  on  behalf  of 
On  an  issue      the  Defendant  under  the  following  circumstances: — 

directed  in  a 
patent  suit  on 

the  Question  of      The  suit  was  instituted  to  restrain  the  alleged  infringe- 

I^en^antis     °^^"^  ^X  ^^^  Defendant  of  the  Plaintiff's  alleged  patent, 
entitled  to 

tion  of  new-         On  the  5th  of  June^  1862,  a  motion  for  an  injunction 

ness  of  manu-  ^|^g  made  before  the  Master  of  the  Rolls,  which  was 

facture  tried       ,.  , 

apart  from  the  directed  to  stand  over ;  and  his  Honor,  under  stat.  8  &  9 

5--™"  e  '      Vict  c.  109,  directed  certain  issues  to  be  tried  before  a 
newnesj  oi  in-  ' 

Tention.  special  jury  in  the  Court  of  Common  Pleas. 

One  of  these  issues  was  as  to  the  novelty  of  the 
Plaintiff's  "  invention." 


On  a  motion  made  on  the  S5th  of  November^  1862, 
on  behalf  of  the  Defendant,  there  was  substituted  for  the 
issue  so  framed  an  issue  as  to  the  novelty  of  the  Plaintiff^s 
"  invention  or  manufacture ;"  and  the  record  was  made 
up  with  the  issue  so  framed. 

The  object  of  the  present  appeal  motion  was  to  have 
the  words  '*  invention  or"  removed  from  the  record,  or 
to  have  the  order  of  the  5th  of  June,  1862,  amended  in 
conformity  with  the  justice  of  the  case. 

For  the  motion  reliance  was  placed  upon  the  wording 
of  the  Statute  of  Monopolies  {21  Jac.  1,  c.  S,  s.  6),  under 
which  the  prime  requisite  to  the  validity  of  a  patent  was 

that 


The  bill  was  eventually  dismissed,  but  without  costs, 
by  the  Lord  Chancellor  Lord  Westbury  on  25th  Novem- 
ber ^  1863  (c).  And  as  to  the  question  of  directing  actions 
or  issues  at  law,  regard  being  had  to  the  provisions  of  Mr. 
Rolf  $AcX^  see  In  re  Hooper  {d)  and  Ferniey.  Young  {e). 

(«)  S  EU.^  Bi.  923.  (d)  Infra,  348. 

(*)  S  H.  L.  Cm.  550.  (e)  L.  R.,  1  H.  L.  63. 

(c)  Set\  DeG.,J.^S.Z55. 

Vol.  Ill— 3.  A  A  D.j.s. 
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that  it  should  be  for  a  "  new  manufacture,**  and  it  was  1862. 
argued  that  the  Defendant  had  a  right  to  have  that  specific 
question  determined  by  the  jury.  The  record,  as  drawn 
up,  went  either  too  far  or  not  far  enough.  If  the  word 
"  or"  was  to  be  read  conjunctively,  it  added  a  requisite 
which  the  statute  did  not  impose ;  if  it  was  to  be  read  as 
a  disjunctive,  the  finding  of  the  jury  might  turn  out  to  be 
of  no  avail.  An  action  at  law,  with  all  proper  admissions, 
would  have  been  the  most  convenient  mode  of  dealing 
with  tlie  matter. 

Mr.  Baggallay  and  Mr.  Webster^  for  the  PlaintifT, 
argued  in  favour  of  the  record  as  made  up,  and  referred 
to  Betts  V.  Menzies  {a),  Seed  v.  Higgins  {b). 

Mr.  Cracknall  (amicus  curiae,  and  with  reference  to 
the  suggestion  as  to  directing  an  action  at  law  between 
the  parties)  called  the  attention  of  the  Court  to  Mr.  Rolfs 
Act  (stat  2«5  &  36  Vict  c.  42),  which  came  into  operation 
on  the  Ist  o(  November,  1862. 

Their  Lordships  directed  that  the  question  of  novelty 
should  be  tried  on  two  separate  and  distinct  issues. 

Issues  were  accordingly  settled  between  the  parties 
upon  this  question;  one,  as  to  whether  the  PlaintifTs 
improvement  constituted  a  new  invention;  the  other, 
whether  it  constituted  a  new  manufacture. 
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Dec.  3,  4. 

Before  The 
LoROB  Jus- 
tices. 

Since  the 
coroiiiff  into 
operation  of 
Mr.  RoU't 
Act  (stat.  25 
&  26  Vict. 
c.  42)  a  Court 
of  equity  can- 
not airect  that 
a  person  who 
comes  in  under 
an  administra- 
tion order  or 
decree  in 
eouity  as  an 
alleged  cre- 
ditor of  the 
deceased  shall 
be  at  liberty 
to  establish  his 
claim  at  law, 
but  is  bound 
itself  to  decide 
upon  the  va- 
lidity of  the 
claim. 


In  the  Matter  of  the  Estate  of  FRANCIS  PHILIP 

HOOPER,  deceased. 

BAYLIS  V.  WATKINS. 

npHIS  was  the  appeal  of  the  executors  of  the  will  of 
Francis  Philip  Hooper^  whose  estate  was  being 
administered  in  a  suit  originated  by  summons,  from  an 
order  of  Vice-Chancellor  Stuart. 


The  order  under  appeal  was  made  on  the  1 4th  of 
November,  1862,  on  a  summons  adjourned  from  cham- 
bers, seeking  the  allowance  of  a  claim  of  385/.  Ss,  8d. 
made  by  the  Respondent  Mr.  Samuel  Thomas  Mead 
against  the  testator's  estate  as  a  debt  upon  that  estate. 
The  Vice-Chancellor  directed  the  summons  to  stand 
over,  with  liberty  to  the  Appellant  to  bring  such  action 
at  law  as  he  might  be  advised  for  the  purpose  of  esta- 
blishing the  validity  of  his  claim  as  a  debt. 

The  fact  that  the  stat.  25  &  26  Vict.  c.  42  (Mr.  Rolfs 
Act)  had  come  into  operation  on  the  1st  o(  November, 
1862,  was  not  called  to  the  attention  of  the  Court  below, 
and,  as  the  judgment  on  the  present  appeal  turned  wholly 
upon  the  effect  of  that  statute  upon  the  practice  of  the 
Court,  it  has  been  thought  desirable  to  confine  the  pre- 
sent report  to  that  point,  notwithstanding  that  the  cir- 
cumstances of  the  case  were  somewhat  fully  entered  into 
and  the  case  itself  was  partly  argued  on  the  merits. 


The 


CASES  IN  CHANCERY. 


S49 


The  material  parts  of  Mr.  RoUs  Act  are  set  out 
below  (a). 

Mr.  Malins  and  Mr.  Cracknall,  for  the  Appellants, 
relied  upon  Mr.  Rolfs  Act  as  having  extinguished  the 
power  of  the  Court  to  make  such  an  order  as  that  under 
appeal.  There  were  no  reservations  in  the  Act  save 
those  mentioned  in  sections  2  and  4;  and  neither  of 
those  sections  applied  to  the  present  case. 

Mr.  Greene  and  Mr.  Osborne  Morgan  for  the  Re- 
spondent. 

Mr.  Rolfs  Act  has  no  application  to  this  case.  In 
the  first  place  it  is  not  retrospective,  even  though   it 

speaks 


1862. 


(a)  '•  Whereas  the  High  Court 
of  Chancery  has  power  in  certain 
cases  to  refute  or  postpone  the 
application  of  remedies  within  its 
jurisdiction  until  questions  of  law 
and  fact  on  which  the  title  to  such 
remedies  depends  have  heen  de- 
termined or  ascertained  in  one  of 
her  Majesty's  Courts  of  common 
law :  and  whereas  it  is  expedient 
that  the  said  power  should  no 
longer  exist,  and  that  in  all  snch 
cases  every  question  of  law  and 
of  fact,  cognizable  in  a  Court  of 
common  law,  arising  in  the  said 
Court  of  Chancery,  on  which  the 
fight  of  any  party  to  any  equi- 
taUe  relief  or  remedy  depends, 
and  whether  the  title  to  such  re- 
lief or  remedy  be  or  be  not  inci- 
dent to  or  dependent  upon  a  legal 
right,  aboold  be  determined  by  or 
befbra  the  said  Court  itself :  .  .  . 
Be  it  enacted  ....  as  follows : 

**!.  In  all  cases  in  which  any 
relief  or  remedy  within  the  juris* 

A 


diction  ofthe  said  Courts  of  Chan- 
cery respectively  is  or  shall  be 
sought  in  any  cause  or  matter  in- 
stituted or  pending  in  either  of 
the  said  Courts,  and  whether  the 
title  to  such  relief  or  remedy  be 
or  be  not  incident  to  or  dependent 
upon  a  legal  right,  every  question 
of  law  or  fact,  cognizable  in  a 
Court  of  common  law,  on  the  de- 
termination of  which  the  title  to 
such  relief  or  remedy  depends, 
shall  be  determined  by  or  before 
the  same  Court." 

Sect.  2  provides  that  where 
questions  of  fact  may  be  more 
conveniently  tried  at  assizes, 
issues  may  be  directed. 

Sect.  3  makes  applicable  to  this 
act  the  provisions  of  Sir  Hugh 
Caim$*  Act  (21  &  22  Vict.  c.  27). 

Sect.  4  contains  a  provision  for 
the  cases  where  the  object  of  the 
suit  is  to  recover  or  defend  pos- 
session of  land  under  a  legal  title. 


A2 
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Watkins. 


speaks  of ''  pending'*  proceedings  in  its  first  section,  and 
it  cannot  affect  a  claim  brought  in^  like  the  present,  long 
before  the  act  came  into  operation.  In  the  next  place  the 
act  is  not  universally  imperative  in  its  operation,  notwith- 
standing the  expression  ''shall'*  in  the  first  section.  The 
act  is  a  graft,  as  its  third  section  shows,  upon  Sir  Hugh 
Cairns  Act  (21  &  22  Viet.  c.  27),  and  is  intended  to 
extend  and  not  to  fetter  (as  would  be  the  result  of  the 
contention  on  the  other  side  if  successful)  the  action  of 
the  Court  of  Chancery.  The  reference  in  the  first  sec- 
tion defining  the  cases  wherein  the  intervention  of  this 
Court  is  made  imperative  is  to  cases  which  come  before 
the  Court  by  virtue  of  its  own  inherent  and  primary 
jurisdiction,  such  as  cases  of  specific  performance  or  the 
like.  In  such  cases  there  are  concurrent  remedies  at 
law ;  for  example,  in  the  case  cited  of  specific  perform- 
ance, damages.  And  the  object  of  the  act  was  not  to 
oust  the  jurisdiction  of  the  Courts  of  law  over  matters 
'  properly  cognizable  by  them — not  to  say  to  the  suitor 
that  he  should  not  apply  to  whichever  side  of  fFest- 
minster  Hall  he  thought  best  adapted  by  its  process  to 
give  him  redress — but  simply  to  remove  legal  diflSculties 
in  the  way  of  the  suitor,  if  he  applied  not  to  the  common 
law  Courts  for  redress  but  to  the  Courts  of  equity;  in 
other  words,  if  he  sought  *'  equitable  relief  or  remedy" 
(in  the  words  of  the  preamble  to  the  act)  in  preference 
to  legal  reliefer  remedy.  But  the  rights  of  a  creditor 
like  the  Respondent  in  the  present  case  (even  assuming 
that  apart  from  the  considerations  presently  to  be  men- 
tioned the  act  could  apply  to  him)  are  purely  legal.  In 
the  testator's  lifetime  his  only  remedy  would  have  been 
by  an  action  at  law;  and,  after  the  testator's  death,  his 
remedy  would  be  the  same,  viz.,  an  action  against  the 
executors.  And  if  the  latter,  by  obtaining  a  decree  for 
the  administration  of  their  testator's  estate  in  equity, 
might,  as  ancillary  thereto  and  on  the  principle  of  pre- 
venting 
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venting  the  estate  from  being  torn  to  pieces  by  conflicting 
claimsy  obtain  an  injunction  from  the  Court  of  equity 
to  restrain  the  action,  that  would  in  nowise  alter  the 
nature  of  the  creditor's  rights  or  remedies.     If  it  be 
said  that  a  creditor  who  comes  in  under  an  administration 
decree  in  equity  accepts  an  invitation  into  equity,  even 
that  does  not  deprive  him  of  his  right  to  recourse,  or  the 
Court  of  its  power  to  permit  him  to  have  recourse,  to  a 
common  law  Court  for  the  decision  of  a  purely  legal 
matter  in  a  proper  case.     We  desire  to  have  such  re- 
course in  the  present  case.     Mr.  Rolfs  Act  contemplates 
the  direction  of  issues ;  and  the  Vice-Chancellor  has,  in 
bis  discretion — a  discretion  with  which  the  Court  of 
appeal  will  not  lightly  interfere,— given  liberty  to  the 
Respondent  to  establi^  his  claim  by  an  action  at  law . 
in  other  words,  has  refused  to  determine  the  legal  ques- 
tion here,  even  if  this  were  a  case  in  which  (as  we  do 
not  admit)  he  had  power  to  do  so.     [  The  Lord  Justice 
Knight  Bruce:  Speaking  for  myself  alone,  if  the  act 
of  last  session  had  not  passed  I  should  have  thought 
the  order  of  the   Vice-Chancellor   undoubtedly  right.] 
But,  apart  from  these  reasons  for  supporting  the  order 
under  appeal,  it  is  clear  from  the  preamble  of  the  act 
that  it  was  only  intended  to  apply  to  parties  to  suits ;  and 
in  that  category  a  creditor  seeking  to  prove  his  debt 
under  an  administration  decree  cannot  in  any  sense  be 
placed.     [^The  Lord  Justice  Knight  Bruce  remarked 
that  the  word  '^  party*'  in  the  preamble  to  the  act  appeared 
to  be  used  in  the  trivial  sense  of  "  person.**] 

Mr.  Malins  in  reply. 


1862. 


V. 

Watkimb. 


The  Lord  Justice  Knight  Bruce. 

We  are,  in  my  judgment,  bound  to  read  this  act  of 

Parliament  as  rendeiing  it  compulsory  on  this  Court  to 

decide  the  whole  question. 

It 
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It  is  true  that  the  alleged  creditor  has  in  fact  no  option. 
It  was  competent  to  him  to  sue  at  law,  and  only  to  sue 
at  law,  during  the  life  of  the  alleged  debtor.  After  the 
death  of  the  alleged  debtor  the  alleged  creditor  might 
also  have  sued  at  law ;  but  had  he  done  so  the  executors 
might  have  stopped  him  and  required  him  -to  come  in 
under  an  order  or  decree. 

But  in  the  present  case  the  alleged  creditor,  without 
being  compelled  so  to  do,  did  come  in  under  the  order 
or  decree.  Probably  he  was  right  in  so  doing ;  but, 
however  that  may  be,  we  must,  I  think,  under  the  com- 
pulsion of  the  act  of  Parliament,  decide  the  whole 
matter. 

« 
Probably  the  case  will  not  be,  in  the  opinion  of  either 

side,  ripe  in  the  present  state  of  the  evidence  for  de- 
cision, and,  therefore,  subject  to  what  my  learned  Brother 
may  say,  I  incline  to  give  liberty  to  enter  into  further 
evidence. 


The  Lord  Justice  Turner. 

The  first  question  in  considering  this  act  of  Parlia- 
ment is,  what  was  the  evil  which  it  was  intended  to 
meet?  Clearly  this, — that  whereas  persons  who  ap- 
plied to  a  Court  of  equity  for  relief  could  not  in  certain 
cases  have  their  case  wholly  disposed  of  by  the  Court  of 
equity,  but  were  sent  to  a  Court  of  law  to  determine 
other  points  on  which  their  rights  depended,  the  act  was 
intended,  and  it  should  be  so  construed  as,  to  diminish 
this  evil  and  to  extend  the  remedy. 

The  preamble  of  the  act  runs  thus:— [His  Lordship 
read  it  down  to  the  end  of  the  first  recital  of  the  preamble, 
and  remarked  thereon  that  the  act  applied  itself  not 
merely  to  rights  but  to  remedies  given  by  Courts  of 

equity. 
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equity.  His  Lordship  then  read  the  second  recital  of 
the  preamble,  remarking  on  the  words  ''that  the  said 
power  should  no  longer  exist,**  that  the  ''said  power*' 
meant  the  power  of  refusing  or  postponing  the  applica- 
tion of  remedies  within  the  jurisdiction  of  the  Court,  and 
proceeded  thus :] — ^The  only  question  which  can  arise 
on  this  is  as  to  the  meaning  of  the  words  "any  equitable 
relief  or  remedy.**  The  previous  part  of  the  preamble 
had  spoken  of  remedies  within  the  jurisdiction  of  the 
Court.  The  word  "  equitable"  before  the  words  "relief 
or  remedy"  does  not  therefore  apply  except  to  cases 
where  the  equitable  remedy  depends  on  a  legal  right. 


186S. 

In  re 
Hoofbr's 
Estate. 

Batlu 

V. 

Watkihs. 


The  question  here  is,  whether  the  creditor  who  comes 
in  under  an  order  or  decree  of  this  Court  is  not  to  be 
considered  as  seeking  a  remedy  within  the  jurisdiction 
of  the  Court 

Consider  the  position   of  a   creditor   so  coming  in. 

There  may  be  on  further  consideration  a  direction  to 

take  a  further  account.     The  Plaintiff  may  not  prosecute 

the  suit,  and  the  creditor  who  has  come  in  may  apply 

for  leave  to  prosecute  it.     He  must  be  considered  as  a 

person   who  when  he  comes  in  is   seeking  a  remedy 

within  the  jurisdiction  of  the  Court.     And  that  this  was 

the  intention  of  the  act  is  made  more  plain  by  the  fourth 

Section,  which  applies  to  the  case  of  persons  coming  to 

a  Court  of  equity  on  a  purely  legal  title. 


If  a  creditor  filed  a  bill  for  administration  of  a  de- 
oeased^s  estate,  it  would  be  the  duty  of  the  Court  to 
decide  whether  the  purely  legal  debt  on  which  the  suit 
'^^as  founded  was  or  was  not  a  valid  debt;  and  it  is  diffi- 
cult to  say  that  it  was  intended  that  a  creditor  suing  on 

a  purely 
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a  purely  legal  debt  should  have  the  right  to  demand 
from  the  Court  a  determination  of  every  question  con- 
nected with  the  validity  of  that  debt^  while,  when  another 
creditor  comes  in  under  the  decree  on  another  purely 
legal  right,  the  Court  should  have  the  right  to  insist  on 
his  establishing  his  claim  at  law. 


I  think  we  are,  under  the  act  of  Parliament,  bound  to 
determine  the  validity  or  non-validity  of  the  Respondent's 
claim,  and  I  agree  with  my  learned  Brother  as  to  giving 
time  for  the  production  of  further  evidence. 


The  case  stood  over  accordingly,  and  was  afterwards 
heard  on  the  merits,  and  the  Respondent's  claim  dis- 
allowed (a).  See  further,  as  to  the  operation  of  Mr.  Rolfs 
Act  upon  the  question  of  directing  actions  or  issues  at  law 
out  of  equity,  Spencer  v.  Jack  (b)  and  Fernie  v.  Young{c). 


(a)  2D«G.,J.  45.  91. 
(6)  Supra,  346. 


(c)  L.  K.,  I  H.  L.  63. 
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BARNARD  v.  BAGSHAW. 

Id  the  Matter  of  the  LAKE  BATHURST  AUSTRA- 
LASIAN GOLD  MINING  COMPANY.  Nov.  25. 

Dee.  2, 9. 
nPHIS  was  an  appeal  from  an  order  of  Vice-Chancellor     Before  The 

fVoodf  by  which  the  Appellant  Captain  Denny     Chancellor 
was  charged  with  a  sum  of  1,138/.  6^.  2cf. ;  but  the  pre-        Lord 
sent  report  is  confined  to  the  two  sums  of  250/.  each,  rp 
parts  of  such  sum,  which  are  hereinafter  specially  re-  not  liable  to 

-         t  .  the  cestuiB 

lerrea  to.  ^^^  trustent  for 

money  belong- 

Captain  Denny  was  one  of  the  directors  or  committee  which  their 
of  management  of  the  company,  the  affairs  of  which  fo-trustee  geti 
A>rmed  the  subject  of  this  suit.     The  nature  of  the  suit  gion  without 
^  appear  from  the  report  of  some  of  the  proceedings  l^t^^lSJe 
therein  before  the  Vice-Chancellor  in  Messrs.  Hemming  8f  and  by  a  firaud 

UtfiUer's  Reports  (a).  sSl'J/e.*'"' 

If  joint  trus- 

The  Company  was  formed  on  the  cost  book  principle  cheque  for  the 
or  the  purpose  of  working  gold  mines  in  Australia.         *"*•*  momei 

bankers  in 

By  the  rules  and  regulations  of  the  company  it  was  J[,ch*tnoniei 

rovided  that  its  affairs  should  be  managed  by  a  com-  are  and  croai 

^^dittee  consisting  of  not  more  than  ten  or  less  than  five  ^m,  the  name 
^snembers.    Three  were  to  be  a  quorum.  of ceruin  other 

bankers,  and 
having  so 

By  the  sixth  rule  five  persons,  of  whom  a  Mr.  James  xl^^^^^^^ 

Boyle  of  their  num- 
ber for  the 
(a)   Vol.  1,  p.  69.  purpose  of 

paying  it  into 
tli«  bank  of  the  bankers  with  whose  name  the  cheque  is  crossed,  the  co-trustees  are 
viot  liable  for  the  misapplication  of  the  money  by  the  trustee  to  whom  the  cheque  is 

delivered,  if  he  strike  out  the  crossing  from  the  cheque,  and  then  receive  and  misapply 

the  money.    Semble. 


I 
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1862.  Boyle  and  Captain  Denny  were  two,  were  appointed  the 

-/^'^^  first  committee  of  management. 
Barkard  ^ 


V. 

Bagshaw. 


By  the  eighth  rule  two  London  banking  firms,  Messrs. 
Dimsdale  8f  Co.  and  Messrs.  Martin,  Stone  8f  Co.,  or 
such  other  bankers  as  might  for  the  time  being  be  ap- 
pointed by  the  committee  of  management,  were  to  be 
the  bankers  of  the  company ;  and  it  was  directed  that  an 
account  should  be  kept  with  the  bankers  then  appointed 
or  to  be  from  time  to  time  appointed  in  the  names  of 
the  committee  of  management  for  the  time  being,  or  of 
such  of  them  as  the  members  of  such  committee  should 
from  time  to  time  appoint  among  themselves ;  and  that 
all  cheques  on  the  bankers  should  be  signed  by  not  less 
than  three  members  of  the  committee  of  management, 
and  countersigned  by  the  purser  or  secretary ;  and  that 
no  such  cheques  should  be  signed  except  at  a  meeting 
of  the  committee  of  management  duly  summoned. 

On  and  after  the  8th  of  November,  1853,  the  directors 
or  committee  of  management  consisted  of  six  gentlemen, 
of  whom  Captain  Denny  and  Mr.  Boyle  were  two. 

On  the  20th  of  December,  1853,  certain  sums  of 
money  were  standing  to  the  credit  of  the  account  then 
kept  by  the  company  with  Messrs.  Dimsdale  ^  Co.; 
and  it  being  apprehended  that  part  of  these  (with  other) 
funds  was  in  danger  of  being  seized  under  an  attach- 
ment, the  directors,  by  resolution  of  the  20th  of  December, 
1853,  resolved  that  two  cheques  for  250/.  each  should 
be  drawn  upon  Messrs.  Dimsdale  if  Co  ,  the  proceeds 
to  be,  with  other  monies  forming  in  the  aggregate  a 
sum  of  1,000/.,  retained  as  a  defence  and  reserved  fund. 

It  was  stated  in  the  Chief  Clerk*s  certificate  that  it  was 
resolved  by  the  directors  that  this  sum  of  1,000/.  should 

be 
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be  paid  into  the  bank  of  Messrs.  Coutts  ^  Co,^  in  the       1862. 
names  of  Messrs.  Denny,  Boyle,  Rigbye  and  Barloto  as 
directors  of  the  company  ;  but  that  did  not  appear  in  the 
minute  book  as  part  of  the  resolution. 

Accordingly  on  the  20ih  of  December,  1853,  two 
cheques  were  drawn  and  signed  by  Mr.  Denny  and  two 
other  of  the  directors  for  250/.  each  on  the  bank  of 
Messrs.  Dimsdale  ^  Co.  The  cheques  were  each 
crossed  **  Messrs.  Coutts  ^  Co.,'*  and  having  been  so 
crossed  were  delivered  by  the  committee  of  management 
to  the  director  Mr.  Boyle  and— as  the  Lord  Chancellor 
thought  must  be  inferred — for  the  purpose  of  being  paid 
into  the  bank  of  Messrs.  Coutts  8f  Co. 

No  such  account,  however,  was  opened.  The  two 
cheques  were  presented  and  paid  on  the  SOth  of  De^ 
cember,  but  they  were  not  presented  through  the  bank 
of  Coutts  ^  Co.,  and  it  was  not  ascertained  by  or  to 
Tphom  they  were  presented  or  paid,  or  by  whom  the 

<:rossing  **  Messrs.  Coutts  8f  Co.''  had  been  struck  out 

or  altered. 

Under  these  circumstances  the  Vice-Chancellor  held 
^he  Appellant  liable  as  for  the  loss  of  the  money,  the 
proceeds  of  these  cheques. 

Mr.  Cole  and  Mr.  Clement  Swanston,  for  the  Appel- 
lant, in  support  of  the  appeal  referred  to  MaitlandTs 
4j€ue  (a),  as  distinguishing  the  position  of  the  Appellant 
Xrom  that  of  an  ordinary  trustee. 

Mr.  Bolt  and  Mr.  W.  P.  Murray,  for  the  Plaintiffs, 
in  support  of  the  Vice-Chancellor's  order, argued  that  the 

Appellant's 

(a)  4  Dc  O.,  M.  4  O.  769. 
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1862.       Appellant's  position  was  that  of  an  ordinary  trustee.     He 
\^-v-%.^       jji^jj  jjj^j  ^  hand  in  taking  the  trust  money  out  of  the  joint 

V.  control  of  all  the  trustees  and  subjecting  it  to  the  power  of 

Baoshaw.     Qj^g  Qj^iy  Qf  jjjgj^.  body^  and  he  was  consequently  liable 

for  the  misapplication  of  it  by  that  one;  Clough  v. 
Bond  (a);  Trutch  v.  Lamprett(b);  Griffiths  v.  Por- 
ter (c).  The  mere  crossing  of  the  cheques  added  no 
security  for  the  prevention  of  the  breach  of  trust,  and  in 
nowise  lessened  his  liability  in  respect  of  it  when  com- 
mitted ;  Byles  on  Bills  (rf) ;  Bellamy  v.  Marjoribanks{e), 

Sir  Hugh  Cairns  and  Mr.  Roxburgh  appeared  for  the 
official  manager  of  the  company,  which  was  being 
wound  up  (f). 

Mr.  Daniel  and  Mr.  G.  W.  Lawrance^  for  another 
Respondent,  referred  to  Ex  parte  Belchier  (g) ;  Bacon 
V.  Bacon  (A) ;  Ux  parte  Griffin  (t). 

Judgment  reserved. 


Dec.  9.  The  Lord  Chancellor,  after  stating  the  facts, 

said : — 

The  Plaintiffs  assume  that  the  proceeds  of  these  two 
cheques,  viz.  500/.,  have  been  lost  to  the  company;  and 
they  contend  that  the  loss  has  resulted  from  the  two 
cheques  having  been  improperly  entrusted  to  Mr.  Bogle 
to  pay  into  the  bank  of  Messrs.  Coutts  Sf  Co.  They 
assume  that  Bogle  struck  out  the  crossing  and  substituted 

the 

(a)  3  MifL  if  Cr,  490.  (J )  See  I  H.  &  M.  72. 

(6)  20  Beav.  1 16.  (g)  AmbL  218. 

(r)  25  Beav.  236.  (A)  5  Vet.  331. 

{d)  Paget  20,  21,  ^h  edit.  (i)  2  GL  ^  J.  114. 
(e)  7  Exck.  389. 
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the  name  of  his  own  bankers  for  that  of  Coutts  ^  Co., 
and  thus  obtained  payment  of  the  cheques. 

But  it  is  not  proved  that  any  such  thing  was  done,  or 
that  any  loss  has  resulted  to  the  trust  estate  from  these 
cheques  having  been  paid  otherwise  than  to  Coutts  Sf  Co, 

Even  if  that  which  is  assumed  had  been  proved,  viz., 
that  Boyle  struck  out  the  crossing  and  then  received 
and  misapplied  the  money,  I  should  have  refused  to 
make  the  other  trustees  liable  for  money  which  their  co- 
trustee got  into  his  possession  without  their  consent  or 
]cnowledge  and  by  an  act  of  dishonesty  in  fraudulently 
substituting  a  new  crossing  on  the  cheques  for  that 
affixed  by  the  trustees. 

This  circumstance,  viz.,  that  the  money,  if  obtained 
^y  Boyle,  was  received  by  him  not  only  without  the 
consent  or  knowledge,  but  by  a  fraud  on  the  co-trustees, 
entirely  distinguishes  this  case  from  those  which  were 
ited  and  relied  on  by  the  Plaintiffs*  counsel. 


S59 


1862. 

Barhard 

o. 
Baoshaw. 


The  conclusion  therefore  is,  that  in  my  judgment, 
^%japon  the  materials  before  me,  the   Defendant  George 
>enny  is  entitled  to  be  discharged  in  respect  of  the  two 
fciims  of  250/.  and  250/.  drawn  out  from  and  paid  by 
lie  bankers  of  the  company  on  the  20th  of  December , 
L  853,  and  I  declare  and  direct  the  same  accordingly. 
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Dec.  13. 


ROLT  V.  WHITE. 


Before  The  HpHIS  was  an  appeal  by  the  PlaintiflF  from  a  decision 
Chancellor  ^^  ^^^  Master  of  the  Rolls  dismissing  the  bill  with 

Lord  West-  costS. 

BURT. 

A  person  ex-  ^ 

amined  ad-  The  case  in  the  Court  below  is  reported  in  Mr.  BeavatCs 

sumrnonTin  BeporU{a)f  where  the  facts  are  fully  stated ;  but  the  pre- 

bankruptcy  by  gent  report  is  confined  to  the  question  of  the  weight,  in 

assignees  is  the  view  of  the  Court  of  appeal,  to  be  attributed  to  an 

under  no  obli-  aHeaed  concealment  of  facts  by  the  Defendant;  and  for 

gation  except  °  "^ 

that  of  fully  the  purposes  of  this  report  the  following  statement  is 

cieJtljTnswer-  Sufficient- 
ing  questions 

put  to  him.  On  the  15th  of  September,   1855,  an   agreement  in 

fore,  a  person  writing  was  entered  into  between  Charles  John  Mare  of 

amfnadon'^dld  ^^^  ^"®   P^^^   ^^^  ^^®  Respondent  John  White  of  the 

not  mention  a  Other  part,  whereby  the  former  agreed  to  sell  and  the 

w^icli'hrha^  latter  to  purchase  the  racing  establishment  of  the  former 

against  a  sum  at  Newmarket  at   the   price  of  5,000/.,   payable   with 

claimed  to  be  .  ,       i  .  .       .   ,         ^  «,  , 

due  from  him  interest  and  subject  to  certam  rights  oi  set-oti  by  certain 

to  the  estate,  annual  instalments, 
and  subse- 
quently the 

unrealized  On  the  occasion  of  this  agreement  being  entered  into, 

sold:— Hc/(/,  A  collateral  verbal  understanding  was  come  to  between 

that  he  was  (j^  j  Mare  and  the  Respondent  that  the  Respondent 

not  precluded  i  r  i 

bytheomission  should  be  at  liberty  to  deduct  from  the  purchase- money, 

o'nThe^ri'ht  of  ^^'^^''^i^e   payable   under   the    written   agreement,    the 

set-off  as  amount  of  certain  other  payments  which  the  Respondent 

against  the  .   , 

purchaser.  WXgYit 

Suggestio  (a)   Vol.  31,  ;>.  520. 

fabi  or  tup' 

ftreuio  veri  to  operate  as  a  ground  for  the  postponement  of  an  equity  must  occur  in  the 
transaction  which  dat  locum  contraciui. 
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might  make^  and  which  in  the  event  he  did  make,  on        1862. 
account  of  C.  J.  Mare,  ^"^^^^ 

ROLT 
V. 

On  the  25th  of  September,  1855,  C.  J.  Mare  was  White, 
adjudged  a  bankrupt.  The  Respondent  was  summoned 
and  examined  under  the  bankruptcy,  but  did  not  in  the 
course  of  such  examination  disclose  the  existence  of  the 
collateral  verbal  understanding  above  referred  to,  nor 
did  he  disclose  it,  or  in  any  manner  suggest  or  intimate 
that  he  had  any  claims  or  rights  whatever  which  would 
reduce  the  amount  payable  under  the  written  agreement 
upon  the  face  thereof,  until  the  month  of  June,  1860, 
when,  being  pressed  for  payment  of  the  last  instalment 
of  the  purchase-money,  he  claimed  the  right  under  the 
collateral  verbal  understanding  to  deduct  a  sum  of 
1,479/.  \5s.  paid  by  him  on  account  of  C,  J.  Mare 
irithin  the  purview  of  that  understanding. 

On  the  24th  of  December,  1857,  the  bankruptcy  was 
annulled  by  an  arrangement,  a  part  of  which  was  founded 
^>n  an  agreement  between  the  Appellant  (who  had  proved 
^mnder  the  bankruptcy  a  debt  of  133,000/.)  and  the  bank- 
^rupt  to  the  efiect  that  the  surplus  monies  which  would 
^-emain  in  the  hands  of  the  assignees  after  payment  of  a 
certain  composition  to  all  other  the  bankrupt*s  creditors 
except  the  Appellant  and  all  the  unrealized  assets  of  the 
bankrupt's  estate  should  be  paid  and  assigned  to  the 
^^^ppellant  in  lieu  or  satisfaction  of  a  like  composition 
%  o  him. 

This  part  of  the  agreement,  upon  which  the  bank- 
'^iiptcy  was  so  annulled  as  aforesaid,  was  duly  carried 
i^  nto  effect  by  an  indenture  of  even  date  with,  but  executed 

l>y  all  proper  parties  prior  to,  the  order  for  the  annul* 

Ynent  of  the  bankruptcy. 

The 


ROLT 
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1862«  The  Appellant  alleged  that  in  entering  into  the  arrange^ 

ment  with  the  bankrupt,  which  preceded  and  led  to  the 
annulment  of   the    bankruptcy,   his    calculations   were 

White.  founded  on  the  existence  as  a  debt  of  the  whole  of  the 
balance  due  on  the  written  agreement  between  the  bank- 
rupt and  the  Respondent,  and  upon  the  faith  of  the  whole 
of  such  balance  being  to  be  paid  in  full ;  and  he  charge^ 
the  Respondent  with  full  knowledge  of  the  agreement 
between  the  Appellant  and  the  bankrupt. 

The  Respondent's  case,  however,  was,  that  no  notice 
of  the  execution  of  the  deed  of  £4th  December^  1857, 
was  given  to  him  until  the  14th  oi  January ^  1858;  that  he 
was  ignorant  of  the  arrangements  which  preceded  or  led 
to  the  annulment  of  the  bankruptcy,  as  also  of  his  debt 
having  entered  into  the  calculations  made  by  the  Appel- 
lant in  connection  therewith ;  and  that  he  had  paid  and 
was  entitled  to  set  off  against  the  purchase-money,  other- 
wise payable  under  the  written  agreement  between  him- 
self and  the  bankrupt,  the  sum  of  1,475/.  10*.  above 
mentioned. 

The  Appellant  having  brought  an  action  at  law  in  the 
name  of  C  J.  Mare  against  the  Respondent  for  the 
recovery  of  the  whole  balance  due  upon  the  written 
agreement,  and  the  Respondent  having  in  such  action 
pleaded  a  set-ofF  for  the  above-mentioned  sum  of 
1,497/.  15*.,  the  Appellant  filed  the  present  bill  against 
the  Respondent. 

Thereby  he  alleged  (amongst  other  things)  the  (acts 
above  stated,  and  that  he  had  no  remedy  or  no  adequate 
remedy  at  law  in  the  event  of  the  set-off  being  there 
proved,  and  prayed  a  declaration  that  the  Plaintiff  was 
entitled  to  the  benefit  of  the  agreement  of  the  15th  of 

September, 
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September  J  1865,  as  against  the  claim  of  the  Respondent        1862. 
set  up  by  him,  and  for  an  account  and  payment  "^"^^^ 

ROLT 
V. 

The  Master  of  the  Rolls  having  dismissed  the  bill       White. 
with  costs,  the  present  appeal  was  brought. 

Mr.  Baggallay^  Mr.  Waller  and  Mr.  Vernon  Har- 

courts  for  the  Appellant,  argued  that  the  Respondent,  by 

bis  concealment  of  the  collateral  verbal  understanding 

upon  his  examination  in  the  bankruptcy  and  afterwards, 

had  led  the  Appellant  to  make  his  purchase  upon  the 

iboting  of  there  being  no  such  understanding,  and  had 

^bus  precluded  himself  from  setting  it  up,  even  if  it  existed 

Jn  fact,  as  against  the  Appellant.    They  relied  on  Mangles 

'^^  Dixon  {a),  which,  although  reversed  in  the  House  of 

X«ords  (ft),  was  reversed  on  the  facts  only. 

Mr.  Selwyn  and  Mr.  Caldecott,  for  the  Respondent, 
'^vere  not  called  upon. 


ITie  Lord  Chancellor. 

Assuming,  for  the  purpose' of  the  argument,  that  such 
a  collateral  contract  as  is  here  alleged  to  have  existed 
did  in  fact  exist,  and  that  it  gave  to  the  Respondent  a 
right  to  a  set-off  in  addition  to  that  contained  in  the 
written  contract,  the  question  is  whether  a  Court  of 
equity  can  set  it  aside,  that  is  to  say,  can  deprive  the 
Respondent  of  the  right  to  set  it  up  upon  the  ground  of 
its  fraudulent  suppression  by  the  Respondent. 

Fraudulent  concealment  may  be  put  in  a  variety  of 
ways.  For  the  present  purpose  it  is  sufficient  to  recognize 
the  principle  of  morality,  that  where  an  individual  is 

under 

(fl)  1  Mae.  4-  G.  437.  (6)  3  H.  L.  Cos.  702. 

VoL  III— 3.  B  B  D.J.8. 
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1862.  under  an  obligation  to  state  his  interest,  and  conceals  it 
to  another's  prejudice,  he  ought  not  afterwards  to  set  up 
his  interest  against  that  other  person.  That,  however, 
involves  a  further  inquiry,  namely,  when  is  an  individual 
placed  under  that  obligation  of  disclosure  ? 

In  the  present  case  it  is  admitted,  and  indeed  could 
not  be  disputed,  that  the  mere  communication  made  by 
Rolt  to  fVhite  of  the  fact  of  the  benefit  of  the  written 
agreement  having  been  assigned  to  him  did  not  impose 
upon  White  any  obligation  to  inform  Rolt  that  the 
written  agreement  did  not  contain  the  whole  contract, 
but  that  another  agreement  modified  it. 

But  I  am  at  a  loss  to  find  any  other  occasion  upon 
which  White  was  under  any  obligation  to  make  that 
disclosure. 

It  has  been  urged  that  he  was  under  such  obligation 
when  he  was  examined  as  a  witness  under  the  bank- 
ruptcy anterior  to  the  time  when  the  assignment  to  Mare 
was  executed.  I  cannot  accede  to  the  argument.  Upon 
the  occasion  referred  to  he  was  examined  adversely,  not 
with  any  view  to  the  ascertainment  of  the  measure  of 
his  liability  under  the  agreement,  but  with  a  view  to.  the 
ascertainment  of  the  vaUdity  or  invalidity  of  the  whole 
agreement  under  the  bankrupt  law.  He  was  examined 
by  virtue  of  that  extraordinary  and  inquisitorial  power 
given  to  creditors  and  assignees  in  bankruptcy  of  bring- 
ing before  the  Bankruptcy  Court  an  individual  against 
whom  they  have  a  claim  and  examining  him  as  to  the 
grounds  upon  which  he  supports  his  interest.  It  would 
be  contrary  to  all  principle  and  fraught  with  danger  to 
the  interest  of  mankind  to  hold  that  a  witness  so  brought 
up  by  an  adverse  party  for  the  purpose  of  being  so 
examined  is  under  any  other  obligation  than  that  of 

making 
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making  a  full  and  sufficient  answer  to  the  questions  put        186S. 
to  him. 

But  even  had  a  direct  question  been  put  to  White 
whether  he  was  or  was  not  bound  to  fulfil  the  written 
agreement  in  the  manner  apparent  upon  its  face,  and 
even  had  he  distinctly  acknowledged  that  he  was  liable 
to  perform  that  agreement  as  it  stood — a  simple  falsehood 
it  may  be, — still  it  would  have  been  difficult  to  see  how 
tbat  falsehood,  if  such  it  were,  could  be  made  available 
for  the  benefit  of  Rolt  in  the  character  subsequently 
assumed  by  RolL 

For  the  suggestio  falsi  or  the  suppressio  veri  in  such 
^  case  must  occur  in  the  transaction  which,  according 
^  the  language  of  the  civil  law,  dat  locum  contractui. 
Wangles  v.  Dixon  is  not  at   variance  with  this.      If 
'^here  be  a  contract  of  loan — if  a  sum  of  money  be  bor- 
rowed by  one  person  from  another  upon  a  particular 
dorm  of  security,  which  involves  the  legal  liability  of  a 
third  person,  and  the  third  person,  knowing  that  his 
liability  is  made  the  subject  of  a  transaction,  allows  him- 
self to  be  dealt  with  in  such  a  manner  as  to  induce  the 
lender  to  believe  that  that  security  exists  unimpaired, 
and  thereby  induces  the  lender  to  continue  the  loan  and 
to  forbear  to  press  for  payment,  a  transaction  arises  of  a 
kind  that  comes  immediately  within  the  principle  I  have 
mentioned. 

In  this  particular  case  there  was  no  communication 
whatever  between  Rolt  in  the  character  of  a  person  bar- 
gaming  with  Mare  for  the  purchase  of  his  interest  under 
the  agreement  and  White  in  the  character  of  being  the 
individual  bound  to  pay  the  money  to  Mare.  There  has 
been  no  communication  between  the  parties  with  refer- 
ence  to  this  particular  contract,  except  the  simple  facts 

B  B  2  that 
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1862*       tliat  White  has  been  applied  to  for  the  payment  of  the 

^^^^^      money  under  the  contract,  and  that  he  has  paid  certain 

V.  sums  agreeing  with  the  contract,  leaving  other  sums  un- 

^"'^^'       paid  at  the  time  when  the  final  demand  was  made  upon 

him  for  the  residue  of  the  sum,  when  he  set  up  the  right 

which,  for  the  purpose  of  this  argument,  he  is  assumed  to 

liave  had  under  the  additional  contract. 

In  fact,  the  transaction  was  one  of  purchase  and  not 
of  loan;  and  the  fact  that  White  did  not  mention  his 
right  when  he  paid  his  instalments  did  not  in  any  manner 
alter  or  aflect  Rolfs  condition  or  circumstances,  nor  can 
I  find  the  parties  ever  in  that  relative  situation  to  each 
other  in  which  the  well-known  principle  of  equity  would 
apply  which  would  deprive  WTiite  of  the  right  to  set  up 
this  agreement. 

His  Lordship  then  went  into  the  other  parts  of  the 
case,  and,  after  remarking  that  in  what  he  had  said  he  did 
not  in  the  slightest  degree  intend  to  prejudice  the  question 
whether  or  not  the  collateral  verbal  agreement  could  be 
used  in  modification  of  the  written  agreement,  aflSrmed 
the  decree  of  the  Master  of  the  Rolls,  and  dismissed  the 
appeal  with  costs. 
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In  the  Matter  of  THE  GREAT  NORTHERN  AND  ^av.  7,  8,  13, 
MIDLAND  COAL  COMPANY  (LIMITED).  ^2.  ' 

CURRIE'S  CASE.  Jpi^24. 

May  1,  8,  22. 

HIS  was  an  appeal  by  Captain  Mark  John  Currie    Before  The 
and  Messrs.  Henry  Jeffreys  Longcluse,  Walter        tices. 
Fitzpatrickf    George    Cyprian   Hacker    and    William  Directors  of  a 
Ricketts  Parker  from  an  order  of  Mr.  Commissioner  company  re- 

giBiered  m 

Goulburn  settling  the  Appellants  on  the  list  of  con-  i860  took  a 
tributories   in  the  winding-up  of  the  above-mentioned  p^d*u^p  shares 
company,  and  making  under  a  general  call  order  a  call  ""om  an  allot- 

tec  who  had 

upon  them  in  respect  of  shares  held  by  them  respectively  had  them 
vnder  each  of  the  following  categories,  viz.: —  allotted  to  him 

'^  °  '  by  the  com- 

(a)  One  hundred  shares  transferred  to  each  of  them  by  payment  of 

^>ne  George  Butcher  out  of  a  larger  number  of  shares  P""^^*^- 

^  ^  money  m 

originally  respect  of 

property 
^nirchaaed  by  the  company.  The  same  directors  were  holders  of  other  paid-up 
shares  taken  by  them  for  attendance  fees.  The  validity  of  the  purchase  in  the 
«Dne  case  and  the  allowance  of  attendance  fees  in  the  other  were  impugned: — 
JHddy  that  the  transactions  could  not  be  affirmed  in  part  and  repudiated  in  part, 
^^Dd  that  consequently  the  directors,  if  treated  as  shareholders  at  all,  must  be 
treated  as  paid-up  shareholders,  and  not  placed  on  the  list  of  contributories  in  either 


Prior  to  the  formation  of  the  company  the  directors  in  question  had  agreed  each 
take  100  shsres  in  the  company  ana  to  execute  the  articles  and  memorandum  of 
tation  when  ready  and   to  act  as  directors  of  the  company,  and  the  articles 
that  the  subscribers  of  the  memorandum  should  be  deemed  to  be  directors 
lentil  others  were  appointed,  and  that  each  director  should  hold  at  least  100  shares: — 
MIetd, 

(].)  That  their  obligation  to  take  the  qualification  shares  could  not  be  satisfied  by 
tlieir  taking  the  unpaia-for  shares. 

(2  )  That  the  case  was  distinguishable  from  Ijjrd  Abercorn*i  Catty  In  re   The 
^mlional  Insurance  and  Inveitment  Association,  4  Dr  G.,  F.  4*  J-  78. 

(3.)  That  the  directors  were  liable  to  be  put  on  the  list  as  contributories  for  their 
respective  qualification  shares. 

(4.)  Tliat  they  were  also  held  liable  to  be  put  on  the  list  as  contributorie<i  in 
respect  of  the  shares  fur  which  they  had  respectively  subscribed  the  memorandum  of 
anociation,  but  that  these  were  to  be  taken  as  part  of  the  qualification  shares. 
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18GS.        originally  allotted  to  him  under  the  authority  given  by 
^'^  the  articles  of  association  of  the  company  as  paid-up 

Orbat        shares^  in  part  of  the  consideration  of  a  purchase  made 
*ii°K""»o  by  the  directors  from  him. 

^  /  (b)  Shares  taken  by  each  of  them  in  respect  of 
Caib.  attendance  fees  which  they,  with  others,  as  de  facto 
directors  of  the  company,  but  without  any  authority 
under  the  articles  of  association  or  resolution  of  general 
meeting  of  the  shareholders,  voted  to  themselves  by  a 
resolution  dated  the  15th  of  January^  1861,  and  paid 
practically,  in  default  of  money,  by  appropriating  paid-up 
shares  in  the  company  to  the  required  amount,  the  form 
of  the  transaction  being  that  cheques  were  drawn  upon 
the  company's  bankers  for  the  amounts  of  the  fees, 
which  the  recipients  paid  again  to  the  company's  bankers 
to  its  credit,  taking  in  exchange  for  so  doing  an  allot- 
ment made  by  themselves  and  their  colleagues  of  a  pro- 
portionate number  of  paid-up  shares  in  the  company. 

(c)  Shares  for  which  the  Appellants  who  were  five 
out  of  the  seven  subscribers  of  the  memorandum  and 
articles  of  association  of  the  company  had  signed  the 
memorandum. 

The  company  was  registered  on  the  3Ist  of  Augu9t, 
1860. 

The  winding-up  petition  was  presented  in  December, 
1861 

The  validity  of  the  purchase  from  Butcher  was  in  dis- 
pute, as  was  also  the  legality  of  the  payment  of  directors' 
attendance  fees,  without  the  sanction  of  a  general  meet- 
ing of  the  company,  which  had  never  been  obtained. 

The  Srd  clause  of  the  articles  of  association  authorised 

the 
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the  company  to  purchase  a  business  from  Butcher^  and        1862. 
to  pay  him   in  part  of  his  purchase-money  a  certain      ^" 
number  of  fully  paid-up  shares  in  the  company.  Great 

North BKN 
AMD  Midland 

The  2l8t  clause  exempted  from  forfeiture  for  non-      Coal  Co. 
payment   of  calls   (amongst    other   shares)   the   shares        Case. 
to  be   given   to  Butcher;    and   it   was   declared,   that 
the  shares  so  exempted  were  to  be  fully  paid-up  shares 
and  not  to  be  subject  to  any  call  or  liability  in  respect 
thereof. 


With  respect  to  the  shares  in  category  (c),  each  of  the 
Appellants  had  signed  the  memorandum  of  association 
for  twenty-one  shares^  but  Captain  Currie  had  parted 
with  some  of  those  for  which  he  had  so  signed. 

Mr.  Daniel  and  Mr.  Hardy  for  the  Appellants. 

As  to  the  shares  in  category  (a),  they  are  paid-up 
shares;   and  even  if  the  Appellants  are  properly  con- 
sidered to  be  contributories  in  respect  thereof,  still  the 
8rd  and  21st  clauses  of  the  articles  of  association  prevent 
any  call   being  made  in  respect  of  them.     As  to  the 
shares  in  category  (b),  they  stand  on  the  same  footing, 
being  paid-up  shares.     As  to  those  in  category  (c),  the 
Appellants  are  entitled  to  set-off  against  them  the  shares 
on  categories  (a)  and  (b)  respectively  which  have  been 
transferred  and  allotted  to  and  accepted  by  them. 

Mr.   Bacon    and    Mr.    Roxburgh^   for    the   official 
liquidator,  in  support  of  the  Commissioner's  order. 

They  contended   that  the   purchase   from   Butcher^ 
^%inder  all  the  circumstances  of  the  case,  was  invalid,  and 
'^at  the  payment  of  attendance  fees  was  illegal.     And 
^^th  reference  to  the  shares  in  category  (c),  they  con- 
tended that  the  circumstances  of  the  case  precluded  any 

such 
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1862.        such  right  of  set-off  as  had  been  contended  for  on  the 

^"  other  side. 

In  re 

Orbat 

Northern  Mr.  Daniel  in  reply. 

AND  Midland 

Coal  Co.  The  only  equity  (if  any)  which  the  company  can  have 

Cdreie's  jjj  respect  of  the  purchase  from  Butcher  must  be  sought 
by  a  bill  framed  with  the  view  of  having  the  purchase 
set  aside,  and  the  shares  paid  as  part  of  the  consideration 
thereof  delivered  up.  The  attendance  fees  were  voted 
by  resolution  of  the  Appellants  as  directors. 

Judgment  reserved. 


Nov,  13.  The  Lord  Justice  Turner. 

This  case  has  been  so  recently  argued  that  it  is  un- 
necessary to  recapitulate  the  facts. 

There  are  three  points  to  be  considered :  1st.  As  to 
the  100  shares.  Sndly.  As  to  the  shares  taken  for 
attendance  fees ;  and  3rdly.  As  to  the  shares  for  which 
the  memorandum  of  association  was  signed. 

As  to  the  100  shares,  subject  to  any  further  argument 
which  the  official  liquidator  may  desire  to  bring 
forward  on  the  point  to  which  I  shall  advert,  I  am  of 
opinion  that  the  Appellants  are  not  liable  to  contribute 
in  respect  of  those  shares.  Contribution  is  to  be  made 
according  to  the  liabilities  of  the  parties  at  law  or  in 
equity.  These  shares  were  allotted  to  Butcher  under 
the  authority  given  by  the  articles  as  paid-up  shares  in 
part  of  the  consideration  of  the  purchase  made  by  the 
directors  from  him.  That  purchase  was  either  valid  or 
invalid.  If  valid  it  is  clear  that  neither  he  nor  his 
alienees  can  be  called  upon  to  contribute  in  respect  of 

these 
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these  shares.     If  invalid,  I  cannot  see  my  way  to  hold        1862. 
that  either  a  Court  of  law  or  a  Court  of  equity  could  do      ^"^^ 
more  than  treat  the  purchase  as  void,  and  undo  the        Great 
transaction  altogether.     It  could  not,  as  I  apprehend,  and^Midlakd 
be  competent  either  to  a  Court  of  law  or  to  a  Court  of     Coal  Co. 
equity  to  alter  the  terms  of  the  purchase,  and  treat  as      ^u*»«  • 
shares  not  paid  up  shares  which  were  given  as  paid-up 
shares  in  part  consideration  of  the  purchase.     Fraud, 
assuming  there  was  fraud,  would  of  course  warrant  the 
Court  in  treating  the  purchase  as  void,  or  in  undoing  it ; 
but  it  could  not,  as  I  conceive,  authorize  any  Court  to 
substitute  other  terms. 

As  to  the  shares  taken  for  attendance  fees,  I  am  also 
of  opinion  that  the  Appellants  are  not  liable  to  contribute 
in  respect  of  those  shares.  They  were  taken,  and,  as  it 
seems  to  me,  improperly  taken,  as  paid-up  shares,  but 
the  same  principles  which  apply  to  the  100  shares  apply, 
as  1  think,  to  these  shares  also.  The  transaction  might 
be  undone  but  could  not  be  modelled.  It  was  argued 
for  the  Appellants,  that  these  shares  ought  to  be  taken  in 
part  of  the  shares  for  which  the  memorandum  of  asso- 
ciation was  subscribed.  But  it  is  evident  that  to  permit 
this  would  be  to  sanction  a  mere  evasion. 

As  to  the  twenty-one  shares  for  which  the  memorandum 
^>f  association  was  subscribed,  the  Appellants  are  of  course 
liable  to  contribute,  subject  as  to  Captain  Currie  to  his 
discharge  in  consequence  of  his  having  parted  with  some 
^f  his  shares,  which  discharge  is  absolute  as  to  some  of 
^he  shares  parted  with  beyond  the  year,  contingent  as  to 
%hose  parted  with  within  the  year. 

The  case  is  thus  disposed  of  so  far  as  it  was  argued 
Viefore  us,  but,  on  looking  through  these  papers,  I  have 
found  that  at  a  meeting  held  on  the  lOth  August^  1860, 

at 


1 
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186S*       at  which  these  parties  were  present,  the  following  reso- 
.  lution  was  passed.   It  is  thus,  so  for  as  it  is  material,  stated 

Great  on  the  minutes :  "  Present — Mr.  Longcltise^  Mr.  Parker y 
a^^'midlamd  Captain  Currie,  Mr.  Fitzpatrick,  Mr.  Hacker,  Mr.  Pat- 
Coal  Co.  tison,  Mr.  Rochussen  and  Mr.  5w^cAer— Resolved,  that 
^r%«**'  a  company  be  incorporated  to  carry  out  the  undertaking 
as  detailed  in  the  prospectus.  Each  of  the  gentlemen 
present  agreed  to  hold  100  shares  in  the  company,  and 
also  to  execute  the  articles  and  memorandum  of  associa- 
tion when  ready,  and  to  act  as  directors  to  the  company. 
(Signed)  M.  J.  Currie.'*  Nothing  was,  I  think,  said  in 
the  course  of  the  argument  as  to  the  effect  of  this  reso- 
lution, and  it  may  admit  of  argument  whether  this  reso- 
lution ought  not  to  affect  our  decision  as  to  the  100 
shares,  either  upon  the  ground  that  those  shares,  though 
nominally  taken  as  paid-up  shares,  ought  to  be  held  to 
have  been  taken  by  way  of  qualification,  and  therefore 
ought  to  be  held  to  be  unpaid  shares,  or  upon  the  ground 
that  the  above  resolution  distinguishes  this  case  from 
that  of  Lord  Abercorn  (a),  and  that  the  Appellants,  not- 
withstanding that  case,  are  liable  in  respect  of  these 
shares.  Upon  these  points  we  think  that,  if  it  be  de- 
sired on  the  part  of  the  official  liquidator,  further  argu- 
ment ought  to  be  admitted. 

The  Lord  Justice  Knight  Bruce  concurred,  and 
the  case  accordingly  stood  over  for  further  argument  upon 
the  point  suggested  by  the  Lord  Justice  Turner  in  his 
judgment. 


A^ov.  22.  On  this  day  it  was  further  argued  accordingly  by  the 

same  counsel  as  before  for  the  same  parties,  and  an 

order 

(a)  In  Re  The  National  In-      tion,  4  De  G.,  F.  4-  J.  78. 
9uranct  and  Investment  Auocia- 
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order  was  made  whereby  in  efiect  their  Lordships  re-       1863. 
tained  the  Appellants  on  the  list  of  contributories  as      '^^^^ 
to  the  twenty-one    shares,   and   struck   them   off  the       Great 
list  as   to   the   paid-up   shares   accepted   by  them  for    Jj^^jj^^'j,,^ 
fees.     And  they  referred  it  back  to  the  Commissioner,     Coal  Co. 
without  prejudice  to  any  question,  to  inquire  and  deter-      Currie'i 
mine  whether  or  not  the  said  Appellants  as  being  sub- 
scribers for  twenty-one  shares  each  to  the  memorandum, 
and  also  being  subscribers  of  the  articles  of  association 
of  the  said  company,  or  any  or  each  of  them,  should  be 
placed  on  the  list  of  contributories  of  the  said  company, 
and  be  ordered  to  pay  on  100  shares  each  (inclusive  of 
the  said  twenty-one  shares  subscribed  for  by  them  respec- 
tively) for  their  qualification  as  directors  of  the  said  com- 
pany.   The  order  also  reserved  the  consideration  of  the 
costs  of  the  original  application,  and  gave  the  parties 
liberty  to  apply. 

On  the  reference  directed  by  this  order,  the  Com- 
missioner decided  that  the  Appellants  were  liable  to  be 
placed  on  the  list  and  ordered  to  pay  on  100  shares 
each  as  above  mentioned. 


From  this  decision  the  Appellants  presented  a  further        ^^^^' 


AprU  24. 
1. 


,  Apru 

•Ppeal.  j&oy 

The  grounds,  in  addition  to  those  mentioned  above, 
upon  which  the  Commissioner  arrived  at  his  decision, 
as  also  the  arguments  of  counsel  upon  the  present  appeal, 
sufficiently  appear  from  the  judgment  of  the  Lord  Justice 
Turner. 

The  same  counsel  appeared  for  the  same  parties  as 
liefore,  and  at  the  close  of  their  argument  their  Lord- 
ships reserved  their  judgments. 

The 
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The  Lord  Justice  Turner. 

This  is  an  appeal  from  an  order  of  Mr.  Commissioner 
MrDLA*  D  ^^^^^^^^f  by  which  order  the  Appellants  respectively 
have  been  put  on  the  list  of  contributories  of  the  com- 
pany for  seventy-nine  shares  in  addition  to  twenty-one 
shares  for  which  they  were  previously  on  the  list 

The  Appellants  were  originally  on  the  list  for  twenty- 
one  shares  for  which  they  had  subscribed  the  memoran- 
dum of  association  of  the  company.  They  were  also 
originally  on  the  list  for  certain  paid-up  shares  which  they 
had  accepted  for  fees  payable  to  them  as  directors  of  the 
company.  They  were  also  originally  on  the  list  for  100 
paid-up  shares  which  had  been  transferred  to  them  by  a 
gentleman  of  the  name  of  Butcher,  the  originator  of  the 
company,  and  which  had  been  given  to  Butcher  in  part 
payment  of  the  purchase-money  for  property  which  the 
company  had  purchased  from  him ;  and  they  were  fur- 
ther on  the  list  for  100  other  shares  for  their  qualifica- 
tion as  directors  of  the  company. 

The  learned  Commissioner  aflerwards  struck  the  Ap- 
pellants off  the  list  as  to  the  100  qualification  shares  on 
the  authority  of  Lord  Abercorn*s  Case  {a\  and  the  case 
having  subsequently  come  before  us  as  to  the  other  shares, 
we  made  an  order  by  which  in  effect  we  retained  the 
Appellants  on  the  list  as  to  the  twenty-one  shares,  struck 
them  off  from  the  list  as  to  the  paid-up  shares  accepted 
by  them  for  fees,  and  referred  it  back  to  the  learned 
Commissioner  without  prejudice  to  any  question  to  in- 
quire and  determine  whether  or  not  the  said  Appellants, 
as  being  subscribers  for  twenty-one  shares  each  to  the 

memorandum, 

(a)  In  re   The  National  In-      tion,  4  De  G.,  R  Sf  J.  78. 
turance  and  Investment  Associa^ 
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roemoranduiD^  and  being  also  subscribers  of  the  articles        1863. 
of  association  of  the  said  company,  or  any  or  each  of      ^^^^^^ 
then,  should  be  placed  on  the  list  of  contributories  of       Great 

the  said  company,  and  be  ordered  to  pay  on  100  shares  Nortbbrw 

,  ^  AND  Midland 

each  (inclusive  of  the  said  twenty-one  shares  subscribed     Coal  Co. 
for  by  them   respectively)   for    their    qualification    as      Currib'r 
directors  of  the  said  company;   and  we  also  reserved 
the  consideration  of  the  costs  of  and  occasioned  by  the 
original  application  and  gave  the  parties  liberty  to  apply. 

It  is  under  this  order  that  the  learned  Commissioner 
has  put  the  Appellants  upon  the  list  for  the  seventy-nine 
shares  which  are  now  in  question,  making,  with  the 
twenty-one  shares,  the  100  shares  for  their  qualification 
as  directors,  and  it  is  the  learned  Commissioner's  decision 
upon  this  point  which  is  brought  under  review  by  the 
present  appeal. 

The  circiunstances  under  which  the  learned  Commis- 
sioner arrived  at  this  decision  are  these: — 

At  a  meeting  of  the  promoters  of  this  company,  held 

on  the  8th  of  August,   1860,  it  was  resolved  that  the 

company  should  be  formed.     At  another  meeting,  held 

on  the  10th  oi  August,  1860,  at  which  all  the  Appellants 

^were  present^  the  following  resolution  was  passed,  afler 

^referring  to  the  preliminary  matters : — "  Resolved,  that  a 

<;ompany  be  incorporated  to  carry  out  the  undertaking  as 

^detailed  in  the  prospectus,  and  that  Mr.  Butcher  be  the 

"Xnanager  of  the  company;"  and  then  the  solicitor  and 

^be  secretary  are  appointed,  and  they  come  under  certain 

Resolutions ;  and   then   this   resolution  was   passed : — 

^*  Each  of  the  gentlemen  present  agreed  to  hold   100 

shares  in  the  company,  and  also  to  execute  the  articles 

^uid  memorandum  of  association  when  ready,  and  act  as 

directors  to  the  company."     That  resolution  was  passed 

^n  the  lOtbof  August,  1860. 

On 
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1863.  On  the  25th  of  August y  I860,  the  memorandum  of 

^^^^^      association  of  the  company  was  signed  by  the  Appellants 

Great        respectively,  and  by  this  memorandum  of  association  they 

AND'Mn>LAMD  ®'8"®^  ^^^  twenty-one  shares,  stating   the   objects  for 

Coal  Co.      which  the  company  was  formed  with  a  nominal  capital  of 

Currir's     60,000/.,  and  "  we,  the  several  persons  whose  names  and 

addresses  are  subscribed,  are  desirous  of  being  formed 

into  a  company  in  pursuance  of  this  memorandum  of 

association,  and  we  respectively  agree  to  take  the  number 

of  shares  in  the  capital  of  the  company  set  opposite  our 

respective  names."     Then  there  are  twenty-one  shares 

£et  opposite  to  the  names  of  each  of  these  gentlemen. 

On  the  same  S5th  of  August,  1860,  the  company's 
articles  of  association  were  also  signed  by  the  Appellants 
respectively. 

By  these  articles  of  association  it  was  agreed  amongst 
other  things,  that  ''  no  person  shall  be  deemed  to  have 
accepted  any  share  in  the  company  unless  he  has  testified 
his  acceptance  thereof  by  writing  under  his  hand  in  such 
form  as  the  company  from  time  to  time  directs." 

Article  60  is  in  these  terms—"  The  number  of  direc- 
tors,  and  the  names  of  the  first  directors,  shall  be  deter- 
mined by  the  subscribers  of  the  memorandum  of  asso- 
ciation, but  so  that  there  shall  be  not  less  than  three  nor 
more  than  nine." 

The  6 1  St  is — "  Until  the  directors  are  appointed,  the 
subscribers  of  the  memorandum  of  association  shall, 
for  all  the  purposes  of  this  act,  be  deemed  to  be 
directors/' 

The  62nd  is—"  That  no  shareholder  shall  be  entitled 
to  be  a  director  unless  he  holds  at  least  100  shares  in 
the  company." 
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The  72nd  clause  of  the  deed,  which  was  also  referred  1863. 

to  in  the  course  of  the  argument,  was,  that  "  the  directors  ^"^^"^^^^ 

appointed  by  the  subscribers  to  the  memorandum  of  asso-  Great 

ciation  and  these  articles  remain  as  directors  of  this  com-  Nortbsrn 

AND  Midland 

pany  for  the  term  of  three  years."  Coal  Co. 


These  are  the  circumstances  under  which  the  learned 
Commissioner  has  put  these  gentlemen  on  the  list,  and 
the  question  is  whether,  under  these  circumstances,  they 
ought  to  be  put  upon  the  list  of  contributories  and  be 
ordered  to  pay  on  100  shares  each  (including  the  twenty- 
one  shares  for  which  they  signed  the  memorandum  of 
association)  for  their  qualification  as  directors. 

It  was  not  contended  on  the  part  of  the  Appellants, 
that  if  they  were  under  an  obligation  to  take  100  shares 
as  directors,  the  obligation  could  be  satisfied  by  their 
haying  taken  these  unpaid  shares ;  nor  could  it  have  been 
so  contended  with  any  prospect  of  success,  for  it  would 
be  a  mere  delusion  to  hold  that  the  obligation  could  be 
satisfied  without  any  liability  being  incurred.  Nor  was 
it  contended  on  the  part  of  the  Appellants  that  this  case 
could  be  governed  by  I^frd  AhercorrCs  Case;  and  it  is 
plain  it  could  not  be  so  governed,  the  cases  being  in 
every  respect  distinguishable. 

But  it  was  insisted  on  the  part  of  the  Appellants  that 

they  were  under  no  liability  to  take  100  shares  in  the 

company;  that  the  agreement  contained  in  the  resolution 

^f  the  10th  of  August  J   1860,  was  a  mere  agreement 

lietween  the  parties,  and  not  an   agreement  by  them 

^^rith  the  company,  which  in  truth  at  that  time  had  no 

^^zistence;  that  that  agreement  was  superseded,  so  far  as 

St  could  have  any  effect,  by  the  memorandum  of  associa- 

-^ioD,  by  which  the  Appellants  took  twenty-one  shares 

^nly,  and  that  under   the  articles   of  association  the 

Appellants 


Cdrrie's 
Casb. 
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1863.       Appellants   were   under  no   liability  to   take   the    100 
shares.     It  was  insisted,  that  under  the  61st  clause  of 
these   articles,  the  Appellants,  as   subscribers  to  the 
Northern     memorandum  of  association,  were  appointed  directors 

AMD  Midland  '  ^^ 

Coal  Co.      until  directors  should  be  appointed  by  the  shareholders ; 

CuRRiE*!  then  that^  no  appointment  having  been  made  by  the 
shareholders,  the  Appellants  continued  directors  on  the 
footing  of  the  memorandum  of  association,  and  that 
they  were  in  no  way  affected  by  the  62nd  clause  of  the 
articles ;  that  that  clause  did  not  reach  the  Appellants 
at  all,  but  applied  only  to  shareholders ;  and  the  Appel- 
lants held  their  office  of  directors,  under  the  61st  clause, 
as  being  subscribers  to  the  memorandum  of  association. 


I  am  not  of  opinion  that  the  argument  can  be  at  all 
maintained,  that  these  gentlemen  are  not  affected  by  the 
62nd  clause  of  the  articles  of  association.  I  think  that 
by  the  60th  clause  of  those  articles  it  became  the  duty  of 
these  Appellants  themselves  to  appoint  directors,  and 
that  the  62nd  clause  was  meant  to  extend  and  would 
extend  to  directors  so  appointed;  and  it  having  been 
the  duty  of  these  Appellants  so  to  appoint,  and  default 
having  been  made  by  them  in  so  appointing,  I  am  of 
opinion  that  they  were  chargeable  in  equity  as  if  they 
had  so  appointed,  and  in  effect  that  they  must  be  consi- 
dered in  equity  to  have  appointed  themselves  and  to  be 
chargeable  accordingly. 

The  72nd  clause  of  the  articles  was  relied  on  on  the 
part  of  the  Appellants.  But  I  think  that,  so  far  from 
assisting  the  Appellants'  case,  that  clause  favours  the 
view  which  I  have  taken  of  the  articles ;  for  it  refers  to 
directors  appointed  by  the  subscribers  and  the  articles, 
and  shows  therefore  that  it  was  the  duty  of  the  Appel- 
lants to  make  the  appointment. 

On 
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On  these  grounds  therefore  I  concur  with  the  opinion        1863. 
of  the  learned  commissioner. 


As  to  the  costs  which  were  reserved  and  the  costs  of  ANo^MrDtAND 
the  present  Appellants,  I  am  of  opinion  that  the  Appel-      Coal  Co. 
lants  should  pay  all  the  costs  from  the  date  of  the  order      Currie'i 

V/A8B* 

of  reference,  but  that  no  costs  should  be  given  up  to  that 
time,  the  Appellants  in  truth  having  in  part  succeeded  in 
the  previous  contest. 


The  Lord  Justice  Knight  Bruce. 

I  think  it  unnecessary  to  give  any  opinion  in  this  case 
independently  of  the  proceedings  of  the  8th  and  10th  of 
August,  1860.  Taking  those  proceedings  and  the  arti- 
cles of  association  together,  I  agree  with  the  learned 
Commissioner,  and  I  also  concur  with  my  learned  Bro- 
ther's conclusion  as  to  the  costs. 

Ordered  accordingly,  the  official  liquidator  taking  his 
^Bosts  out  of  the  estate,  and, 

Upon  the  application  of  Mr.  Roxburgh  on  his  behalf      May  22. 
^3n  this  day,  the  deposit  as  part  of  his  costs. 


Vol.  Ill— 8.  C  C 


D.J.S. 
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186S. 


Dec.  2. 

Before  The 

Lord 
Ckuncellor 

Lord 
Wbstburt. 

Where  upon 
the  application 
•of  the  solicitor 
for  the  as- 
•ignees,  the 
Court  below 
made  an  order 
which  it  had 
BO  jurisdiction 
to  make,  the 
Court  of  ap- 
peal ordered 
the  assignees 
personally  to 
pay  the  costs. 


Ex  parte  JOHN  COLE  and  JAMES  THOMAS 

ATTWATER. 

In  the  Matter  of  JOHN  WILLIAM  ATTWATER, 

a  Bankrupt 

rriHIS  was  an  appeal  from  an  order  of  Mr.  Espineuse, 
the  County  Court  Judge  sitting  in  bankruptcy  at 
Sheerness,  in  Kent,  which  was  expressed  in  the  following 
terms : — 

''Upon  the  application  of  the  solicitor  for  the  assignees, 
and  upon  hearing  the  evidence  of  James  Thomas  Att* 
water  and  others,  and  the  statement  of  the  said  solicitor 
that  the  bankrupt  did,  by  indenture  dated  the  25th  day 
of  June,  1862  (which  the  said  James  Thomas  Attwater 
produced  and  submitted  to  the  Court),  convey  four 
houses  and  other  property  situate  in  the  parish  of 
Minster,  in  the  Isle  of  Sheppey,  in  the  county  of  Kent, 
to  the  said  James  Thomas  Attwater,  when  he  (the  said 
bankrupt)  was  known  to  be  insolvent,  and  without  valuable 
consideration,  it  is  ordered  that  the  said  houses  and 
other  property  comprised  in  the  said  indenture  be  given 
up  to  the  assignees,  and  taken  possession  of  by  them, 
and  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy:  And  it  is  further 
ordered  that  the  said  indenture,  dated  the  25th  day  of 
June,  1862,  be  retained  by  the  registrar,  and  be  disposed 
of  as  the  Coiurt  shall  direct." 


This  order  was  made  on  the  attendance  of  the  Appel- 
lant John  Cole  (who  held  the  indenture  referred  to  in 
it  on  behalf  of  the  other  Appellant)  and  James  Thomas 
Attwater,  in  obedience  to  a  summons  issued  under  the 

Bankrupt 
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Bankrupt  Law  Consolidation  Act^  1849^  s.  120.  There 
was  nothing  to  show  that  either  of  the  Appellants  bad 
submitted  to  the  jurisdiction  of  the  Court. 

Mr.  Daniel  and  Mr.  Clement  Swanston  appeared  for 
the  Appellants. 


S81 


186S. 

Ex  parte 

COLB. 

In  re 
Attwatbb. 


Mr.  Fooks  for  the  assignees. 

The  Lord  Chancellor  discharged  the  order  under 
appealj  remarking  that  it  was  quite  beyond  the  power 
of  the  Court  to  make  such  an  order ;  and  his  Lordship 
ordered  the  indenture  to  be  delivered  up  to  the  Appel- 
lants without  prejudice  to  any  question  as  to  its  validity. 
With  regard  to  the  costs  of  the  appeal,  his  Lordship 
directed  the  assignees  to  pay  them,  and  declined  to  allow 
them  their  costs  out  of  the  estate,  the  order  under  appeal 
having  been  made  on  the  application  of  the  assignees. 
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1862. 


Dee.  3. 

Before  The 

Lord 
Chancellor 

Lord 
WEtTBuar. 

Mere  fus- 
picion  of  the 
commiision  of 
one  of  the 
offences  de- 
scribed in  the 
Bankruptcy 
Act,  1861, 
s.  221,  is  not 
sufficient  to 
warrant  a  di- 
rection for  the 
prosecution  of 
a  bankrupt  for 
misdemeanor. 


Ex  parte  WILLIAM  STILL  and  GEORGE  STRICK- 

LAND  STILL. 

In  the  Matter  of  WILLIAM  STILL  and  GEORGE 
STRICKLAND  STILL,  Bankrupte. 

rriHIS  was  an  appeal  of  the  bankrupts  against  two 
orders  of  Mr.  Commissioner  Goulburn,  by  the 
first  of  which  he  directed  the  indictment  of  the  bank- 
rupts under  the  Bankruptcy  Act,  1861,  s.  221,  rules  2 
and  5(a);  and  by  the  second  of  which  he  postponed 
their  final  examination  sine  die. 

The  bankrupts  were  a  father  and  son,  partners  in 

business. 


(a)  The  section  and  rules  in 
question  are  as  follows : — 

*'221.  From  and  after  the  com- 
mencement of  this  act,  any  bank- 
rupt who  shall  do  any  of  the 
acts  or  things  following,  with  in- 
tent to  defraud  or  defeat  the 
rights  of  his  creditors  shall  be 
guilty  of  a  misdemeanor,  and  shall 
be  liable,  at  the  discretion  of  the 
Court  before  which  he  shall  be 
convicted,  to  punishment  by  im- 
prisonment for  not  more  than 
three  years,  or  to  any  greater 
punishmentattached  to  the  offence 
by  any  existing  statute.'' 

"2.  If  he  shall  not  upon  his 
examination  fully  and  truly  dis- 
cover, to  the  best  of  his  know- 
ledge and  belief,  all  his  property, 
real  and  personal,  inclusive  of  his 
rights  and  credits,  and  how  and 
to  whom  and  for  what  considera- 


tion, and  when  he  disposed  of, 
assigned  or  transferred  any  part 
thereof,  except  such  part  as  has 
been  really  and  bon&  fide  before 
sold  or  disposed  of  in  the  way  of 
his  trade  or  business,  if  any,  or 
laid  out  in  the  ordinary  expense 
of  his  family,  or  shall  not  deliver 
up  to  the  Court,  or  dispose  as 
the  Court  directs  of  all  such  part 
thereof  as  is  in  his  possession, 
custody  or  power,  except  the 
necessary  wearing  apparel  of  him- 
self, his  wife  and  children ;  and 
deliver  up  to  the  Court  all  books, 
papers  and  writings  in  his  pos- 
session, custody  or  power  relating 
to  his  property  or  affairs." 

"5.  If  he  shall,  with  intent  to 
defraud,  wilfully  and  fraudulently 
omit  from  his  schedule  any  effects 
or  property  whatsoever." 
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business.  They  borrowed  a  sum  of  800/.  from  a  banking 
oompany,  giving  as  security  for  its  repayment  the  gua- 
rantee of  a  Mr.  Benthams.  To  secure  him  in  respect  of 
his  liability  upon  this  guarantee,  they  executed  to  him 
on  the  17th  of  January^  1862,  a  bill  of  sale  of  all  their 
property,  including  their  plant  and  stock-in-trade.  The 
particulars  of  the  property  comprised  in  the  bill  of  sale 
i^ere  given  in  a  schedule  thereto,  together  with  their 
estimated  values,  which  amounted  in  the  aggregate,  so 
far  as  the  plant  and  stock-in-trade  went,  to  3,046/. 

In  the  month  of  Aprils  1862,  Mr.  Benthams  entered 
into  possession  of,  and  on  the  5th  of  May,  1862,  pur- 
porting to  act  in  pursuance  of  a  power  contained  in  the 
bill  of  sale,  sold  for  900/.  the  property  therein  comprised 
Joseph  Still,  a  brother  of  the  elder  bankrupt;  and 
''oseph  Still  thereupon  placed  in  possession  as  his  agent 
^  boy  named  Thomas  Still,  a  son  of  the  elder  bankrupt. 

The  debt  due  from  the  bankrupts  to  the  banking 
c^ompany  was  paid  off  out  of  the  consideration  money 
^^ceived  by  Benthams, 

On  the  17th  of  May  the  bankrupts  were  adjudged 
bankrupts  on  their  own  petition. 

In  their  first  accounts   under  the   bankruptcy  they 
allowed  indebtedness  to  a  large  amount  and  no  assets. 
^hey  estimated  the  value  of  their  plant  arid  stock-in- 
trade  on  the  1st  of  January,  1862,  at  3,046/.,  a  valua- 
tion corresponding  with  that  contained  in  the  bill  of  sale 
to  Benthams.     On  the  balance  of  subsequent  sales  and 
purchases   they   showed  a   reduction   of  value   to  the 
extent  of    1,110/.    15*.   4rf.,   leaving    a    difference    of 
1,935/.  4«.  8^.  to  be  accounted  for ;  whilst  it  was  alleged 
that  the  property  taken  by  Joseph  Still  would  scarcely 
produce  on  realization  the  900/.  for  which  it  was  sold. 

It 
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1862. 

Ex  parte 
Still. 

In  re 
Still. 


884 


1862. 

Ex  parte 
Still. 

In  re 
Still. 
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It  was  upon  these  materials  that  the  Commissioner 
made  the  first  of  the  orders  under  appeal. 

Further  accounts  were  subsequently  furnished  by  the 
bankrupts  wherein  they  reduced  their  estimate  of  the 
value  of  their  stock-in-trade,  exclusive  of  their  plant, 
on  the  1st  of  January y  1862,  to  1,9^/.  Mr.  Hartf  an 
accountant,  appointed  by  the  Court  under  the  Bank- 
ruptcy Act,  1861,  8.  143,  to  assist  the  bankrupts  in 
making  out  the  accounts,  estimated  it  at  1,983/.,  but  he 
arrived  at  this  amount  by  comparing  the  amounts  of 
sales  and  purchases  as  shown  by  the  bankrupts*  books, 
and  by  the  assumption  that  20/.  per  cent,  of  the  produce 
of  sales  represented  profits, — this  assumption  swelling 
his  estimate  by  a  sum  of  1,021/.,  which,  if  deducted, 
would  reduce  his  estimate  to  962/.  Mr.  Hart^  however, 
as  the  result  of  his  investigation,  reported  that  the  state 
of  the  accounts  could  only  be  explained  in  one  of  two 
ways,  viz.,  that  either  the  value  of  the  bankrupts'  stock- 
in-trade  was  greatly  over-estimated  in  January ^  1862,  or 
that  the  bankrupts  must  have  connived  at  the  abstraction 
of  a  very  large  amount  of  their  property ;  and  he  recom- 
mended further  inquiries. 


Mr.  JE*.  K,  Karslake  and  Mr.  Robertson  Griffiths^  for 
the  Appellants,  having  opened  their  case, 

The  Lord  Chancellor  called  upon  the  counsel  for 
the  assignee  to  support  the  Commissioner's  order. 


Mr.  Bacon  and  Mr.  Little  for  the  assignee. 

They  contended  that  the  case  was  one  of  the  gravest 
suspicion,  and  one  which  warranted  the  Commissioner  in 
making  the  order  for  indictment  With  that  order  so 
made  the  Court  of  appeal  would  be  slow  to  interfere. 

Benthams 
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JBenthams  had  paid  no  money  upon  the  occasion  of  the        1862. 
siting  of  the  bill  of  sale,  which  was  in  fact  a  deed  of      ^^T^^"*^ 
liidden  trust  for  the  bankrupts ;  so  that  the  property        Still. 
therein  comprised  must  be  looked  upon  as  property  of        In  re 
the  bankrupts,  and  should  have  been  returned  by  them 
in  their  accounts  on  that  footing.     For  not  having  done 
so,  they  were  liable  to  indictments  under  the  SSlst  sec- 
t^ion  of  the  act    The  22Snd  section  showed  that  a  prim& 
fkcie  case  only  was  necessary  to  be  made  out  to  warrant 
order  of  the  Court  for  an  indictment  under  sect  SSI. 

A  reply  was  not  heard. 


The  Lord  Chancellor. 

This  is  a  case  the  determination  of  which  is  no  doubt 
ttended  with  anxiety.     It  presents  elements  from  which 
conclusion  of  fraudulent  conduct  against  the  bankrupts 
ight  primi  facie  be  reasonably  entertained.     The  posi- 
ion  however  in  which  the  question  before  me  stands  is, 
if,  pending  a  civil  suit  to  set  aside  the  deed  of  sale  to 
oseph  Still  as  fraudulent,  and  whilst  the  matter  of  the 
ivil  right  was  still  sub  judice  and  undetermined,  the 
^I]!ourt  were  to  direct  a  criminal  prosecution. 

To  do  this  is  to  incur  great  responsibility,  especially 
^Vrhere  the  expense  of  the  prosecution,  if  directed,  will 
fall  on  the  public.     Whilst  therefore  on  the  one  hand 
it  is  the  duty  of  the  Court  to  give  effect  to  the  spirit  of 
the  bankrupt  law  for  the  suppression  of  fraudulent  prac- 
tices, it  is  equally  incumbent  on  the  Court,  on  the  other 
hand,  to  proceed  in  the  matter  of  directing  prosecutions 
upon  something  more  than  mere  suspicion. 

The  present  is,  as  I  have  said,  a  case  warranting 
grave  suspicions  of  fraud,  yet  the  investigations  into 

which 


386 


1862. 

£z  parte 
Still. 

In  re 
Still. 
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wliich  have  been  unduly  abridged.  [His  Lordship  then 
went  into  the  facts  of  the  case  prior  to  the  intervention 
of  Mr.  Harty  remarking  that  the  nature  of  the  purpose 
for  which  Joseph  Still  was  brought  upon  the  scene  had 
not  been  accurately  shown,  but  that,  ex  evidenti&  rei,  he 
came  forward  as  a  friend  of  the  bankrupts  and  for  their 
benefit     His  Lordship  then  proceeded  thus:] 


Buty  then,  a  difficulty  arises.  A  Mr.  Hart^  an  ac- 
countant,  is  employed,  and  his  investigations,  which, 
except  in  one  particular,  appear  to  have  been  accurately 
conducted,  and  which  there  is  nothing  to  discredit,  throw 
doubts  upon  the  accuracy  of  the  estimate  appended  to 
the  bill  of  sale.  Mr.  Harts  statement  amounts  to  this : 
that  the  whole  account  appended  to  the  bill  of  sale,  as 
also  the  accounts  filed  in  bankruptcy,  are  erroneous,  and 
that  there  was  no  such  property  as  that  represented  to  be 
of  the  value  of  3,046Z. 

Again,  Mr.  Hart  debits  the  bankrupts  with  1,02R, 
which  he  says  represents  profits — that  is  to  say,  he  con- 
siders that  the  difference  between  the  cost  price  and  tbe 
amount  at  which  the  goods  were  sold  ought  to  be  con- 
sidered as  so  much  additional  stock. 

But  that  is  mere  conjecture :  he  thinks  it  probable 
that  the  bankrupts  would  get  20/.  per  cent,  profit  out  of 
their  sale.  I  cannot  act  upon  that  as  a  foundation  for  a 
criminal  prosecution. 

Then,  throwing  out  this  item,  the  3,046/.  is  reduced 
to  such  an  amount  as  that,  if  the  property  handed  over 
from  Benthams  to  Joseph  Still  had  been  worth  1,000/L 
or  1,100/.,  the  whole  of  the  bankrupts'  property  would 
have  been  accounted  for. 


Tbe 


The  order  on  the  appeal  was,  that  the  order  directing 
"Ae  prosecution  should  be  suspended  till  further  order 
^>f  the  Court  of  Appeal ;  that  the  adjournment  sine  die 
should  be  discharged ;  that  the  assignee  should  forthwith 
prosecute  inquiries  as  to  the  dealings  with  the  property 
included  in  the  conveyance  to  Still,  and  that  all  the 

other 


Still. 
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The  question,  therefore,  is  narrowed  to  this,  whether  1862. 
the  transaction  between  Benthams  and  Joseph  Still  was  ^-^^v-^^ 
bon&  fide  or  collusive  and  fraudulent.  If  the  latter,  the  Still/ 
fact  of  notice  on  the  part  of  the  bankrupts  of  the  fraud  In  re 
would  at  least  require  to  be  established  before  they 
could  be  brought  within  the  rigour  of  the  Bankruptcy 
Act,  1861,  s.  221,  on  the  ground  of  the  arrangement 
being  a  contrivance  with  the  intent  to  defraud  or  defeat 
the  rights  of  their  creditors.  If  I  were  now  in  the  posi- 
tion of  hearing  a  suit  in  equity  to  set  aside  the  sale  to 
Joseph  Still  as  fraudulent,  and  for  a  declaration  that 
Benthams  had  a  lien  only,  and  that  the  bankrupts  ought 
to  have  accounted  for  the  residue,  I  should  direct  further 
inquiries.  This  being  the  state  of  the  evidence,  I  shall 
not  discharge  the  order  for  indictment  because  I  think 
doubts  may  be  entertained  whether  this  was  not  a  mere 
fraudulent  sale.  I  suspend  the  order  for  the  purpose 
of  having  the  deficiency  of  evidence  in  that  respect  made 
good,  and  of  affording  an  opportunity  of  still  further 
examining  the  bankrupts,  and  I  discharge  the  order, 
postponing  their  final  examination  sine  die.  Let  the 
appeal  stand  over  till  further  order,  and  the  assignee 
will  have  the  right  and  will  be  under  the  obligation 
of  prosecuting  inquiries  in  order  to  arrive  at  a  certain 
conclusion.  If  it  should  appear  that  the  conclusion 
as  to  firaud  is  supported,  I  shall  discharge  the  suspen- 
sion, and  direct  these  bankrupts  to  be  taken  into  a 
criminal  Court. 


388 
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1862. 

£z  parte 
Still. 

In  re 

Still. 

1863. 
Jlioyl. 


Other  matters  of  the  appeal  should  stand  over,  with 
liberty  to  apply. 


On  this  day  the  matter  was  mentioned  again,  and  the 
sanction  of  the  Lord  Chancellor  given  to  a  compromise 
arrived  at  by  the  parties  before  the  Commissioner. 


1862. 

Dec.  5. 

Before  The 
Chancellor 

Lord 
Webtbury. 

The  costs  of 
mn  official 
assignee  who 
appears  by 
counsel  on  the 
hearing  of  an 
appeal  merely 
to  consent 
to  the  reversal 
of  the  order 
ought  not  to 
be  allowed  out 
of  the  estate. 


Ex  parte  J.  G.  CHURCHILL. 

In  the  Matter  of  SAMUEL  GRIFFITHS,  a 

Bankrupt 

And  in  the  Matter  of  SAMUEL  GRIFFITHS  and 
E.  B.  THORNEYCROFT,  BankrupU. 

rriHIS  was  an  appeal  from  an  order  of  the  Registrar 
"^  of  the  Court  of  Bankruptcy  for  the  Birmingham 
district  directing  that  a  separate  petition  for  adjudi- 
cation against  one  of  the  bankrupts  should  be  im- 
pounded and  all  proceedings  under  it  stayed. 

Mr.  Bacon  and  Mr.  De  Gex  appeared  for  the  Ap- 
pellant Mr.  Churchill^  who  was  the  petitioning  creditor 
for  the  separate  adjudication. 

Mr.  Clement  Swanston  appeared  for  the  bankrupts  in 
support  of  the  order  under  appeaL 

Mr.  E.  K,  Karslake  for  creditors,  and  Mr.  JSyre 
Lloyd  for  the  oflScial  assignee,  appeared  to  consent  to 
the  discharge  of  the  order. 


The 
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TTie  TjORD  Chancellor  discharged  the  order  under 
appeal^  with  liberty  to  the  parties,  or  any  of  them,  to 
apply  to  the  Court  of  Bankruptcy  with  reference  to  the 
consolidation  of  the  proceedings  or  any  part  thereof  under 
the  petitions  for  adjudication,  and  said  that  where  the 
official  assignee's  only  duty  in  the  matter  was  to  give  his 
assent  to  the  reversal  of  an  order,  no  costs  of  his  ap- 
pearance could  be  allowed  to  him  out  of  the  estate. 


1862. 

£z  parte 
Cburchill. 

In  re 
Grippitbb. 


Ex  parte  SOLOMON  WOLLHEIM. 

'    In  the  Matter  of  SOLOMON  WOLLHEIM,  a 

Bankrupt  ^ov.  14. 

Dec  6. 
rriHIS  was  an  appeal  by  the  bankrupt  from  the  refusal     Before  The 

-*-      of  Mr.  Commissioner  Goulburn  to  annul  the  ad-    I^o^m  Jo»- 
judication.  A„  ^pp^^ 

by  the  bank- 
When  the  appeal  came  on  to  be  heard  their  Lordships  remtal  of  a 
anade  an  order  in  the  usual  form  (a),  directing  the  appeal  Commisaioncr 
to  stand  over,  with  liberty  to  the  Appellant  to  bring  an  adjudication 
miction  against  the  petitioning  creditors  for  the  seizure  of  ©buSned"*^*^^ 
Xhe  bankrupt's  goods,  in  order  to  test  the  validity  of  the  England  by 

«.    J.     .•  residents  in 

adjudlCaUOn.  Scotland,  a. 

In  petitioning 

(a)  See  Ex  parte  Watwn,  6  De  O.,  M.  Sf  G.  396.  Laiiwta 

trader  wbose 
trsde  was  wbolly  in  Scotland,  was  directed  to  stand  orer,  witb  liberty  to  the  bankrupt 
to  bring  an  action  to  try  the  validity  of  the  adjudication.     On  the  failure  of  the 
petiftiooinff  creditors  to  appear  to  the  action  within  a  time  limited  by  the  Court  for  the 
purpose,  the  Court  annulled  the  adjudication. 

Pending  the  proceedings  the  goods  of  the  Appellant  seized  by  the  messenger  had 
been  told  by  arrangement: — Held,  that  the  official  assignee  was  entitled  to  deduct 
from  monies  received  by  him  from  the  sale  monies  expended  in  warehousing  and 
idliDg  the  goods,  but  not  his  costs  of  proceedings  in  Court ;  the  Court  directing  that 
these  should  be  paid  by  the  petitioning  creditors,  who,  like  the  official  assignee,  were 
Respondents  to  tne  petition,  and  ordering  that  the  petitioning  creditors  should  pay  to 
th«  banknipt  the  monies  to  be  deducted  by  the  official  assignee. 
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Ex  parte 

WOLLHEIM. 

In  re 

WOLLHEIM. 
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In  pursuance  of  this  liberty  the  Appellant  brought  an 
action  against  the  petitioning  creditors. 

To  this  action,  notwithstanding  service  upon  them^  the 
petitioning  creditors  entered  no  appearance. 

The  facts  of  the  case,  so  far  as  they  are  material  to  the 
present  report  and  as  they  appeared  on  the  aflSdavits, 
were  these: — 

The  Appellant  was  resident  and  carried  on  business  in 
Scotland  only.  His  creditors  for  the  most  part,  the 
petitioning  creditors  amongst  the  number,  also  resided 
in  Scotland. 

llie  adjudication  was  obtained  in  England.  An 
official  assignee  was  appointed,  who  took  possession  of 
goods  belonging  to  the  Appellant  and  warehoused  them 
at  some  expense,  until,  by  arrangement  and  under  an 
order  of  the  Commissioner,  they  were  sold.  Of  the 
proceeds  of  this  sale,  some  portions  had  been  advanced 
to  the  Appellant  in  order  to  enable  him  to  meet  ex- 
penses connected  with  the  proceedings  in  bankruptcy, 
and  the  remainder  was  still  in  the  hands  of  the  official 
assignee. 


Under  these  circumstances, 

jVov.  14.  Mr.  De  Gex^  on  behalf  of  the  Appellant,  applied  for 

the  annulling  order  sought  by  the  appeal.  He  contended 
that  the  petitioning  creditor  had  no  right  to  take  and 
reject  English  procedure  at  his  pleasure,  to  resort  to  the 
English  jurisdiction  in  bankruptcy,  and  decline  the  same 
jurisdiction  at  law,  when  the  object  of  the  legal  proceed- 
ings was  to  test  the  validity  of  those  in  bankruptcy,  and 

that, 
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that^  on  the  merits  of  the  case,  such  an  adjudication  as        186S. 

that  here  in  question  could  not  be  supported,  Scotland      ^^*>^*^ 

being,  as  for  all  the  purposes  of  the  case,  it  was  necessary    Wollhbim. 

to  regard  it,  a  foreign  country.  In  re 

Wollhbim. 

Mr.  Reed^  for  the  petitioning  creditors,  contended  that, 
under  the  circumstances  of  the  case,  the  action,  if  brought 
at  all,  ought  to  have  been  brought  in  Scotland. 

Mr.  Bagley  for  the  official  assignee. 

Their  Lordships  ordered  that  the  adjudication  should 
be  annulled  unless  within  ten  days  from  the  date  of  the 
order  the  petitioning  creditors  should  appear  to  the  action, 
and  their  Lordships  gave  general  liberty  to  apply  as  to 
costs  or  otherwise.  The  monies  in  the  hands  of  the 
official  assignee  were  ordered  to  remain  there  until 
iiirther  order,  and  the  matter  was  to  be  mentioned  again. 


No  appearance  having  been  put  in  to  the  action  by 
the  petitioning  creditors  within  the  ten  days*  grace  ac- 
corded by  the  order  of  the  Court, 

Mr.  De  Gex^  on  behalf  of  the  Appellant,  on  this  day,  Dec.  6. 
under  the  general  liberty  to  apply  reserved  by  the  former 
order,  applied  for  a  return  of  the  deposit  and  also  for 
the  payment  to  the  Appellant  by  the  official  assignee  of 
the  full  proceeds  of  the  sale  of  the  Appellant's  goods, 
and  for  payment  of  the  Appellant's  costs  by  the  petition- 
ing creditors. 

Mr.  Bagley  appeared  for  the  official  assignee. 

The  petitioning  creditors  did  not  appear. 

Their 


,  cN.  s.>  «*"•  U  sr.^. 
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that  the  proper  order  would  be,  as  in  Chancery,  to  make 
the  Appellant  pay  them,  and  have  them  over  against  the 
petitioning  creditors. 

TTieir  Lordships  made  an  order  to  the  following 
effect : — 

Annul  the  adjudication.  Let  the  petitioning  creditors 
pay  the  costs  of  the  Appellant  and  of  the  official  assignee 
of  the  proceedings  in  the  Court  of  Bankruptcy  and  in 
the  Court  of  Appeal.  Let  the  official  assignee  be  debited 
with  the  proceeds  of  the  sale  and  have  credit  for  all  sums 
paid  by  him  to  or  on  account  of  the  Appellant  and  for 
all  pajrments  properly  made  in  respect  of  the  custody 
and  sale  of  the  goods,  and  let  him  pay  over  any  surplus 
to  the  Appellant.  Let  the  petitioning  creditors  pay  to 
the  Appellant  the  amount  for  which  the  official  assignee 
shall  have  credit  in  respect  of  the  last-mentioned  pay- 
ments. The  order  to  be  without  prejudice  to  any  pro- 
ceedings which  may  be  taken  against  the  petitioning 
creditors  in  Scotland. 


186». 

Ex  parte 

WOLLHSIM. 

In  re 

WOLLBBIM. 


S94 


CASES  IN  CHANCERY. 


1863. 


Dec.  12. 

Before  The 

Lord 
Chancellor 

Lord 
Wmtburt. 

AMigneet  in 
bankruptcy 
may  in  a 
proper  case 
be  ordered  to 
pay  costs  per- 
sonally, and 
not  be  allowed 
them  out  of 
the  bankrupt's 
estate,  not- 
withstanding 
they  act 
pursuant  to  a 
resolution  of 
creditors. 


Ex  parte  ROBERT  WATTS. 

In  the  Matter  of  JOHN  WILLIAM  ATTWATER, 

a  Bankrupt. 

ri^HIS  was  an  appeal  of  Robert  Watts  from  an  order 
of  Mr.  Espinasse,  the  County  Court  Judge  sitting 
in  bankruptcy  at  Sheerness,  by  which  he  directed  a 
barge,  as  being  in  the  bankrupt's  reputed  ownership, 
to  be  delivered  up  to  the  assignees  by  the  Appellant, 
who  claimed  a  charge  upon  it  under  an  agreement.  The 
Lord  Chancellor,  upon  the  election  of  the  assignees  not 
to  redeem  the  barge,  reversed  the  decision  below.  The 
only  point  on  which  the  case  deserves  a  report  is  the 
question  of  costs. 

Mr.  Bacon  and  Mr.  Martindale  appeared  for  the 
Appellant. 

Mr.  Fooks  (Mr.  Baggallay  with  him),  for  the  as- 
signees, stated  that  the  question  was  raised  in  the  Court 
below  by  the  assignees  in  accordance  with  a  resolution  of 
creditors. 


The  Lord  Chancellor  said  that  the  creditors  who 
passed  that  resolution  must  indemnify  the  assignees 
against  their  costs  incurred  in  giving  effect  to  it.  His 
Lordship  said  he  should  not  make  the  assignees  pay 
the  costs  of  the  appeal ;  but  he  should  direct  that  the 
assignees  should  pay  the  costs  of  the  application  to  the 
Court  below  personally,  and  should  not  be  allowed  them 
out  of  the  estate. 
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Ex  parte  HENRY  MILLER. 
In  the  Matter  of  HENRY  MILLER,  a  Bankrupt.  Nov.  19. 

Dec.  19. 

rilHIS  was  a  motion  on  behalf  of  the  bankrupt,  who    Lords  Jus- 
•^      had  been  so  adjudged  by  the  Liverpool  District        tices. 
Court  of  Bankruptcy,  seeking  to  have  the  adjudication  to"annu/ wi'^"* 
annulled  for  want  of  a  good  petitioning  creditor's  debt  adjudication 
or  act  of  bankruptcy,  or,  in  the  alternative,  for  liberty  n^^de  by  a 

to  show  cause  before  the  district  Court  aj?ainst  the  adju-  l>an\nipt, 

°  whether  before 

dication.  or  after  the 

time  has 

elapsed  for 

The  date  of  the  adjudication  was  the  9th  of  September y  against^the""^ 
1862,  that  of  the  advertisement  the  23rd  of  the  same  adjudication, 

,  .  *.     1  .1      under  the 

month,   that  of  the  notice  of  the   present  motion   the  Bankrupt  Law 
7th  of  November,  1862,  that  of  its  service  the  8th  of  ?°?*°^iT^^^^ 

Act,  1849 

November,  and  such  service  was  made  upon  the  petition-  (12  &  13  Via. 
ing  creditors,  whose  solicitors  also  accepted  it  on  behalf  ^^  ^^  appeal    ' 

of  the  official  assignee.  from  the  order 

of  adjudica- 
tion, and  is 
-  .  properly  made 

In  support  of  the  motion  and  of  an  application  made  by  way  of  mo- 
together  with  it  on  behalf  of  the  bankrupt  for  leave  to  c^^^Vf^A 
add  to  the  evidence,  an  affidavit  of  the  bankrupt  was  peal  at  any 
filed,  wherein  he  stated  that  he  had  gone  to  Itcdy  on  tjj^nmitof 
business  in  April,  1862,  and  returned  to  Enff land  in  two  months 
August;   that  he  was  not  aware   of  any   proceedings  233rd  section 
in  bankruptcy  having  been  taken  against  him  until  the  °^  ^** V?l** 

25th  the  Bank- 
ruptcy Act, 
1854  (17  &  18  Vict.  c.  119),  s  24. 
Circumstances  under  which  the  Court  of  Appeal  allows  new  evidence  to  be 
adduced. 
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Ex  parte 
Miller. 

In  re 
Miller. 


25th  of  September y  when  he  accidentally  became  aware 
of  the  fact  by  reading  a  list  of  bankrupts  in  the  Daily 
Telegraph  newspaper;  that  shortly  afterwards  notice 
was  given  on  his  behalf  of  an  application  to  be  made 
to  the  Commissioner  to  annul  the  adjudication  on  the 
ground  of  surprise;  but  that  the  Registrar  refused  to 
receive  affidavits  which  were  on  the  23rd  of  October 
tendered  in  support  of  the  application,  on  two  grounds, 
1st,  that  an  application  to  annul  could  only  be  made 
on  the  ground  of  the  want  of  some  or  one  of  the  legal 
requisites;  2ndly,  that  the  application  must  be  not  to 
the  Commissioner^  but  to  the  Court  of  Appeal. 


No».  19.  '  Mr.  De  Gex,  for  the  bankrupt,  in  support  of  the 
application  for  leave  to  adduce  further  evidence,  referred 
to  General  Orders  in  Bankruptcy,  6  November,  1861, 
Order  32  (a),  and  submitted  that  this  ^as  a  proper  case 
for  the  admission  of  further  evidence,  the  bankrupt 

having 


(a)  The  General  Order  in 
question  and  the  sections  of  the 
acts  of  Parliament  referred  to  in 
the  argument  and  in  the  jndg^ 
ment  of  the  Lord  Justice  Knight 
Bruce,  ore  respectively,  so  far  as 
they  are  respectively  material,  as 
follows : — 

General  Orders  in  Bankruptcy, 
6  NofHmber,  1861.— Order  ^2. 
**A\\  appeals  to  the  Court  of 
Appeal  shall  be  brought  on  by 
motion^  .and  no  new  evidence 
shall  be  received  on  any  appeal 


unless  the  Court  of  Appeal  shall, 
on  the  hearing  thereoC  sa  direct.'* 
Bankrupt  Law  ConsoUdatioD 
Act  1849,  s.  12.— <*That  the 
Court,  in  the  ^xerdse  of  ita 
primary  jurtsdiotion  by  virtam  of 
this  act,  shall  have  superintend- 
ence and  control  in  all  matters  of 
bankruptcy,  and  shaU  bear,  de- 
termine and  make  order  in  any 
matter  of  bankruptcy  whatever, 
so  far  as  the  assignees  are  con- 
cerned, relating  to  the  disposition 
of  tihe  estate  and  effects  of  the 
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having  bad  no  opportunity  of  meeting  the  case  alleged 
■gainst  him  by  the  petition. 

Mr. 


ixiDkriipty  or  of  any  estate  or 
effects  taken    under  tbe    bank- 
niptcy,  and  claimed  by  the  as- 
signees for  the  benefit  of  the  cre- 
ditors, or  relating  to  any  acts  done 
or  sought  to  be  done  by  the  as- 
signees in  their  character  of  as- 
s^ees  by  rirtue  or  under  colour 
of  tbe  bankruptcy,  and  also  in 
any  matter  of  bankruptcy  what- 
erer  as  between  the  assignee  and 
any  creditor  or  other  person  ap- 
pearing and   submitting  to   the 
jurisdiction   of  the  Court;   and 
also  in  any  application  for  a  cer- 
tificate of  conformity,  and  in  any 
other  matter  (whether  in  bank- 
ruptcy or  not),  where  the  Court 
by  Tirtue  of  this  act  has  jurisdic- 
tion over  the  subject  of  the  peti- 
tioB  or  application,  sare  and  ex- 
cept as  may  be  by  this  act  other- 
vise  «pfciaUy  provided,  and  sub- 
ject in  all  cases  to  an  appeal  to 
•ndi  MM  of  tbe  Vice -Chancellors 
cC  tbe  High  Court  of  Chancery 
M  tbe  Lord  Cfaanoellor  shall  from 
time  to  tioM  be  pleased  to  appoint 
to  ait  in  bankruptcy;  provided 
always,  that  if  oo  such  appeal 
diall  be  entered  within  twenty- 
DIM  days  from  the  date  of  any 
daeisioo  or  order  of  ^e  Court, 
mad  be  tlMreafter  duly  prosecuted, 
•very  soeb  decisioa  or  order  shall 
te  final;  «nd  that  every  appeal 
wiuM  be  snbjeot  to  such  regulation 
in  Ti^gaid  to  deposit  of  costs  as 
lahaDy  by  any  general   rule  or 
order  to  be  made  in  pnrsaance  of 
this  acty  be  directed." 

D 


The  appeal  is,  by  the  14  &  15 
Vict,  c.  83,  s.  7,  directed  to  be 
presented  to  the  Lords  Justices. 

Bankrupt  Law  Consolidation 
Act,  1849, 8. 104.— '*That,before 
notice  of  any  adjudication  of 
bankruptcy  shall  be  given  in  the 
London  Gazette,  and  at  or  before 
the  time  of  putting  in  execution 
any  warrant  of  seizure  which 
shall  have  been  granted  upon 
such  adjudication,  a  duplicate  of 
such  adjudication  shall  be  served 
on  the  person  adjudged  bankrupt, 
personally,  or  by  leaving  the  same 
at  the  usual  or  last  known  place 
of  abode  or  place  of  business  of 
such  person ;  and  such  person 
shall  be  allowed  seven  days,  or 
such  extended  time^  not  exceed- 
ing fourteen  days  in  the  whole,  as 
the  Court  shall  think  fit,  from  the 
service  of  sndi  duplicate,  to  show 
cause  to  the  Court  against  the 
validity  of  such  adyudieation,'' 
&e. 

lb.  s.  233.— <<  That  if  a  bank, 
rupt  shall  not  (if  he  were  in  the 
United  Kingdom  at  the  date  of 
ibe  adjudication),  within  twenty- 
one  days  after  tbe  advertisement 
of  the  bankruptcy  in  the  London 
Gazette,  or  (if  he  were  in  any 
ether  part  of  Europe  at  the  date 
of  the  adjudication),  within  three 
months  after  such  advertiaemeBt, 
or  (if  he  wereelsewhere  at  tbedate 
ef  tbe  adjudicatioB)  within  twdve 
months  after  such  advertisement, 
have  commenced  an  action,  suit 
or  other  proceeding  to  dispute  or 


1862. 

Ex  parte 

MiLLBB. 

In  re 

MlLLBB. 


•i 
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£x  parte 

MiLLEK. 

In  re 
Miller. 


Mr.  Clement  Swanston^  for  the  petitioning  creditors, 
objected  that  this  Court  could  not  entertain  the  matter 
at  all.  It  was  either  an  original  motion  which  the  Court 
would  not  hear ;  or,  if  an  appeal,  was  out  of  time.  He 
referred  in  support  of  his  objection  to  The  Bankrupt 
Law  Consolidation  Act,  1840,  s.  12;  and  £!x  parte 
Stubbs  (a). 


Their  Lordships  said  that  they  would  dispose  of  the 
objection  at  the  same  time  with  the  application  on  the 
merits,  and  directed  the  case  to  stand  over  till  the  first 
bankruptcy  day  after  term,  with  liberty  to  either  side  to 
adduce  further  evidence  as  they  might  be  advised. 


annul  the  fiat  or  the  petition  for 
adjudication,  and  shall  not  have 
prosecuted  the  same  with  due 
diligence  and  with  effect,  the 
GaMttte  containing  such  adver- 
tisement shall  be  conclusive  evi- 
dence in  all  cases  as  against  such 
bankrupt;  and  in  all  actions  at 
law  or  suits  in  equity  brought  by 
the  assignees  for  any  debt  or  de- 
mand for  which  such  bankrupt 
might  have  sustained  any  action 
or  suit  had  he  not  been  adjudged 
bankrupt,  that  such  person  so  ad- 
judged bankrupt  became  a  bank- 
rupt before  the  date  and  suing 
forth  of  such  fiat,  or  before  the 
date  of  filing  of  the  petition  for 
adjudication,  and  that  such  fiat 
was  sued  forth,  or  such  petition 
filed  on  the  day  on  which  the 


The 

same  is  stated  in  the  Gazette  to 
bear  date." 

The  Bankruptcy  Act,  1854, 
8.  24.— *<The  section  of  The 
Bankrupt  Law  Consolidation  Act, 
1S49,  numbered  ccxxziii,  limit- 
ing the  time  within  which  a  per* 
son  adjudged  bankrupt  may  dis- 
pute the  adjudication,  shall,  in 
the  case  of  every  person  who 
shall  be  adjudged  bankrupt  on  or 
after  the  first  day  of  Sepiemker^ 
one  thousand  eight  hundred  and 
fifty-four,  be  construed  and  acted 
upon  for  all  purposes  whatsoever 
as  if  the  words  *  two  calendar 
months '  were  therein  inserted,  in 
lieu  of  the  words  <  twenty-one 
days.' " 

(a)  Mon/.  4r  Chitty,  611. 
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Hie  application  was  renewed  accordingly  on  this  day 
upon  the  old  and  also  upon  new  evidence,  but  it  is  not 
necessary  here  to  enter  into  the  merits  of  the  case. 
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Mr.  Daniel  and  Mr.  De  Gexy  in  support  of  the  motion, 
and  with  reference  to  the  preliminary  objection,  con- 
tended that  the  present  application  was  in  time,  the  ad- 
judication having  been  made  on  the  9th  of  September y 
and  notice  of  the  present  application  served  on  the  8th 
of  November  ;  The  Bankrupt  Law  Consolidation  Acty 
1840,  s,  233,  as  amended  by  The  Bankruptcy  Act, 
1854,  s.  24.  They  also  insisted  that  the  Court  of 
Appeal  was  the  proper  Court ;  Carter  v.  Dimmock  (a). 


1862. 

Ex  parte 
Miller. 

In  re 
Miller. 

Dec.  19. 


Mr.  Bacon  and  Mr.  Clement  Swanston  for  the  peti- 
tioning creditors. 

The  application  is  out  of  time,  if  it  is  an  appeal ;  TJie 
Bankrupt  Law  Consolidation  Acty  s.  12.  Section  233 
does  not  touch  the  question.  Speaking,  as  it  does,  of  the 
bankrupt  having  within  a  limited  time  "  commenced  an 
action,  suit,  or  other  proceeding  to  dispute  or  annul 
the  fiat  or  the  petition  for  adjudication,"  it  must  be  held 
to  apply  only  to  the  commencement  of  other  proceed- 
ings ejusdem  generis,  as  actions  or  suits.  But  the 
jurisdiction  of  this  Court  is  appellate  and  not  original, 
and  no  such  proceeding  can  consequently  be  com- 
menced in  it.  The  course  which  should  have  been 
adopted  by  the  bankrupt  is  that  pointed  out  by  the 
Bankrupt  Law  Consolidation  Act,  1849,  s.  104,  viz.,  a 
recourse  to  the  Commissioner  in  the  first  instance ;  or, 

failing 


(fl)  1  De  G.,  M.  if  Gor.  212;  4  H.ofL.  Cos.  337. 


400 


CASES  IN  CHANCERY. 


1862. 

Ex  parta 

MlLLEft« 

In  r« 


failing  that,  an  appeal  to  this  Court  within  the  time 
limited  by  the  12th  section.  Carter  v.  Dimmoch  de- 
cides nothing  to  the  contrary. 

A  reply  was  not  heard. 


>.i^ 


The  Lord  Justice  Knight  Bruce. 

This  application  was  presented  on  the  7th  oi  November ^ 
for  the  purpose  of  annulling  an  adjudication  made  on 
the  9th  of  September  last^  and  advertised  some  few  days 
after  in  the  same  September ^  and  was,  therefore,  of  course 
within  the  two  months  mentioned  in  the  24th  section  of 
the  Bankruptcy  Act,  1854.  I  think  that  the  alleged 
bankrupt  was  not  bound  to  go  before  the  Commissioner 
for  the  purpose  of  disputing  or  questioning  the  validity 
or  sufficiency  of  the  adjudication  made  by  the  Commis- 
sioner, whether  upon  the  same  evidence  only  as  that 
upon  which  the  Commissioner  proceeded,  or  upon  that 
and  additional  evidence.  The  proceeding,  therefore, 
questioning  the  adjudication  was  not,  I  think,  a  proceed- 
ing necessarily  to  be  brought  before  the  Commissioner. 
It  was  a  proceeding  by  way  of  appeal,  which  the  alleged 
bankrupt  was  entitled  to  bring  before  this  Court 


It  has  been  contended,  however,  that  the  period  of 
limitation  of  twenty-one  days  is  applicable  to  this  case — 
a  time  which  it  may  be  assumed  has  been  exceeded,  for 
I  do  not  regard  the  vain  endeavour  which  was  made  to 
bring  the  Commissioner's  attention  to  the  subject.  It 
has  been  said  that  the  period  of  two  months  specified  in 
the  alteration  made  by  the  Bankruptcy  Act,  1854,  is  not 
applicable  in  this  instance.  It  would  be,  in  my  judg- 
ment. 
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ment,  unreasonable,  as  well  as  inconvenient  and  mis- 
chievousy  to  hold  that  the  period  of  two  months  is  not 
applicable  to  this  case.  Such  a  decision  would,  I  think, 
be  productive  of  infinite  mischief.  The  language  of 
the  act  admits  the  extension,  and  the  necessity  of  the 
case  requires  it;  so  that,  upon  the  question  of  time,  the 
objection  wholly  fails. 


401 


1869, 

Ex  parte 
Miller. 

In  re 
Miller. 


His  Lordship  then  examined  the  merits  of  the  case, 
and  came  to  the  conclusion  that  there  was  no  good 
petitioning  creditor's  debt. 


The  Lord  Justice  Turner. 


I  agree,  and  for  the  same  reasons. 


The    adjudication    was    accordingly   ordered   to   be 
annulled  with  costs. 
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2j^  jg      In  the  Matter  of  the  Estate  of  JANE  YATES,  deceased. 
Before  The  BRADLEY  v.  STELFOX. 

Lords 
Justices.      rilHIS  was  an  original  motion  in  the  above-mentioned 

Jan.  12.  ^"^^»  ^^^  came  before  the  Lord  Chancellor  under 

Before  The     the  following  circumstances: — 

Lord 

Chancellor         Qn  the  20th  of  November,  1 862,  Mr.  Bradley,  a  cre- 

LORD  *^ 

Westburt.  ditor  of  Miss  Jane  Yates,  who  had  been  an  innkeeper  at 
A  person  who  Manchester  and  was  the  testatrix  in  the  cause,  took  out 
creditor's  &  summons  in  the  chambers  of  the  Master  of  the  Rolls 

order  for  ad-     against   Mr.  Stelfox,   who  was  the  executor  and  sole 

mmistrabon  of  •f      ' 

A  testatrix's       devisee  and  legatee  under  the  testatrix's  will,  for  the 

Pidatiie  Court  administration  of  her  estate, 
of  the  Duchy 

and  whiTiT^'         li^vis  summons  was  served  on  Mr.  Stelfox  on  the  21  st 

neither  a  party  of  November. 

to  a  suit  in  the 

High  Court  for 

the  same  pur-        On    the   24th   of  November   a   claim   was   filed    by 

proved  b[s  debt  ^^'  (^^ollender,  another  creditor  of  the  testatrix,  in  the 
under  an  ad-     Palatine    Court   of   the    Duchy   of  Lancaster   against 

order  therein     ^r.    Stelfox   for    the   administration  of  the  testatrix's 

madesubse.      estate, 
quently  to  the 
order  m  the 

StiiTa  melir  ^o  this  claim  Mr.  Stelfox  appeared  the  next  day ; 
stranger  to  the  and  on  the  27th  of  November  an  order  for  the  admi- 
suil  and  a        nistration  of   the   testatrix's  estate   was   made  by  the 

motion  made     Palatine  Court  in  the  suit  of  ChalUnder  v.  Stelfox. 
hy  a  person  so  *^ 

circumstanced 

Court  suH^U)         ^°  ^^^  ^^^  ^^  December  an  order  was  made  in  High 

stay  proceed-  Court 

ings  therein, 

on  the  ground  of  the  order  made  in  the  Palatine  Court  suit,  was  refused,  with  costs, 
upon  the  ground  of  his  being  such  stranger. 
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Court  suit  {Bradley  v.  Stelfox)  for  the  administration  of 
the  testatrix's  personal  estate,  and  an  inquiry  was  added 
as  to  her  realty. 

Mr.  Challender  was  not  a  party  to,  nor  did  he  prove 
his  debt  under  the  order  in,  Bradley  v.  Stelfox^  but 
sought  by  the  present  motion  in  that  suit  to  have  the 
proceedings  therein  stayed  on  the  ground  of  the  exist- 
ence of  the  order  made  in  Challender  v.  Stelfox.  In 
support  of  the  motion  it  was  stated  that  l^lSths  in 
number  and  upwards  of  10-I3ths  in  value  of  the  testa- 
trix's creditors  were  resident  in  the  County  Palatine  and 
within  the  Palatine  jurisdiction ;  that  the  proceedings  in 
Challender  v.  Stelfox  were  sanctioned  by  the  majority  of 
the  testatrix's  creditors,  whilst  those  in  Bradley  v.  Stel- 
fox were  taken  by  the  Plaintiff  in  that  suit  in  contraven- 
tion of  an  understanding  come  to  between  him  and  the 
general  body  of  the  creditors  of  the  testatrix ;  that  while 
seven  of  the  general  body  of  the  creditors  had  proved 
their  debts  in  the  Palatine  Court  suit,  none  had  done  so 
in  the  High  Court  suit;  that  the  testatrix  had  no  real 
estate,  and  that  the  inquiry  as  to  real  estate  contained 
in  the  order  in  Bradley  v.  Stelfox  was  colourable  only ; 
and  that  the  testatrix's  personal  estate  was  insufficient 
for  payment  of  her  debts. 

The  Master  of  the  Rolls  thought  that,  regard  being 
had  to  the  powers  conferred  upon  the  Lords  Justices  by 
the  Court  of  Chancery  oi  Lancaster  Act,  1864  (17  &  18 
Vict.  c.  82,  s.  7),  over  the  Palatine  Court  of  the  Duchy 
and  the  proceedings  therein,  the  motion  had  better  be 
heard  by  them. 


1862. 


Bradley 

V. 

Stelfox. 


Accordingly,  by  their  Lordships'  leave  and  with  the 
Muoction  of  the  Master  of  the  Rolls,  the  motion  was  on 
his  day  made  before  them. 

Mr. 


Dec.  19. 
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Mr.  Little  appeared  for  the  PlaiDti£f  in  Ckallender  v. 
Stelfox, 

Mr.  Hobhouse  and  Mr.  E.  R.  Turner  for  the  Plaintiff 
in  Bradley  v.  Stelfox. 


Mr.  ^i£ry  for  the  Defendant  in  each  suit,  Mr.  Stelfox. 

For  Mr.  Ckallender  stress  was  laid  upon  the  facts 
above  mentioned  as  stated  on  his  behalf^  and  it  was 
urged  that  they  showed  clearly  the  propriety  of  the 
order  in  Ckallender  v.  Stelfox  being  proceeded  with, 
with  an  addition  to  the  order,  if  the  Court  required  it, 
of  an  inquiry  as  to  the  testatrix's  realty. 

For  Mr.  Bradley  it  was  urged  that  the  suit  of 
Ckallender  v.  Stelfox  was  only  instituted  with  the  in* 
tention  of  interfering  with  the  progress  of  the  High 
Court  suit  of  Bradley  v.  Stelfox ;  and  that  the  order  in 
Ckallender  ▼.  Stelfox  was  obtained  without  the  Vice- 
Chancellor  of  the  Palatine  Court  being  informed  of 
the  pending  proceedings  in  the  High  Court — a  course 
which  the  Court  would  be  slow  to  approve;  that  the 
Palatine  Court  was  of  less  extended  jurisdiction  than 
the  High  Court,  and  could  not  in  any  way  control  suits 
and  proceedings  commenced  or  pending  in  it. 

Mr.  Stelfox  left  the  matter  in  the  hands  of  the  Court 


Reference  was  made  to  Wynne  v.  Hugkes  (a) ;  Gtoyer 
V.  Peterson  (jb) ;  Harris  v.  Gandy  (c). 

The 

(a)  26  Beav.  377 ;    S.  C.  on  (6)  26  Bta^i.  83. 

apjpeal,  28    L.  J.   (N.  5.)  Ch,  (r)  1  Dt  G.,  F,  4*  /.,  13. 

485. 
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The  Lord  Justice  Knight  Bruce. 

My  learned  brother  and  myself  do  not  take  quite  the 
same  view  of  this  case,  which  involves  points  of  general 
importance.  We  think  the  case  should  be  mentioned 
to  the  Lord  Chancellor,  with  an  expression  of  our  wish 
thaty  if  his  Lordship  pleases,  he  should  hear  it  upon  the 
present  notice  of  motion.  If  he  does  so,  we  shall  have 
nothing  more  to  do  with  it. 

The  Lord  Justice  Turner  concurred. 


1868. 

On  this  day,  accordingly,  the  motion  was  brought      Jfl»»«  12. 
before  the  Lord  Chancellor. 

Upon  its  being  opened,  with  reference  to  the  alleged 
understanding  come  to  between  Bradley  and  the  general 
body  of  the  creditors  of  the  testatrix  as  to  abstaining 
from  taking  proceedings,  his  Lordship  said  he  could 
not  deal  with  the  matter  upon  the  footing  of  contract. 
It  must  be  dealt  with  on  the  footing  of  jurisdiction. 
Mr.  Challender  might  be  entitled  to  damages  from 
Mr.  Bradley  for  a  breach  of  contract,  without  however 
having  any  right  to  prevent  him  from  obtaining  in  due 
course  his  decree  in  this  Court. 

Mr.  Little  was  then  heard  in  support  of  the  motion. 

If  both  the  suits  had  been  in  this  Court,  the  proceed- 
ings in  Bradley  v.  Stelfoxy  would — upon  the  application 
of  Mr.  Challender  {TTie  Earl  of  Portarlington  v. 
Darner  (a),  and  Dyer  v.  Kearsley  {b) )  and  in  the  ab- 
sence 

(o)  2  Fh.  262.  (b)  2  Mer,  482. 


406 


CASES  IN  CHANCERY. 


1863. 


sence  of  any  valid  ground  for  applying  in  the  present 
circumstances  the  decision  in  Harris  v.  Gandy  (a) — 
have  been  stayed,  except  so  far  as  they  extended  to  the 
testatrix's  realty ;  Dry  den  v.  Foster  {b) ;  and  as  in 
Gwyer  v.  Peterson  (c)  I  do  not  object  to  an  addition  to 
the  order  in  Challender  v.  Stelfox  of  inquiries  as  to  the 
testatrix's  realty,  if  the  Court  thinks  fit  to  impose  them 
upon  me.  One  of  the  suits,  however,  is  in  the  Palatine 
Court  of  the  Duchy  of  Lancaster ^  and  it  is  believed  that 
no  reported  authority  precisely  in  point  exists.  The 
Master  of  the  Rolls,  in  Wynne  v.  Hughes  (rf),  would,  but 
for  the  existence  of  the  real  estate  in  question  there,  which 
lay  out  of  the  Palatine  jurisdiction,  have  stayed  the  pro- 
ceedings in  the  High  Court  suit.  And  the  order  taken 
on  appeal  (e)  was  so  taken  by  arrangement  between  the 
parties,  the  Lords  Justices  feeling  pressed  by  the  circum- 
stance of  there  being  real  estate  out  of  the  jurisdiction 
of  the  Palatine  Court,  [  The  Lord  Chancellor  re- 
marked that  in  Wynne  v.  Hughes  the  motion  to  stay 
proceedings  in  the  High  Court  suit  was  made  by  the 
Defendants,  the  trustees  Banner  and  Hughes ,  who  were 
also  in  the  position  of  Defendants  in  the  Palatine  Court 
suit.]  Any  distinction  which  in  that  respect  might  be 
thought  to  exist  between  that  case  and  the  present,  is 
rendered  immaterial  by  the  fact  that  here  the  Defendant 
Stelfox  in  reality  supports  the  motion.  And  the  Palatine 
Court  order  is  amply  sufficient,  when  supplemented  by 
the  powers  of  doing  justice  vested  in  the  Court  of  Appeal 
by  the  Court  of  Chancery  oi Lancaster  Act,  1854  (/),  to 

provide 


(fl)  1  De  G.,  F.  4  J.  13. 

(6)  6  Beav.  146. 

(c)  26  Beav,  83. 

{d)  lb.  377. 

(e)  28  L,J.(N,S.)  CA.  485. 

(J)  The  materia]  sections  of 


this  act  (17  &  18  Vict,  c  82)  are 
the  Ist,  2nd,  4tb,  7th  and  8th, 
and  are  respectively  as  follow :— - 
1.  <*The  Chancellor  of  the 
Duchy  and  County  Palatine  of 
Lancaster  and    the    two   Lords 
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provide  for  all  due  security  to  persons  interested.     [The 
Lord  Chancellor  remarked  upon  the  circuity  of  pro- 
cedure, 


Justices  of  the  Court  of  appeal  in 
Chancery  of  the  said  County 
Palatine." 

2.  "All  the  jurisdiction,  and 
authorities  of  the  Court  of  appeal 
may  be  exercised  either  by  one 
only  of  the  said  Lords  Justices 
and  the  Chancellor  of  the  said 
Duchy  and  County  Palatine,  sit- 
ting together  as  such  Court  of 
appeal,  or  by  both  of  the  said 
Ix>rds  Justices  sitting  together  as 
such  Court  apart  from  the  Chan- 
cellor of  the  said  Duchy  and 
County  Palatine :  Provided  al- 
ways, that  the  Chancellor  of  the 
said  Duchy  and  County  Palatine 
may,  while  sitting  alone  or  apart 
from  the  said  Lords  Justices,  have 
and  exercise  the  like  jurisdictions, 
powers  and  authorities  as  might 
have  been  exercised  by  the  Chan- 
cellor of  the  said  Duchy  and 
County  Palatine  sitting  alone  if 
this  act  had  not  been  passed." 

4.  "The  decision  of  the  ma- 
jority of  the  Court  of  appeal  shall 
be  taken  and  deemed  to  be  the 
decision  of  the  said  Court ;  and  if 
the  judges  of  the  Court  be  equally 
divided  in  opinion  on  any  cause 
or  matter  brought  before  the 
Court  by  way  of  appeal,  the 
decree  or  order  appealed  from 
shall  be  taken  and  deemed  to  be 
affirmed." 

7.  "In  all  cases  in  which  by 
reason  of  any  person  being  out  of 
the  jurisdiction  of  the  Court  of 
Chancery  of  the  said  County  Pala- 
tine or  otherwise  effectual  protec- 


tion cannot  be  given  to  any  ward 
of  the  said  Court  or  to  any  execu- 
tor, administrator,  officer  of  the 
Court,  or  other  person  entitled  to 
the  protection  of  the  said  Court 
against  any  action,  suit  or  other 
proceeding,  or  in  which  for  the 
same  reason  or  otherwise  any 
contempt  of  the  said  Court  cannot 
be  effectually  punished,  it  shall  be 
lawful  for  the  Court  of  appeal, 
upon  the  application  of  any  per- 
son concerned,  to  make  such 
order  or  orders  for  the  protection 
of  such  ward,  or  of  such  executor, 
administrator,  officer  of  the  Court, 
or  other  person  as  aforesaid,  or 
for  the  punishment  of  any  such 
contempt,  as  to  the  said  Court  of 
appeal  shall  seem  just,  and  ac- 
cording to  the  practice  of  the 
High  Court  of  Chancery  in  like 
matters;  and  every  such  order 
shall  have  the  same  operation  and 
effect  as  an  order  of  the  High 
Court  of  Chancery,  and  shall  and 
may  be  enforced,  and  all  pro- 
ceedings shall  and  may  be  had 
thereupon  as  if  the  same  had  been 
made  by  that  Court." 

8.  "  In  all  cases  in  which  any 
person  who  may  be  a  necessary 
or  proper  party  to  any  suit  or 
other  matter  in  the  Court  of 
Chancery  of  the  said  County  Pala- 
tine shall  not  be  subject  to  the 
jurisdiction  of  the  said  Court,  it 
shall  be  lawful  for  the  Court  of 
appeal,  on  the  application  of  the 
Plaintiff"  in  such  suit,  or  of  any 
person  to  whom  the  conduct  of 


1863. 

In  re 
Yatbs. 

Bradlbt 

V. 

Stblfox. 
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cedure^  which  would  be  involved  in  such  a  course,  and 
upon  the  inconvenience  which  would  attend  upon  either 
granting  or  refusing  the  motion^  viz. — that,  by  granting 
it,  his  Lordship  would  be  depriving  Mr.  Bradley  of  his 
undoubted  right  in  this  Court,  and  would  be  remitting  him 
to  a  Court  of  inferior  and  indefinite  jurisdiction,  over  whose 
proceedings  his  Lordship  had  no  control,  at  the  instance 
of  a  person  in  the  position  of  Mr.  Challendery  who,  so 
far  as  the  suit  in  the  High  Court  was  concerned,  was  a 
mere  stranger,  and  whose  motion,  if  otherwise  improper, 
could  not  be  supported  by  Mr.  Stelfox,  the  Defendant, 
thinking  it  proper;  while,  by  refusing  the  motion,  his 
Lordship  would  or  might  be  abridging  the  jurisdiction 
of  the  Palatine  Court.]  This  Court  will  pay  the  same 
respect  to  the  Palatine  Court  as  it  used  to  pay  to  equity 
proceedings  in  the  Court  of  Exchequer;  Reynolds  v. 
Fitt  {a). 


Mr.  Hohhouse  and  Mr.  JE*.  R.  Turner y  for  Mr.  Bradley^ 
were  not  called  upon,  but  on  the  last  point  referred  to 
The  Earl  of  Newbury  v.  fVren  {b) ;  and,  as  to  the  pos- 
sibility of  Mr.  Stelfox  having  pleaded  the  order  of  the 

Palatine 


•uch  auit  may  bare  been  com- 
mitted, or  of  the  party  proceeding 
in  such  other  matter,  if  that  Court 
shall  think  fit,  and  according  as  it 
shall  appear  to  that  Court  best 
calculated  to  answer  the  ends  of 
justice,  either  to  order  and  direct 
that  the  said  suit  or  other  matter 
be  transferred  to  the  High  Court 
of  Chancery,  or  otherwise  to  order 
and  direct  that  such  service  as 
may  be  proper  be  effected  upon 
such  person  out  of  the  jurisdiction 
of  the  said  Court  of  the  said 
County  Plalatine,  and  such  appli- 
cation shftil  eHher  be  made  ex- 


parte  or  upon  such  notice  as  the 
said  Coort  of  appeal  shall  think 
fit:  Proyided,  nevertheless,  that 
if  such  order  ibr  service  shall  have 
been  made  without  notice  to  any 
person  affected  thereby,  it  shall 
be  lawful  for  the  Court  of  appeal, 
upon  the  subsequent  application 
of  any  such  person,  to  make  such 
order  for  transferring  the  said  suit 
or  other  matter  to  the  High  Court 
of  Chancery,  or  otherwise,  as  to 
the  said  Court  of  appeal  shall 
leem  juft." 

(a)  19  Fff.  134. 

<^)  1  Vem.  220. 
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atine  Court  in  the  suit  of  Bradley  v.  Stelfozy  if  the 
edings  had  not  been  by  way  of  summons^  to  The 
nsoli dated  Orders  (a).  Yatks. 

Bradley 
Mr.  Bury  for  Mr.  Stelfox.  Stblpox. 

The  Lord  Chancellor  expressed  his  sense  of  the 
necessity  of  caution  in  a  case  like  the  present,  affect- 
ing,  as  it  did,  the  question  of  the  jurisdiction  of  the 
Palatine  Court ;  and  in  refusing  the  motion  with  costs^ 
his  Lordship  stated  that  he  did  so  on  the  ground  that 
the  applicant  was  a  mere  stranger  to  the  cause,  who 
desired  this  Court  to  withhold  justice  from  the  parties  to 
a  suit  therein.  His  Lordship  further  said  that  he  left 
untouched  the  question  what  the  Master  of  the  Rolls 
might  think  fit  to  do  in  the  prosecution  of  the  decree  in 
the  way  of  adopting  results  of  the  proceedings  in  the 
Palatine  Court  suit,  as  also  the  question  what  his  Lord- 
ship himself  might  have  thought  it  right  to  do  if  the 
{Mresent  motion  had  been  that  of  Mr.  Stelfox,  the  De- 
fendant and  executor.  And  his  Lordship  declined,  after 
refusing  the  motion,  to  deal  with  the  case  according  to  a 
suggestion  on  behalf  of  Mr.  Stelfox  that  the  motion 
might  be  treated  as  his,  counsel  for  Mr.  Bradley  ob- 
jecting. 

(o)  Order  XIV,  rule  7. 
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In  the  Matter  of  SIR  THOMAS  MARYON  WIL- 
SON'S ESTATE. 

And  in  the  Matter  of  THE  HAMPSTEAD  JUNC- 
TION RAILWAY  COMPANY. 

Jan.  23. 
Before  The     ^TIHIS  was  an  appeal  by  Sir  Thomas  Maryon  fVihon, 
Lords  Jus-     J.      ^^le  tenant  for  life  of  the  manor  of  Hampstead, 
Where  moniet  ^^^  ^^  order  of  Vice-Chancellor   Wood,  varying  the 

were  paid  Chief  Clerk's  certificate  in  answer  to  an  inquiry  directed 
into  Court  by  i  .   .     i  %        •  r  •  .  i  •       i 

a  railway  com-  upon  the  original  hearing  of  a  petition  presented  in  the 

th^  L^ndr       ^^^''^  matters  by  the  Appellant. 
Clauses  Con- 

SsTiw''*'  The  case  before  the  Vice-Chancellor  is  reported  in 
spect  of  copy-  Messrs.  Johnson  and  Hemming* s  Reports  (a),  where  a 
chised  under  ^^^^  statement  of  the  facts  will  be  found.  The  following 
the  prorisions    summary  of  them  contains  all  that  is  necessary  for  the 

Held,  that  the   purposes  of  the  present  report. 

tenant  for  life 

of  the  manor 

was  not  en-  The   Hampstead  Junction   Railway  Company    was 

portion^of^uch  incorporated  by  the  Hampstead  Junction  Railway  Act, 
monies  as  1853,  and  the  special  act  in  the  usual  way  incorporated 
to  him  under  ^^^  Lands  Clauses  Consolidation  Act,  1845.  Under  the 
the  provisions  powers  conferred  by  these  acts  the  company  gave  notices 
chisement  for  taking  certain  lands  which  were  copyhold  of  the 
ZSpyWd    ^'^r^or  oi  HampsUad. 


Acts,  1852 
and  1858. 


On  the  9th  o{ March,  I860,  an  agreement  was  signed 
by  the  Appellant  and  on  behalf  of  the  company  relating 
to  the  copyholds  in  question,  and,  by  such  agreement, 
a  sole  arbitrator  was  appointed  to  ascertain  the  amount 

of 

(a)    Vol.  l,p.  619. 
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of  compensation  to  be  paid  for  the  enfranchisement  of  the 
copyholds. 

On  the  15th  of  June^  1860,  the  arbitrator  awarded 
4,698/.  as  and  for  compensation  for  the  enfranchisement 
of  the  copyholds,  according  to  the  Lands  Clauses  Con- 
solidation Act,  1845,  s.  96  (a). 

It 


186S. 

In  re 

Wilson's 

Estate. 


(a)  Tlie  material  sections  of 
the  various  acts  of  parliament 
referred  to  in  the  argument  and 
judgment  are  the  following : — 
Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vkt.  c.  18), 
ss.  95,  96. 

Sect.  95.  **  Every  conveyance 
to  the  promoters  of  the  under- 
taking of  any  lands  which  shall  be 
of  copyhold  or  customary  tenure, 
or  of  the  nature  thereof,  shall  be 
entered  on  the  rolls  of  the  manor 
of  which  the  same  shall  be  held 
or  parcel,  and  on  payment  to  the 
steward  of  such  manor  of  such 
fees  as  would  be  due  to  him  on 
the  surrender  of  the  same  lands  to 
the  use  of  a  purchaser  thereof  he 
•hall  make  such  enrolment,  and 
every  such  conveyance  when  so 
enroUed  shall  have  the  like  effect 
in  respect  of  such  copyhold  or 
customary  lands  as  if  the  same 
had  been  of  freehold  tenure; 
nevertheless,  until  such  lands 
i^all  have  been  enfranchised  by 
▼irtue  of  the  powers  hereinafter 
ooDtained,  they  shall  continue 
•object  to  the  same  fines,  rents 
and  heriots  and  services  as  were 
theretofore  payable  and  of  right 
accustomed." 

Sect  96.  **  Within  three  months 
after  the  enrolment  of  the  con- 
veyance of  any  such  copyhold  or 

Vol.  Ill— 3.  E 


customary  lands,  or  within  one 
month  after  the  promoters  of  the 
undertaking  shall  enter  upon  and 
make  use  of  the  same  for  the  pur- 
poses of  the  works,  whichever 
shall  first  happen,  or  if  more  than 
one  parcel  of  such  lands  ho)den 
of  the  same  manor  shall  have 
been  taken  by  them,  then  within 
one  month  after  the  last  of  such 
parcels  shall  have  been  so  taken 
or  entered  on  by  them,  the  pro- 
moters of  the  undertaking  shall 
procure  the  whole  of  the  lands 
holden  of  such  manor  so  taken  by 
them  to  be  enfranchised,  and  for 
that  purpose  shall  apply  to  the 
lord  of  the  manor  whereof  such 
lands  are  holden  to  enfranchise 
the  same,  and  shall  pay  to  him 
such  compensation  in  respect 
thereof  as  shall  be  agreed  upon 
between  them  and  him;  and  if 
the  parties  fail  to  agree  respect* 
ing  the  amount  of  the  compen- 
sation to  be  paid  for  such  enfran- 
chisement, the  same  shall  be  de- 
termined as  in  other  cases  of  dis- 
puted compensation ;  and  in  esti- 
mating such  compensation ;  the 
loss  in  respect  of  the  fines,  heriota 
and  other  services  payable  on 
death,  descent  or  alienation,  or 
any  other  matters  which  would 
be  lost  by  the  vesting  of  such 
copyhold  or  customary  lands  in 

E  D.J.S. 
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1863. 

In  re 
Wilson's 

ESTATB. 


It  was  in  evidence  that  valuers  had  been  appointed  on 
behalf  of  the  Appellant  and  the  company  respectively; 

that 


the  promoters  of  the  undertaking, 
or  by  the  enfranchisement  of  the 
same,  shall  be  allowed  for." 

The  Copyhold  Act,  1852  (15 
&16  Fic<.  C.51).  Sect.1.  "At 
any  time  aAer  the  next  admittance 
to  any  lands  which  shall  take 
place  on  or  after  the  1st  day  of 
Jii(y,  1853,  in  consequence  of  any 
surrender,  bargain  and  sale,  or 
assurance  thereof  (except  upon  or 
under  a  mortgage  in  cases  where 
the  mortgagee  is  not  in  posses- 
sion), or  in  consequence  of  any  de- 
scent, gift  or  devise,  and  whether 
such  surrender,  bargain  and  sale, 
or  assurance,  shall  have  been 
made,  passed  or  executed,  or  such 
descent  shall  happen,  or  such  gift 
or  devise  shall  take  effect  before 
or  after  that  day,  it  shall  be  lawful 
for  the  tenant  so  admitted,  or  for 
the  lord,  to  require  and  compel  en- 
franchisement in  manner  herein- 
after mentioned  of  the  lands  to 
which  there  shall  have  been  such 
admittance  as  aforesaid,  Provided 
that  no  such  tenant  shall  be  en- 
titled to  require  such  enfranchise- 
ment until  afterpayment  or  tender 
of  the  fine  or  fines  and  of  the  fees 
consequent  on  such  admittance: 
Provided  also,  that  if  from  any 
cause  such  enfranchisement  shall 
not  take  place  until  some  event 
shall  have  happened  which  may 
require  a  second  or  any  subse- 
quent admittance,  such  second  or 
subsequent  admittance  shall  be 
made  with  all  the  rights  incident 
thereto  as  if  this  act  had  not 
passed ;  and  it  shall  be  competent 


for  the  lord  or  tenant  to  require 
and  compel  enfranchisement  upon 
or  after  such  second  or  subsequent 
admittance  in  the  manner  hereby 
provided  for  enfranchisement  upon 
the  next  admittance." 

The  Copyhold  Act,  1858(21 
&22  r*Vr.c.94)  Sect.  6.  *' Not- 
withstanding the  first  section  of 
'The  Copyhold  Act,  1852,'  it 
shall  be  lawful  from  and  after  the 
passing  of  this  act  for  any  tenant 
or  lord  of  any  copyhold  lands  to 
which  the  last  admittance  shall 
have  taken  place  before  the  1  st  of 
Jir/y,  1 853,  or  of  any  freehold  or 
customary  freehold  lands,  in  re- 
spect of  which  the  last  heriot  shall 
have  become  due  or  payable  before 
the  Ist  of  Jif/y,  1853,  to  require 
and  compel  enfranchisement  of 
the  said  lands  in  the  manner 
herein  and  in  the  said  act  men- 
tioned :  Provided  always,  that  no 
such  tenant  shall  be  entitled  to 
require  such  enfranchisement  un- 
til after  payment  or  tender  (in  the 
case  of  copyhold  lands)  of  such  a 
fine  and  of  the  value  of  such  a 
heriot,  and  in  the  case  of  freehold 
and  customary  freehold  lands,  of 
the  value  of  such  a  heriot,  as 
would  become  due  or  payable  in 
the  event  of  adm.'ttance  siibae- 
quent  to  the  1st  of  July,  1853; 
and  also  in  the  case  both  of  copy- 
hold and  of  freehold  or  customary 
freehold  lands  of  two-thirds  of 
such  a  sum  as  the  steward  would 
have  been  entitled  to  ton  fees  in 
respect  of  such  admittance  or 
heriot." 


Estate. 
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that  they  had  differed  as  to  the  details  of  the  enfran-       186S. 
chisement  compensation,  the  Appellant's  valuer  claiming,         ^  ^ 
amongst  other  things,  a  sum  of  1,016/.  as  the  amount  of     Wilsoh's 
the  fines   which  would  have  been  payable  under  the 
Copyhold  Act,  1858  (21  &  22  Vict.  c.  94),  s.  6,  to  the 
lord  of  the  manor  before  recourse  could  have  been  had 
to  a  compulsory  enfranchisement  under  that  act  and  the 
Copyhold  Act,  1852  (15  &  16   Vict.  c.  61);  and  that 
ultimately,  without  agreeing  as  to  details,  the  valuers 
had  concurred  in  fixing  the  lump  sum  before  mentioned 
as  the  amount  of  compensation;  and  that,  at  a  meeting 
before  the  arbitrator,  this  agreement  had  been  announced 
and  the  award  made  accordingly. 

The  conveyance  was  duly  executed,  and  the  com- 
pensation money,  amounting,  with  certain  odier  com- 
pensation money  in  respect  of  freehold  lands  taken  by 
the  company  and  of  which  the  Appellant  was  tenant  for 
life,  in  all  to  11,050/.,  paid  into  Court.  The  Appellant 
thereupon  presented  the  present  petition,  praying,  amongst 
other  things  and  amongst  other  sums,  payment  to  him  of 
the  above-mentioned  sum  of  1,016/.  as  part  of  the  profits 
of  his  life  estate,  and  for  investment  of  the  residue  of, 
amongst  other  monies,  the  enfranchisement  compensation 
money,  and  payment  to  him  during  his  life  of  the  divi- 
dends thereon. 

The  petition  was  originally  heard  on  the  29th  of  Juli/^ 
1861,  and  upon  the  question  of  the  1,016/.  an  inquiry  was 
directed  whether,  under  the  circumstances  in  the  petition 
mentioned,  any  fines  would  have  become  due  and  payable 
pursuant  to  the  6th  section  of  the  act  of  the  21  &  22 
Vict.  c.  94,  from  such  of  the  copyholders  in  the  petition 
named  as  were  admitted  prior  to  the  1st  o(  Juli/,  1853, 
to  the  copyhold  lands  purchased  by  the  railway  company, 

E  E2  as 


414     •  CASES  IN  CHANCERY. 

IS6S.       as  in  the  petition  also  mentioned,  and  whether  the  Ap- 
^^'^^      pellant,  as  tenant  for  life  of  the  manor  of  Hampstead^ 
Wiuom's      was  entitled  to  such  fines  (if  any)  as  aforesaid,  and  if  so, 
EiTATx.       ^\i^i  was  the  proportion  of  the  11,050/.  cash  in  the  Bank 
which  represented  the  amount  of  such  fines.     And  the 
residue  of  the  11,050/.,  after  certain  payments  to  be  made 
thereout  to  the  Appellant,  as  in  the  order  now  in  state- 
ment mentioned,  and  being  the  monies  payable  in  respect 
of  immediate  injury  to  the  life  estate  referred  to  in  the 
judgment  of  the  Lord  Justice  Knight  Bruce  below,  was 
directed  to  be  invested  and  the  dividends  paid  to  the 
Appellant  during  his  life  or  until  further  order;  and  the 
further  hearing  of  the  petition  was  adjourned  (a). 

The  Chief  Clerk,  in  answer  to  the  inquiry  so  directed, 
certified  that  there  would,  under  the  circumstances,  have 
been  payable  under  the  6th  section  of  the  SI  &  9lSt  Vict. 
c.  94,  from  the  copyholders  referred  to  in  the  inquiry  and 
admitted  prior  to  the  1st  of  •Tu/y,  1853,  the  sum  of  1,016/. 
as  fines,  and  that  the  Appellant,  as  tenant  for  life,  was 
entitled  to  the  same. 

A  summons  to  vary  this  certificate  having  been  taken 
out  and  adjourned  into  Court,  the  Vice-Chancellor  on 
the  26th  of  July^  1862,  after  argument,  varied  the  cer- 
tificate by  declaring  the  Appellant  not  entitled  to  the 
amount  of  the  fines;  and  the  decision  thus  given  was  the 
subject  of  the  present  appeal. 

Mr.  Rolt  and  Mr.  Hetherington  for  the  Appellant. 

We  rely  upon  the  Copyhold  Act,  1862,  s.  1,  and  the 
Copyhold  Act,  1858,  s.  6.    The  Lands  Clauses  Con- 
solidation 

(a)  Reg.  Lib.  1861,  B.  2168;  cited  in  Seton  on  Decreet,  f.  1069, 
SrdedU. 


EtTATI. 
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solidation  Act,  1845 — ss.  96, 96  of  which  might  at  first  be       1863. 
supposed  to  have  some  application  to  the  present  case —         . 
must  be  considered  and  construed  as  an  act  passed  in  1863     Wilson's 
only,  in  and  from  which  year  alone  it  was  incorporated 
with  the  company's  special  act,  and,  therefore,  as  an  act 
passed  subsequently  to  and  with  reference  to  the  state  of 
things  brought  into  existence  by  the  Copyhold  Act, 
186S  (a).     In  that  state  of  things  we  submit  that  the 
Appellant  is  entitled  to  the  fines  now  in  question,  and 
that  the  Chief  Clerk's  certificate  was  right. 

They  referred  to  and  commented  on  The  Ecclesiastical 
Commissioners  v.  The  London  and  South  Western  Rail- 
way Company  (b\  which  had  been  cited  on  behalf  of 
the  remaindermen  in^the  Court  below. 

Mr.  Daniel  and  Mr.  Hanson^  for  the  remaindermen, 
were  not  heard. 


The  Lord  Justice  Knight  Bruce. 

If  the  question  had  been  whether  the  interest  of  the 
tenant  for  life  should  be  severed  from  the  fund,  and  the 
residue,  free  from  that  interest,  given  over  to  the  remain- 
dermen, I  might  have  allowed  more  weight  to  the  argu- 
ment. But  here  there  is,  first,  an  assumption  of  a  certain 
benefit  of  a  particular  character  having  fallen  in  to  the 
tenant  for  life  at  a  particular  time,  which  did  not  fall  in 
at  that  time;  and,  secondly,  a  claim  on  the  part  of  the 
tenant  for  life  not  only  to  take  out  of  the  fund  the  par- 
ticular benefit  assumed  to  have  fallen  in  to  him,  but  also 
to  have  the  income  of  the  residue  as  well. 


The 


(a)  S&t  Re  Cheny*i  Eiiates,        (6)  14  C.  B.  74S. 
iDtG^F.^J.  332. 
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1863.  The  claim  is  devoid  of  justice  and  reason. 

WiLsoii's  The  possible  benefits  which  may  be  derived  from  the 

Estate.  tenancy  for  life  are  to  be  considered  in  estimating  the 
whole  value,  so  far  as  they  affect  the  particular  land 
taken.  The  fee  simple  of  the  manor  is  to  be  valued, 
and,  in  estimating  the  value  to  the  lord  of  the  manor  for 
the  time  being,  the  possibility  of  fines  is  to  be  taken  into 
consideration,  but  upon  what  principle  the  interest  of 
the  tenant  for  life  is  to  be  severed  from  the  reversion  I 
do  not  understand. 

In  my  judgment  the  Vice-Chancellor  has  taken  a 
correct  view  of  the  case.  He  gives  to  the  tenant  for  life 
damages  in  respect  of  the  immediate  injury  to  the  life 
estate,  making  the  residue  to  represent  the  inheritance, 
and  giving  to  the  tenant  for  life  the  interest  of  the  fund. 
I  do  not  see  how  the  Vice-Chancellor  could  have  taken 
any  other  course. 

The  Lord  Justice  Turner. 

I  also  agree  with  the  conclusion  of  the  Vice-Chan- 
cellor. 

Assuming  it  to  be  true  that  the  Lands  Clauses  Con- 
solidation Act,  1845,  only  came  into  operation  in  this 
case  with  the  special  act,  still,  in  considering  the  Lands 
Clauses  Consolidation  Act,  attention  must  be  paid  to  the 
circumstances  which  existed  at  the  time  when  that  act  was 
passed.  That  act  provides  for  a  conveyance  to  the  com- 
pany, which,  until  enrolment,  leaves  matters  as  they 
existed  before  its  execution.  The  property  still  retains 
its  copyhold  tenure  and  is  subject  to  copyhold  liabilities. 
Then  the  conveyance  is  to  be  enrolled  within  three 
months,  on  which  the  land  is  enfranchised  and  compen- 
sation 
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sation  is  to  be  estimated  in  the  manner  prescribed  by  the 

act     Nothinc^  can  be  more  clear  than  the  construction         . 

°  In  re 

of  this  part  of  the  act.  The  fines,  heriots  and  other  Wilson's 
services  are  to  be  estimated  and  to  be  taken  as  an  aggre-  »tatb. 
gate,  and  all  fines  are  to  be  taken  into  consideration 
which  would  have  become  due  at  any  time  but  for  the 
extinction  of  the  copyhold  tenure.  [His  Lordship  then, — 
with  reference  to  a  point  which  had  been  suggested  in 
argument  as  to  whether  or  not  the  tenant  for  life  would 
be  entitled  to  fines  becoming  due  between  the  date  of 
the  conveyance  and  that  of  the  enrolment,— intimated 
that  in  that  case  such  fines  would  be  taken  into  con- 
sideration in  the  estimate,  but  declined  to  give  any 
opinion  on  the  point,  as  not  arising  in  the  case  before 
the  Court.  His  Lordship  then  proceeded  thus:] — The 
undoubted  construction  of  the  act  must  be  to  put  the 
company  purchasing  copyhold  land  under  the  obligation 
of  paying  for  all  fines,  heriots  and  other  services  which 
may  at  any  time  thereafter  become  due;  but  there  is 
nothing  in  the  act  which  confers  on  the  tenant  for  life 
any  particular  interest  in  respect  of  any  particular  fines 
that  may  accrue  at  any  particular  time. 

According  to  the  law  as  it  existed  from  1845  to  1852, 
there  was  to  be  a  general  assessment  of  all  fines  on 
death,  descent  or  alienation. 

That  being  so  from  1845  to  1852,  can  it  be  said  that 
the  Copyhold  Acts  of  1852  and  1858  created  a  totally 
different  interest? 

An  act  passed  for  the  purpose  of  enabling  copyholders 
to  obtain  a  compulsory  enfranchisement  cannot  alter  the 
provisions  of  the  previous  act  of  1845  passed  with  a 
totally  different  object.  The  injury  which  would  be 
done  to  the  tenant  for  life  is  fully  compensated  by  the 

provisions 
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1868. 


In  re 

Wilson's 

Estate. 


provisions  of  the  Act  of  1845.  For  thereunder,  the 
tenant  for  life  gets  a  benefit  which  he  never  could  have 
got  by  himself.  He  gets  no  fines  during  his  lifetime, 
but  he  gets  the  interest  of  all  future  fines  which  may 
accrue  after  his  death.  This  is  the  principle  on  which 
the  Liands  Clauses  Consolidation  Act  is  framed. 


I  think  therefore  that  the  argument  on  behalf  of  the 
Appellant  that  there  was  a  fine  to  be  paid  to  the  tenant 
for  life  on  alienation  to  the  company  cannot  be  sustained, 
and  that  the  appeal  must  be  dismissed  with  costs. 


By  arrangement  between  the  parties,  however,  the 
costs  were  in  the  result  directed  to  be  paid  out  of  the 
fund. 


HILL  t?.  KING. 

Jan,  29. 

Before  The 

Lord 
Chancellor 

Lord 
Westburt. 

The  office  of 
tbe  Chief 
Clerk's  certi- 
ficate is  to  find 
facts  and  re- 
sults for  the 
guidance  of 
the  Court  on 

sideration,  and  October,  1857,  and  dismissed  the  summons  to  vary  with 

it  is  irregular  COStS. 

for  the  Chief 

Clerk  to  refer  (a)  32  L.  J,  {N.  S.)  Ch.  79. 

the  whole  case 

to  an  accountant  and  to  adopt  his  report  as  part  of  the  certificate. 

A  claim  by  one  partner  for  interest  on  capital  in  the  partnership  biuiness  disallowed 
under  the  circumstances  of  the  ease. 


rriHIS  was  an  appeal  by  the  Defendant  in  a  partnership 

-^      suit  from  an  order  made  by  the  Vice-Chancellor 

Stuart  on  further  consideration  and  on  the  Defendant's 

adjourned  summons  to  vary  the  Chief  Clerk's  certificate. 

By  the  order  in  question  (a)  his  Honor,  in  effect, 
allowed  the  Plaintiff*  interest  upon  capital  in  the  business 
carried  on  between  him  and  the  Defendant  in  copartner- 
ship from  the  1st  of  January,  1844,  down  to  the  3rd  of 
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costs.     It  appeared  that  the  partnership  had  been  carried        1868. 


Hill 


on  without  articles,  and  that  though  a  parol  agreement 
had  been  come  to  that  each  party  should  bring  in  500/.,  v. 

no  stipulation  had  been  made,  in  fact,  or  constituted  by        Kino, 
the  practice  of  the  partners,  for  payment  of  interest  on 
capital,  nor  did  it  appear  by  the  accounts  hereafter  men- 
tioned that  the  Respondent  had  ever  paid  600/.  as  his 
share  of  the  capital. 

The  decree  was  made  in  the  suit  on  the  ^th  of 
February,  1859,  and  thereby  the  usual  accounts  were 
directed  to  be  taken. 

The  Chief  Clerk,  by  his  certificate  made  in  pursuance 
of  the  decree,  stated  (so  far  as  it  is  material)  that  the 
dealings  and  transactions  between  the  Respondent  and 
the  Appellant  as  copartners  up  to  the  Srd  of  October^ 
1867,  appeared  in  certain  accounts  marked  A.,  B.  and  L., 
and  in  the  report  of  Mr.  Richard  Lee  thereinafter  men- 
tioned, and  which  were  respectively  filed  with  the  cer- 
tificate (a) ;  that  there  were  not  any  credits,  property 
and  effects  at  the  date  of  the  certificate  belonging  to  the 
partnership ;  that  there  was  due  from  the  Appellant  to 
the  Respondent  the  sum  of  438/.  13«.  5d,y  which  con- 
sisted of  certain  specified  particulars,  one  item  being 
"  interest  at  5/.  per  cent,  on  500/.  capital  provided  by 
the  Plaintiff  from  1st  January,  1844,  to  Srd  Octoberj 
1857,  343/.  17^.  9rf.;"  and  the  certificate  concluded  as 
follows  : — 

''In  taking  the  said  accounts  the  assistance  of 
Mr.  Richard  Lee,  of  FurnivaTs  Inn,  in  the  county  of 
Middlesex,  accountant,  has  been  had,  and  the  result 
thereof  appears  in  his  report  dated  the  12th  day  o{  June, 

186S, 

(a)  See  itat.  15  ^  16  rtct.  e.  80,  i.  42. 
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186S.        1862|  and  in  the  said  account  marked  L.     The  Plaintiff 

^^  and  Defendant  respectively  admit  that  the  statements 

o.  contained  in  the  said  report  are  correct." 

Kino, 

The  certificate  contained  no  statement  of  evidence  on 
which  it  was  founded. 

Mr.  Lees  report,  referred  to  in  and  (after  approval  by 
the  Judge)  filed  with  the  Chief  Clerk's  certificate,  was 
in  form  directed  to  the  Chief  Clerk,  and  expressed  that, 
in  accordance  with  instructions  received  from  the  Vice- 
Chancellor,  the  accountant  had  investigated  the  accounts 
in  the  suit,  and  had  obtained  such  explanations  as  he 
had  required  from  the  Respondent  and  Appellant  and 
from  their  respective  solicitors;  that  the  Respondent 
and  Appellant  and  their  said  solicitors  had  examined  the 
accounts  prepared  and  arranged  by  him,  the  result  of 
which  was  shown  in  the  account  L.  sent  therewith,  and 
had  agreed  to  certain  specified  balances,  the  ultimate 
balance  being  a  debit  balance  of  51.  As.  4ef.  from  the 
Respondent  to  the  Appellant,  which  amount  it  had  been 
also  agreed  by  the  parties  was  subject  to  alteration  in 
respect  of  two  amounts  of  25/.  \As,  and  100/.,  with  which 
the  Respondent  sought  to  charge  the  Appellant,  and  of 
the  amount,  if  anything,  to  which  the  Respondent  might 
be  found  entitled  as  interest  on  his  capital. 

The  report  in  question  then  went  on  to  give  the  par- 
ticulars relating  to  the  three  specified  accounts,  that  re- 
lating to  the  interest  on  capital  being  in  the  following 
terms : — 

"  The  Defendant  states,  that,  at  the  time  the  negotia- 
tion for  the  partnership  was  pending,  it  was  considered 
that  a  capital  of  1,000/.  would  be  necessary  for  the  pur- 
pose of  the  business,  and  it  was  arranged  that  he  and 
the  Plaintiff  should  each  provide  600/.,  and  that  he,  in 

pursuance 
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pursuance  of  that  arrangement,  paid  to  the  PlaintiiT  at  1863. 
his  counting-house  a  sum  of  500/.  in  notes  and  gold, 
but  that,  having  made  no  note  or  entry  of  the  transaction 
in  any  of  his  books,  he  cannot  name  the  day  on  which 
the  amount  was  paid,  but  he  believes  it  was  about  a  fort- 
night before  the  1st  January y  1844,  the  date  at  which 
the  partnership  commenced. 

''  He  also  states  that  he  was  aware  that  the  money  was 
to  be  paid  to  the  private  account  of  the  Plaintiff  with 
Messrs.  Pocklington  8f  Lacy  the  bankers,  through  which 
account  the  monies  of  the  firm  were  to  pass,  all  cheques 
being  drawn  by  the  Plaintiff,  and  that  he  did  not  at  any 
time  during  the  partnership  allude  to  the  subject  of  his 
capital. 

*'  He  further  states  that  the  500/.  was  the  accumula- 
tion of  his  savings  arising  from  his  business  transactions 
which  he  was  allowed  to  conduct  on  his  own  private  ac- 
count at  the  place  of  business  of  his  father,  and  that  the 
money  so  saved  by  him  was  taken  daily  from  the  count- 
ing-house, and  deposited  in  a  drawer  at  his  home,  or 
carried  about  in  his  pocket  for  the  purpose  of  making 
purchases  in  the  ordinary  course  of  his  business. 

"  He  further  states  that  there  was  a  book  in  which 
these  transactions  were  entered,  but  that  he  does  not  now 
know  where  it  can  be  found. 

"  The  Plaintiff  denies  that  the  Defendant  conducted 
such  a  business  as  to  enable  him  to  make  an  accumula- 
tion of  profit  as  alleged,  and  produces  a  book  marked 
*  H.  1,'  in  which  he  shows  an  entry  of  4/.  in  May,  1843, 
in  the  Plaintiff's  writing, '  Cash  to  Henry,  4/.,'  and  which 
he  states  to  have  been  a  loan  to  the  Defendant. 

"  The  Plaintiff  further  states  that  from  his  business 
connection  with  the  Defendant  and  his  late  father,  and 

from 
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1863.  from  his  relationship  to  the  family,  he  was  in  a  position 
to  know  that  the  Defendant  had  no  money,  and  that  he 
consequently  never  expected,  nor  did  he  receive,  any- 
thing from  him  in  respect  of  his  capital,  and  that  at  the 
time  of  negotiating  the  partnership  it  was  arranged,  in 
consideration  of  his  (the  Plaintiff)  providing  the  neces- 
sary capital,  that  the  monies  of  the  firm  should  pass 
through  his  private  banking  account,  and  that  he  should 
have  a  larger  share  of  the  profits  by  one-seventh  than  the 
Defendant 

*'  He  also  states  that  the  Defendant,  until  the  com- 
mencement of  the  proceedings  in  Chancery,  had  never 
mentioned  the  subject  of  his  capital. 

"  It  has  been  agreed  by  all  the  said  parties  (without 
prejudice  to  the  Defendant's  right  to  dispute  his  liability 
to  be  charged  with  interest  in  respect  of  the  Plaintiff's 
capital),  that  if  it  should  be  found  that  the  Defendant 
did  pay  the  500/.  to  the  Plaintiff  as  alleged,  no  interest 
account  should  be  taken,  as  in  that  case  the  capital  of  the 
partners,  irrespective  of  their  undrawn  profits,  would 
have  been  equal ;  but  if  it  shall  be  found  that  the  De* 
fendant  did  not  pay  the  500/.,  then  that  the  Defendant 
shall  (subject  to  his  right  as  aforesaid),  pay  to  the  Plaintiff 
the  sum  of  343/.  lis.  9d.  for  interest  at  5/.  per  cent,  on 
the  said  sum  of  500/.  from  the  1st  January ,  1844,  to 
3rd  October y  1857,  in  addition  to  the  amount  (if  any)  to 
which  he  may  be  found  liable  in  respect  of  the  two 
amounts  of  251.  14«.  and  100/.  (stated  in  this  report, 
folio  2),  less  the  before-mentioned  balance  of  5/.  4^$.  4fd. 
(also  stated  in  this  report,  folio  1)." 

The  Appellant  took  out  a  summons  to  vary  the  Chief 
Clerk's  certificate,  by  striking  out,  amongst  other  items, 
the  343/.  178.  9d.  for  interest  thereby  allowed  to  the 
Plaintiff,  and  such  summons  was  adjourned  into  Court* 

In 
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In  this  state  of  things,  and  under  the  circumstances        186S. 
above  mentioned,  the  order  under  appeal  was  made.  ^"^ 


Mr.  Malins  and  Mr.  Woodroffe  appeared  for  the 
Appellant. 

Mr.  Craig  and  Mr.  W.  W.  Cooper  for  the  Re- 
spondent. 

Ex  parte  Chippendale,  Re  German  Mining  Com" 
pany  (a) ;  In  re  The  Norwich  Yarn  Company  (J),  and 
Re  Magdalena  Steam  Navigation  Company  {c\  were 
referred  to. 

It  was  admitted  that  the  case  was  founded  on  Mr.  Le^s 
report,  but  the  accuracy  of  the  Chief  Clerk*s  finding  that 
the  Respondent  and  Appellant  respectively  admitted  the 
statements  contained  in  the  report  to  be  correct  was  dis- 
puted at  the  Bar. 


The  Lord  Chancellor  characterized  as  extraordi- 
nary the  course  taken  by  the  Chief  Clerk  in  referring 
the  whole  case  to  an  accountant,  who  had  made  a  state- 
ment of  results  which  did  not  come  within  the  case  made 
by  the  bill  and  was  not  justified  by  the  decree.  His 
Lordship  said  that  the  office  of  the  Chief  Clerk's  cer- 
tificate was  to  find  facts  and  results  for  the  guidance  of 
the  Court  on  further  consideration,  and  that  the  ac- 
countant's report  must  be  rejected,  and  that  with  it  must 
fall  the  order  under  appeal  which  had  been  based 
upon  it. 

The 

(a)  4  De  G  ,  Mac.  4"  G.  19,  (6)  22  Bfor.  143,  167. 

36.  (r)  Johnz.  690. 


KiMa. 
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1863.  His  Lordship  observed,  that  the  bill  was  silent  as  to 

^^  the  Respondent  having  any  capital  in  the  trade ;  that 

V.  the  partnership  account  did  not  disclose  any  such  fact, 

"*•        nor  did  the  accounts  referred  to  in  the  Chief  Clerk's 

certificate  show  any  payment  of  500/.  by  the  Respondent 

as  his  share  of  the  capital,  and  the  probabilities  of  the 

case  were  against  his  having  done  so.     His  Lordship 

said,  that  the  finding  of  the  Chief  Clerk  as  to  interest, 

which  the  Court  was  asked  to  uphold,  involved  the  triple 

assumption  (and  that  in  a  case  wherein  it  was  found  that 

there  were  no  credits,  property  and  effects  belonging  to 

the  partnership),  that  the  Respondent  had  paid  the  500/., 

that  that  sum  was  now  due  to  him,  and  that  he  was 

entitled  to  interest  thereon. 

The  claim  for  interest  must  be  disallowed  (a). 

(a)  As  to  accountants  see  In  3  De  G.,  F.  S^  J.,  194,  200  : 

re  The  London  and  Birmingham  and  as  to  the  reports  of  experts, 

and    Buckinghamihire    Raiiicay  Ford  v.  Tynte^  2  De  G.,  J.  if 

Company,  6  W.  R.  14 1  ;  Be  Agri-  S,  127. 
cuUuriit   Cattle  Insurance  Co,, 
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1868. 


Id  the  Matter  of  THE  AGRICULTURIST  CATTLE 
INSURANCE  COMPANY,  and 

In  the  Matter  of  THE  JOINT  STOCK  COMPANIES 
WINDING  UP  ACTS,  184«  &  1849,  and  THE 
JOINT  STOCK  WINDING  UP  AMENDMENT 
ACT,  1857. 


Fth.  10. 

Before  The 
LoEDi  Jus- 
tices. 

Feb.  18. 
Before  The 

Lord 
Chancellor 

Lord 
Westburt. 


It/TR.  BUSH,  on  behalf  of  the  official  manager  in  this 
winding-up,  made  an  application  to  the  Lords 
Justices  with  the  object  of  obtaining  from  them  an  order 
upon  the  Master  of  the  Rolls  to  hear  in  Chambers,  and 
not  in  Court,  a  certain  question  which  had  arisen  in 
Chambers  in  the  course  of  the  winding-up,  and  upon 
which  the  official  manager  required  a  hearing  before  the  The  Master  of 
Judge  personally,  as  distinguished  from  a  hearing  before  clined  to'hear 

the  Chief  Clerk  (a).  personally  ex- 

cept in  Court  a 
matter  arisin|f 

His  Honor   declined   to  hear   the   matter  elsewhere  yp^^  ^hxch  ' 

than  in  Court ;   but  the  official  manager  objected  to  the  o'le  of  the  par- 
ties desired  a 
adjournment  into  Court  on  the  ground  of  expense.  hearing  before 

the  Judge  per- 
sonally.   Ob- 

Their  Lordships  save  the  applicant  liberty  to  renew  j^^ting,  how- 

,     .  ever,  to  a  per- 

his  application  before  the  Lord  Chancellor,  intimating  sonal  bearing 

their  doubts  as  to  their  power  to  interfere  with  the  dis-  fn'chambe^^"* 

cretion  on  the  ground 
of  expense,*^ 

(o)  See  Re  Agriculturist  Cattle  Insurance  Company.  3  Be  C,  F.   ^^^}°  ^\ 
,_'.**  r    ^7  >        case  in  which 

*  •'•  ^9*-  the  Court  of 

Appeal  would 

not  interfere  with  the  discretion  of  the  Master  of  the  Rolls. 


4X6 
186S. 

In  re 
The  Agri- 

C0LTUR18T 

Cattle 
Iksurance 
Com  PANT, 

Feb.  18. 
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cretion  of  the  Master  of  the  Rolls  in  the  conduct  of  the 
business  of  his  Court  and  their  indisposition  to  exercise 
such  power  if  they  had  it. 


The  application  was  accordingly  this   day   renewed 
before  the  Lord  Chancellor^  but 


His  Lordship  declined  to  entertain  it. 


Feb.  14. 

Before  TTie 
Lords  Jue- 

TICBt. 

In  a  suit  in 
which  a  hut- 


In  the  Matter  of  the  Estate  of  JOHN  TEIL  deceased, 

TEILr.  BARLOW; 

and 
MILLS  V.  BARLOW. 

It/TR.  BACON  and    Mr.  Freeling,  on    behalf  of 

Messrs.  William    Wallace  and  John  Hampden 

Gledstanes,  two  of  the  Defendants  in  the  second  of  the 

L  J  J  •/>  above-mentioned  suits,  moved  before  the  Lords  Justices 
band  and  wife  / 

were  co-Plain-  that  the  decree  made  in  the  above-mentioned  matter  and 

iSmattt  ^*^s^^  '^y  ^^^'^^  Lordships  on  the  22nd  of  July,  1862, 
missing  the  bill  might  be  varied  by  substituting  the  name  of  Emma 
Defendants,  Mills,  widow,  the  surviving  Plaintiff  in  the  second 
with  costs  to     mentioned  cause  of  Mills  v.  Barlow,  for  the  name  of 

be  paid  by  the 

husband.     It  the 

afterwards  ap- 
peared that  at  the  date  of  the  decree  the  husband  was  in  fact  dead, — Held^  that  the 
taking  out  by  the  wife,  after  her  husband's  death  and  afUr  the  date  of  the  decree, 
of  a  summons  for  service  of  the  decree  upon  certain  parties,  operated  as  a  continu- 
ation of  the  suit  by  her  as  sole  Plaintiff;  and  that  the  Court  iiad  power  on  motion 
to  vary  the  decree  by  altering  its  title,  so  as  to  show  the  fact  of  the  husband's 
daath,  and  by  directing  the  costs  thereby  directed  to  be  paid  by  him  to  be  paid  by 
the  wife. 
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the  deceased  PlaintiflT  Joseph  Mills  in  that  part  of  the 
decree  which  ordered  that  the  late  V\d!\n\!\S  Joseph  Mills 
should  pay  to  the  Defendants  IVm,  Wallace  and  John 
Hampden  Gledstanes  the  amount  of  their  costs  of  that 
cause  when  taxed  as  directed  by  the  decree,  or  otherwise 
that  the  surviving  PlaintiflT  Emma  Mills,  widow,  might 
be  ordered  to  pay  to  the  Defendants  fVm,  Wallace  and 
John  Hampden  Gledstanes  the  amount  of  their  costs 
of  the  second  mentioned  cause  when  taxed. 


1863. 


The  circumstances  under  which  the  motion  was  made 
were  these : — 

The  above-mentioned  matter  was  brought  before  the 
Court  upon  the  usual  administration  summons,  taken  out 
on  the  2nd  o{  May,  1859  by  Thomas  Teil  as  PlaintiflT 
against  Sarah  Emma  Barlow  (otherwise  Sarah  Emma 
Teil),  the  administratrix  with  the  will  of  John  Teil 
annexed  as  sole  Defendant. 

The  secondly  above-mentioned  suit  was  instituted  by 
a  bill  filed  on  the  29th  of  June,  1852,  by  Emma  Mills, 
as  PlaintiflT,  against  Sarah  Emma  Barlow  (otherwise 
Sarah  Emma  Teil),  William  Wallace,  John  Hampden 
Gledstanes  and  Robert  Nesbitt,  the  three  last-named 
persons  being  the  trustees  and  executors  of  the  testator's 
will,  but  who  had  renounced  probate  thereof,  James 
Stuart,  the  executor  of  the  testator's  will  in  India,  and 
also  Thomas  Teil  and  Richard  Mowbray  John  Teil, 
as  the  several  Defendants  thereto. 


The  object  of  this  suit  was  the  general  administration 
of  the  testator's  estate,  and  it  was  sought  to  fix  the  De- 
fendant James  Stuart  with  wilful  default  The  Defendant 
Sarah  Emma  Barlow  (otherwise  Teil)  put  in  her  answer 

Vol.  Ill— 3.  F  F  D.J  8.    on 
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1863. 


Tbil 

V. 

Barlow. 
Mills 

V. 

Barlow. 


on  the  7th  of  Mai/,  1860,  and  the  bill,  which  had 
already  been  once  amended  prior  to  the  answer  being 
put  in,  was  re-amended  on  the  6th  of  May,  1861.  By 
the  re-amendment  Joseph  Mills,  whose  wife  it  appeared 
that  the  Plaintiff  Emma  Mills  was  at  the  time  when 
the  original  bill  was  filed,  was  made  a  co-Plaintiff  with 
her  in  the  suit. 


On  the  19th  of  December,  1861,  the  Vice-Chancellor 
Stuart  made  a  decretal  order  upon  the  first  mentioned 
matter  and  cause  coming  on  for  further  consideration 
and  upon  the  hearing  of  the  secondly  mentioned  cause : 
from  which  order  three  several  appeals  were  presented — 
one  by  the  Defendants  Wm,  Wallace  and  John  Hampden 
Gledstanes  ;  another  by  the  Defendant  Sarah  Emma 
Barlow  (otherwise  Teil);  and  the  third  by  the  Plaintiffs 
Joseph  Mills  and  Emma  his  wife. 


The  appeals  were  heard  by  the  Lords  Justices  on  the 
21st  and  22nA  of  July,  1862,  when  a  decree  of  the 
latter  date  was  made  in  the  above-mentioned  matter  and 
causes  directing  certain  accounts  and  inquiries  in  further- 
ance of  the  administration  of  the  testator's  estate,  and 
otherwise ;  and  amongst  other  things  ordering  that  the 
Plaintiff's  bill  in  the  secondly  mentioned  cause  should 
stand  dismissed  against  the  Defendants  Wm,  Wallace 
and  John  Hampden  Gledstanes  with  costs,  and  that  the 
Plaintiff  Joseph  Mills  should  pay  to  the  Defendants 
Wm.  Wallace  and  John  Hampden  Gledstanes  the 
amount  of  their  said  costs  when  taxed ;  and  the*  further 
consideration  of  the  matter  and  causes  was  adjourned 
to  be  heard  before  their  Lordships,  and  the  appeal 
of  the  Defendant  Sarah  Emma  Barlow  (otherwise 
Teil)  so  far  as  not  disposed  of  by  the  decree  now  in 
statement  was  to  come  on  at  the  same  time,  and  any  of 

the 
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the  parties  were  to  be  at  liberty  to  apply  to  the  Judge  or 
to  their  Lordships  as  they  might  be  advised. 

On  the  18th  of  August,  1862,  this  decree  was  passed 
and  entered,  and  under  it  the  costs  of  the  Defendants 
Wm.  Wallace  and  John  Hampden  Gledstanes  were  in 
the  course  of  taxation,  when,  on  the  17th  of  January ^ 
1863y  they  learnt  that  at  the  date  of  the  decree  the 
Plaintiff  Joseph  Mills  was  dead,  he  having  died  on 
the  20th  of  Jtt/y,  1862. 

Subsequently  to  his  death,  however,  and  to  the  date  of 
the  decree,  viz.,  on  the  24th  of  November y  1862,  the 
Plaintiff  Emma  Mills  took  out  a  summons,  which  was 
heard  on  the  27th  of  November,  1862,  for  service  of  the 
decree  upon  certain  necessary  parties. 

In  support  of  the  motion  now  made  to  their  Lordships, 
it  was  argued  that  the  taking  out  of  the  summons  just 
referred  to  by  the  Plaintiff  Emma  Mills,  after  and  with 
knowledge  of  the  death  of  Joseph  Mills,  amounted  to  an 
election  by  her  to  continue  the  secondly  above-mentioned 
suit  as  sole  Plaintifi',  and  that  the  variation  which  it  was 
the  object  of  the  motion  to  effect  in  the  decree  was 
one  which  ought  to  be  made— especially  as  the  death  of 
Joseph  Mills  had  not  been  brought  to  the  notice  of  the 
Court  at  the  time  when  the  decree  had  been  made. 

Mr.  F.  a  J.  Millar,  on  behalf  of  the  Plaintiff 
Emma  Mills,  submitted  that  the  operation  of  the  taking 
out  of  the  summons — an  act  done  simply  to  give  effect  to 
the  decree  of  the  Court — was  not  such  as  was  sought  to 
be  attributed  to  it  on  the  other  side ;  and  that  such  an 
order  as  was  sought  could  not  under. the  circumstances — 
the  decree  having  been  passed  and  entered,  and  the 

F  F  2  alteration 
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Teil 

V, 

Barlow. 
Mills 

V, 

Barlow. 


alteration  sought  being  of  so  material  a  nature — be  made 
on  motion. 

Their  Lordships  thought  the  taking  out  of  the  sum- 
mons by  the  Plaintiff  Emma  Mills  had,  under  the  cir- 
cumstances, the  efiect  attributed  to  it  on  behalf  of  the 
moving  Defendants,  and  that  the  Court  was  not  pre- 
cluded from  making  the  order  sought  on  motion,  and 
their  Lordships  directed  the  variation  to  be  expressed  to 
be  made  upon  a  suggestion  of  the  death  of  the  Plaintiff 
Joseph  Mills  prior  to  the  date  of  the  decree. 


The  order  as  drawn  up  was,  so  far  as  it  is  material,  as 
follows : — "  Upon  motion  this  day  made  unto  their  Lord- 
ships by,  &c.,  that,  &c.,  and  upon  hearing  counsel  for 
the  Plaintiff  Emma  Mills,  and  upon  reading  the  said 
decree,  &c.,  and  it  appearing  that  the  Plaintiff  Joseph 
Mills  died  previously  to  the  date  of  the  said  decree,  viz., 
on  the  20th  July,  1862,  their  Lordships  do  order  that 
the  said  decree  be  altered  by  correcting  the  title  thereof 
accordingly,  and  by  directing  the  costs  therein  mentioned 
to  be  paid  by  the  Plaintiff  Emma  Mills  instead  of  by 
the  said  Joseph  Mills,  deceased,  and  the  costs  of  the 
applicants  and  of  the  Respondent  of  this  application  are 
to  be  costs  in  these  causes.'* 
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THE    ATTORNEY-GENERAL    v.    THE    CON- 
SERVATORS  OF  THE  RIVER  THAMES. 


Feb.  18. 

Before  The 

Lord 
Chancellor 

Lord 
Westburt. 

Ti/TR.  FREELING  (with  him  Mr.  Rolt)  moved  on  The  effect 
^^    behalf  of  the  relators  and  Plaintiffs  in*this  case  f^"ea1"^ 
that  the  enrolment  of  a  decree  of  the  24th  ot  November,  against  the 
1 862  (a),  might  be  vacated.  decreHrlnly* 

to  suspend  the 
Lord  Chan- 

On   the  22nd  of  December,  1862,  the  relators  and  cellor's  signa- 

ture  of  the 
Plaintiffs  duly  entered  a  caveat  against  the  signing  of  docket  of  en- 

the  docket  of  the  enrolment  of  the  decree.  rolment,  and 

upon  the  expi- 
ration of  the 
time  limited 
On  the  26th  the  Defendants  left  the  docket  of  enrol-  for  the  opera- 

ment  with  the  Clerk  of  Record  and  Writs.  caveat  without 

effective  pro- 
ceedings 

On  the  same  day  that  officer  gave  notice  of  the  fact  founded  upon 
to  the  relators  and  Plaintiffs,  accompanied  by  a  notice  ture  is  a^ed 

that  unless  the  caveat  should  be  prosecuted  with  efiect  to  the  docket 

as  of  the  day 
within  twenty-eight  days  from  that  date  the  docket  would,  of  iu  date. 

immediately  after  the  expiration  of  twenty-eight  days,  be  The  wrvice 
presented  to  be  signed  as  if  no  such  caveat  had  been  ties  presenting 

the  docket  of 
enrolment  by 
On  the  parties 
entering  the 

with  the  proper  officer  to  sUy  the  S*^®**  *^ 

^    '■^  *         the  expiration 

signing  of  the  docket  of  the  en-  of  the  time 

rolment  of  any  decree  or  order,  h'mited  for  the 

such  caveat  shall  be  prosecuted  operation  of 

with   effect  within   twenty-eight  ^^  *»^®**»  ^"' 

days  after  the  docket  of  such  de-  ^^tuS  delivery 

of  the  docket 

to  the  messenger  for  transmission  to  the  Lord  Chancellor,  of  an  order  for  setting  down 
for  hearing  a  petition  of  appeal  filed  within  the  limited  time,  is  inoperative  to  prevent 
the  enrolment  of  the  decree. 


entered  (J). 


(a)  Seel  H.^  M,  1. 

(6)  The  Consolidated  Orders, 
Order  xziii,  rule  27,  upon  which 
the  discussion  in  the  present  case 
turned,  is  as  follows : — 

''  Where  a  caveat  is  entered 
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1863.  On  the  22nd  of  January^    1863,   the   relators   and 

^^^r         Plaintiffs  presented  a  petition  of  appeal  and  lodged  the 

o.  deposit. 

The  Conser- 
vators OF 

THE  River         On  the  23rd  the  twenty-eight  days  limited  for  the 
prosecution  of  the  caveat  with  effect  expired. 

On  the  24th  the  relators  and  Plaintiffs  served  upon 
the  Defepdants*  solicitor  a  copy  of  the  order  for  setting 
down  the  appeal.  They  alleged  that  they  were  unable 
to  obtain  such  order  duly  passed  and  entered  before 
mid-day  on  the  24th. 

Upon  such  service  being  effected  a  clerk  of  the  De- 
fendants' solicitor  made  inquiries  at  the  Record  and 
Writ  Clerks'  Office,  and  was  informed  that  the  service 
was  too  late  to  prevent  the  enrolment,  and  that  the  docket 
had  been  or  was  then  going  to  be  transmitted  to  the 
Lord  Chancellor  for  signature. 

The  Lord  Chancellor's  signature  was  appended  to  the 
docket  of  enrolment  in  due  course,  and  the  docket  as 
signed  by  him  bore  as  its  date  the  26th  of  December, 
1862. 

In  support  of  the  present  application  to  vacate  the 
enrolment,  it  was  contended  that  the  delivery  of  the 
docket  to  the  messenger  for  transmission  to  the  Lord 
Chancellor  for  signature  was,  according  to  Barnes  v. 
Wilson  (fl),  the  important  step  for  the  prevention  of  an 

appeal ; 

cree  or  order,  shall  be  left  to  be  after  tbe  expiration  of  the  said 

signed  with  the  proper  officer  by  twenty-eight  days  be  presented 

the  party  who  entered  the  same ;  to  be  signed,  as  if  no  such  caveat 

otherwise  such  caveat  shall  be  of  had  been  entered/' 
no  force,  and  the  docket  of  such  (a)  1  Ru$s,  4*  Myl.  486. 

decree  or  order  may  immediately 
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appeal ;  that,  on  the  evidence  in  this  case,  it  must  be        1868» 
taken  that  the  caveat  was  being  prosecuted  with  effect  ^^ 

at  the  time  when  such  delivery  was  made,  and  that  there-  v. 

fore  the  enrolment  was  irregular  and  should  be  vacated.  "^"^  Comsbb- 

^  VATORS  OF 

Thb  Rivbr 
Thambb. 

The   Consolidated  Orders  (a)  and  Pearce  v.  Lind- 
say ijb)  were  commented  on. 

Sir  Hugh  Cairns  and  Mr.  Cotton  for  the  Defendants, 
were  not  heard. 


The  Lord  Chancellor. 

When  a  docket  is  brought  into  the  office,  the  date  is 
affixed  to  it,  and  if  a  caveat  against  its  signature  by  the 
Lord  Chancellor  has  been  entered,  its  presentation  to 
the  Lord  Chancellor  is  deferred  till  the  expiration  of  the 
time  limited  for  the  operation  of  the  caveat.  If  the 
caveat  is  allowed  to  expire  without  other  effective  pro- 
ceedings being  founded  upon  it,  it  is  regarded  as  if  never 
entered,  and  the  Lord  Chancellor's  signature  is  appended 
to  the  docket  under  the  date  which  it  originally  bore. 
The  caveat  has  only  the  effect  of  suspending  the  signa- 
ture during  the  twenty-eight  days  limited  for  the  opera- 
tion of  the  caveat ;  but  the  suspended  signature  exists 
in  law,  subject  only  jto  the  suspensory  action  upon  it  of 
the  caveat,  and,  with  the  extinction  of  the  suspensory 
action  of  the  caveat,  arises  in  full  force. 

The  existing  order  {a)  seems  to  have  been  framed  with 
especial  reference  to  the  prevention  of  the  uncertainty 

referred 

(a)  Order  xxiii.  r.  27,  ul  out  (6)  4  De  G.  4*  J.  211. 

above. 
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1863.       referred  to  in  Barnes  v.  Wilson{a),  as  to  the  precise 
'''*-'      time  from  which  the  act  of  enrolment  was  to  be  deemed 

Att  *Gbn» 

*9,      *     complete ;  and  great  inconvenience  would  arise  if,  after 

The  Conskr*  ^^  expiration  of  the  time  limited  for  the  operation  of 

VAT0R8  OF  *  ,  .  ^ 

The  River  the  caveat,  a  party  desirous  of  appealing  could  take  steps 
with  that  view  during  the  indefinite  interval  which  might 
elapse  before  the  actual  delivery  of  the  docket  to  the 
messenger  for  transmission  to  the  Lord  Chancellor.  All 
these  things  must  be  considered  to  have  been  actually 
done  at  the  first  moment  when  they  might  rightfully  have 
been  done. 


Thames. 


Application  refused,  with  costs. 


(a)  1  Acisf.  4-  MyU  486. 


,,     ,  WATKINS  V.  WESTON. 

Mar,  4. 
Before  TAe     fTHHIS  was  an  appeal  by  Joseph  Kay^  a  son  and  one 
TICE8.         "*•      of  the  residuary  legatees  under  the  will  of  the 

A  testator  be-   testator  in  the  cause,  from  a  decision  of  the  Master  of 
queathed  lease- 
holds, upon       the  Rolls  that  the  interest  of  a  deceased  daughter  of  the 

trust  to  pa^  the  ^gg^tor  under  his  will  in  certain  leasehold  property  was 

rents  to  his  r     r      j 

daughter,  a       an  absolute  interest,  and  not  an  interest  for  life  only, 
married  wo- 
man, for  her 
separate  use ; 
but  if  his 

daughter  should  die  before  the  expiration  of  the  lease,  then  upon  trust  to  invest  the 
rents  and  allow  the  same  to  accumulate  for  the  benefit  of  the  children  of  the  daughter 
living  at  her  death.  Other  leaseholds  were  bequeathed  in  favor  of  the  testator's  two 
sons  and  their  respective  children  in  the  same  terms,  except  that  the  limitation  as  to 
separate  use  was  omitted. 

The  daughter  survived  the  testator,  but  died  before  the  expiration  of  the  lease  with- 
out ever  having  had  a  child.  HeXd^  by  the  Lord  Justice  Knight  Bruce,  affirming  the 
decision  of  the  Master  of  the  Rolls  (the  Lord  Justice  Turner  doubting),  that  upon  the 
true  construction  of  the  will  the  daughter  took  an  absolute  interest  in  the  first- 
mentioned  leaseholds. 


The 
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The  case  in  the  Court  below  is  reported  in  the  32nd 
volume  of  Mr.  BeavarCs  Reports  {a). 

By  the  will  in  question,  that  of  Joseph  Kay  the  elder, 
and  dated  the  23rd  of  December y  1847,  the  testator,  so 
far  as  is  material,  declared  his  intentions  as  follows  : — 

*'  First,  I  desire  and  direct  all  my  just  debts,  funeral 
and  testamentary  expenses  to  be  fully  paid  and  satisfied ; 
and  after  payment  thereof  and  subject  thereto,  I  give  and 
bequeath  as  follows :  I  give,  devise  and  bequeath  all  my 
real  and  personal  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  unto 
Charles  Turpin  and  William  Leonard  Watkins,  my 
executors  and  trustees  hereinafter  named,  their  heirs, 
executors,  administrators  and  assigns,  upon  the  trusts 
and  to  and  for  the  ends,  intents  and  purposes  hereinafter 
expressed  and  declared  of  and  concerning  the  same." 

The  will  then  contained  directions  for  the  sale  by 
the  testator's  executors  and  trustees  of  a  certain  lease- 
hold hotel  or  public-house  and  premises  at  New  Kingston^ 
in  Surrey,  and  the  testator  directed  his  executors  to  pay 
and  divide  the  net  proceeds  of  such  sale,  after  payment 
of  the  testator's  debts  and  funeral  expenses,  in  manner 
therein  mentioned. 


4S5 


186S. 


WATEIlIt 
V. 

Weston. 


The  will  then  proceeded  as  follows  : — **  And  as  to  all 
that  my  estate  and  interest  in  three  several  leasehold 
houses  situate  at  Bolinghroke  Rowy  Walworth,  in  the 
county  of  Surrey,  and  now  in  the  occupation  of,"  &c., 
'^  upon  trust  to  receive  the  rents  and  profits  thereof,  sub- 
ject to  the  payment  of  the  rent  and  performance  of  the 
covenants  contained  in  the  lease  under  which  I  hold  the 
same,  and  to  pay  the  same  unto  and  to  for  the  sole  and 

separate 

(a)  Page  29S. 
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separate  use  and  benefit  of  iny  said  daughter  Umnia, 
now  the  wife  of  Thomas  Wheeler,  And  I  do  hereby 
declare  that  the  same  shall  not  be  subject  or  liable  to  the 
debts,  order,  control  or  management  of  her  present  or 
any  future  husband,  and  that  her  receipts  alone  shajl  be 
sufficient  discharges  to  my  executors  for  the  same :  but 
in  case  my  said  daughter  shall  depart  this  life  before 
the  expiration  of  the  lease  under  which  I  hold  the  said 
premises,  then  upon  trust  to  invest  such  rents  and  profits 
in  the  public  securities  of  Great  Britain^  and  to  allow 
the  same  to  accumulate  for  the  benefit  of  all  and  every 
the  child  and  children  of  my  said  daughter  who  shall  be 
living  at  her  decease,  the  same  to  become  payable  to 
them  upon  their  attaining  their  respective  ages  of  twenty- 
one  years,  share  and  share  alike.  And  as  to  my  estate 
and  interest  in  the  public -house  and  premises  known  as 
the  Red  Lioriy  Walworth,  aforesaid,  and  also  the  lease- 
hold house  and  premises  known  as  No.  19^  Mount  Street, 
Walworth,  aforesaid,  now  in  the  occupation  of  , 

upon  trust  to  receive  the  rents  and  profits  thereof,  sub- 
ject to  the  payment  of  the  rent  and  performance  of  the 
covenants  contained  in  the  leases  under  which  I  hold  the 
same,  and  to  pay  the  same  unto  and  to  and  for  the  use 
and  benefit  of  my  son  Joseph  ;  but  in  case  my  said  son 
Joseph  shall  depart  this  life  before  the  expiration  of  such 
lease  or  leases,  then  upon  trust  to  invest  such  rents  and 
profits  in  the  public  funds  of  Great  Britain,  and  to  allow 
the  same  to  accumulate  for  the  benefit  of  all  and  every  the 
child  and  children  of  my  said  son  Joseph  who  shall  be 
living  at  his  decease,  the  same  to  become  payable  to 
them  on  their  attaining  their  respective  ages  of  twenty- 
one  years,  share  and  share  alike.  And  as  to  all  that  my 
estate  and  interest  in  the  public-house  and  premises 
known  as  The  White  Horse,  Cornwall  Road,  Lambeth, 
and  also  in  all  those  two  messuages  and  premises  in 

Bolinff  broke 
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Bolingbroke  Row  aforesaid,  now  in  the  respective  occu- 
pations of/*  &C.9  ''  and  the  yard  and  stable  behind  the 
same,  upon  trust  to  receive  the  rents  and  profits  thereof, 
subject  to  the  payment  of  the  rent  and  performance  of 
the  covenants  contained  in  the  leases  under  which  I  hold 
the  same,  and  to  pay  the  same  unto  and  to  the  use  of 
my  son  Edwin  ;  but  in  case  my  said  son  Edwin  shall 
depart  this  life  before  the  expiration  of  such  lease  or 
leases,  then  upon  trust  to  invest  such  rents  and  profits 
in  the  public  funds  of  Great  Britain^  and  to  allow  the 
same  to  accumulate  for  the  benefit  of  all  and  every  the 
child  and  children  of  my  said  son  Edwin  who  shall  be 
living  at  his  decease,  the  same  to  become  payable  to  them 
on  their  attaining  their  respective  ages  of  twenty-one 
years,  share  and  share  alike.  And  as  to  all  the  rest  and 
residue  of  my  estate  and  efiects  whatsoever  and  where- 
soever,  and  of  what  nature  or  kind  soever,  not  herein- 
before disposed  of,  upon  trust  for  and  I  give,  devise 
and  bequeath  the  same  unto  and  equally  between  all  and 
every  my  said  sons  Joseph  and  Edwin  and  my  said 
daughter  Emma,  or  such  of  them  who  shall  be  living  at 
the  time  of  my  decease  and  attain  their  ages  of  twenty- 
one  years.  And  I  do  hereby  declare  that  in  case  either 
of  my  said  sons  and  daughter  shall  depart  this  life  pre- 
vious to  my  decease,  or  without  leaving  child  or  children 
them  surviving,  the  share  or  shares  of  such  of  them  so 
dying  shall  be  equally  divided  between  and  amongst  the 
survivors  or  survivor  of  them  my  said  sons  and  daughter, 
share  and  share  alike." 


The  testator  died  on  the  SOth  of  October^  1850,  and 
his  will  was  proved  by  the  Plaintiff  alone,  the  other 
executor  having  renounced  probate  thereof. 


There  survived  the  testator  his  three  children  named  in 

his 


488  CASES  IN  CHANCERY. 

186S.        his  will,  namely,  Emma  (then  the  widow  of  Thomas 

Wheeler^  and  who  had  attained  her  age  of  twenty-one 

years  at  the  testator's  death),  and  the  Defendant  and 

Appellant  Joseph   Kay  and   Edwin  Kay,  who   were 

respectively  infants  at  the  testator's  death. 

Emma  Wheeler  having,  on  the  3rd  of  July^  185^, 
married  John  Weston^  died  intestate  on  the  10th  of 
Augusty  1861,  and  he  took  out  letters  of  administration 
to  her  estate.  She  never  had  any  child.  The  Ap- 
pellant Joseph  Kay  and  Edwin  Kay  had  each  attained 
the  age  of  twenty -one  years. 

The  question  now  at  issue  was  as  to  the  rights  of  the 
various  parties  in  the  events  which  had  happened  in  the 
three  leasehold  messuages  in  Bolingbroke  Row,  WaU 
worthy  mentioned  in  the  testator's  will,  and  came  on 
upon  a  bill  filed  by  William  Leonard  Watkins  to  have 
such  rights  declared. 

The  property  in  question  was  held  under  a  lease 
thereof  which  would  expire  shortly  before  Midsummer y 
1869,  and  produced  a  clear  annual  rental  of  11  ^Z. 

John  Weston  was  originally  a  Defendant  in  the  suit, 
but  died  during  its  progress,  and  it  was  thereupon  re- 
vived against  his  legal  personal  representative.  The 
other  Defendants  were  Joseph  Kayy  the  Appellant,  and 
George  Mills  Hill,  a  mortgagee  of  Edwin  Kay*s  in- 
terest under  the  will,  and  the  assignees  under  Edwin 
Kay^s  subsequent  bankruptcy. 

The  Master  of  the  Rolls  having  held  that  the  testator's 
daughter  Emma  took  the  whole  interest  in  the  leaseholds 
in  question,  the  Defendant  Joseph  Kay  appealed. 

Mr. 
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Mr.  Baggallay  and  Mr.  Nalder  in  support  of  the 
appeal* 

The  construction  placed  upon  this  will  by  the  Master 
of  the  Rolls  is,  we  submit,  erroneous.  The  bequest  in 
favor  of  the  testator's  daughter  Emma  is,  upon  the  true 
construction  of  the  will,  a  gift  for  her  life  only,  as  is 
evident  from  the  declarations  as  to  its  being  for  her 
separate  use.  But  if  it  be  thought  that,  owing  to  the 
large  introductory  words  whereby  the  bequest  is  intro- 
duced, an  absolute  interest  is  given  to  her,  still  it  is,  in 
the  events  which  have  happened,  cut  down  to  a  life  estate 
by  the  provisions  which  follow ;  Gompertz  v.  Gom^ 
pertz  (a) ;  Joslin  v.  Hammond  (h).  The  interest  be- 
yond that  for  her  life  accordingly  passes  under  the  resi- 
duary bequest  of  the  will,  wherein  the  words  "  share 
or  shares"  are  large  enough  to  carry  everything,  and 
(inasmuch  as  the  language  of  the  residuary  clause  so 
contemplates  in  the  event  of  the  daughter  dying  either 
before  the  testator,  or  without  leaving  child  or  children 
her  sur^ving,  which  latter  event  has  happened)  to  the 
testator's  sons  equally. 


1863. 


Mr.  Cotton^  for  the  assignees  of  Edwin  Kay^  was 
proceeding  to  argue  the  appeal  on  their  behalf  in  the 
same  interest  as  the  Appellants,  but  upon  Mr.  SelwyrCs 
objection  that  those  assignees,  not  having  appealed  from 
the  decree,  could  only  be  heard  in  support  of  it,  was  not 
heard. 


Mr.  Selwyn  and  Mr.  Kay^  for  the  legal  personal  repre- 
sentatives of  John  Weston. 

The  Master  of  the  Rolls  was  right  in  his  construction 
of  this  will.     It  is  the  ordinary  case  of  an  absolute  gift 

to 

(a)  2  PA.  107.  (6)  3  M .  ^  JC.  110. 
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to  the  testator's  daughter  in  the  first  instance,  subject 
to  be  cut  down  pro  tanto,  no  doubt,  by  the  subsequent 
provisions  for  the  benefit  of  her  children;  but,  failing 
them,  the  absolute  gift  in  favour  of  the  daughter  stands. 
The  introductory  words  in   this  bequest  are  sufficient 
to  give    an    absolute   interest  to   her;   and   Eaton   v. 
Barker  (a) \     Re    Corhetts    Trusts  {h)\    Norman    v. 
Kynaston  (c) ;   Jackson  v.  Noble  (d),  are  clear  autho- 
rities in  favour  of  that  absolute  interest  remaining  in 
her  in  the  events  which  have  happened.     [The  Lord 
Justice   Turner:    Those  were  all   cases   of  gifts  of 
principal  monies ;  but  that  is  not  the  case  here.]     The 
difference  is  immaterial.     As  nothing  has  happened  to 
cut  down  the  primary   absolute  interest  given  by  the 
will,  that  absolute  interest,  we  submit,  remained.     In 
Gompertz  v.  Gompertz  {e\  the  daughters'  interests  were 
expressly   to  be   "  during   their  lives  ;'*    but  there   is 
nothing  of  the  kind  here.     Even  if  the  Court  is  against 
us  on  this  point,  and  holds  that  the  interest  was  un- 
disposed of  and  passed  under  the  residuary  clause  in 
the  will,  the  daughter  Emma  is  one  of  the  residuary 
legatees,  and  her  interest  as  such  is  absolute,  she  having 
survived  the  testator.     It  is  not  divested  in  favour  of 
her  brothers  and  their  representatives  by  her  having 
died  without  leaving  child  or  children  surviving  her; 
Mytton  V.  Boodle  {f).     This   would   be   so,  even   if 
the  word    *'  or "  in  the  clause   of  substitution   as   to 
the  residuary  estate  be  read  literally.     To  read  it  so, 
however,  would  be  to  attribute  a  meaning  to  the  testator 
which  the  Court  would  be  slow  to  attribute  to  him.     For, 
while  the  general  law,  by  the  operation  of  the  new  Wills 

Act, 


(a)  2  Coll.  124. 

(6)  Johns.  591. 
(c)  29  Beav.  96 ;  3  De  G.  F. 
if  J.  29. 


{d)  2  Keen,  590. 
(e)  2  PA.  107. 
(/)  6  Sim.  457. 
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Act  (a),  under  which  this  will  operates,  would  otherwise 
provide  for  the  case  of  the  daughter  dying  in  the  tes- 
tator's lifetime  leaving  issue  living  at  the  death  of  the 
testator,  such  issue  would  be  entirely  excluded  by  read- 
ing the  word  '^  or  "  in  this  will  in  its  literal  sense.  In 
such  a  case  "  or  "  should  be  read  "  and  "  in  order  to 
effectuate  the  testator's  intention  ;  Bentley  v.  Meech  (J) ;  ^ 
and  with  this  change,  not  only  is  there  nothing  in  the 
events  which  have  happened  to  divest  the  daughter's 
interest  in  the  residue,  but  provision  is  properly  made 
for  the  happening  of  an  event  for  which  the  general  law 
does  not  provide. 
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Mr.  Baggallay^  in  reply,  referred  to   Lassence  v. 
Tierney  (c). 

Mr.  Druce,  for  the  Plaintiff*,  took  no   part  in  the 
argument. 

Mr.  Welford  for  the  Defendant  George  Mills  Hill. 


The  Lord  Justice  Knight  Bruce. 

I  agree  with  the  Master  of  the  Rolls  in  the  construc- 
tion which  he  has  put  upon  this  will.  I  think  that  an 
absolute  interest  is,  according  to  the  true  construction, 
given  to  the  daughter,  subject  to  be  cut  down  in  a  cer- 
tain event.  That  event  has  not  happened.  The  abso- 
lute interest  therefore  remains.  An  argument,  which  is 
perhaps  not  altogether  without  plausibility  against  this 
construction,  has  been  drawn  from  the  trusts  for  the 
separate  use  of  the  daughter.  I  think  that  that  has 
more  of  form  than  of  substance  in  it,  because  there  are 

similar 


(fl)  7  Will  4  4  1  Vict.  c.  26, 
s.  33. 


(6)  25  Beav.  197. 

(c)  1  M./^G.55l,56\. 
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similar  gifts  to  the  sons  with  similar  gifts  over  to  their 
children  in  the  same  terms  as  the  gift  to  the  daughter 
omitting  only  the  trust  for  separate  use.  My  judgment 
isy  that  as  the  daughter  survived  the  testator  and  then 
died  without  having  had  a  child^  the  leasehold  interest 
remained  her  own  absolutely. 


The  Lord  Justice  Turner. 

I  have  some  doubts  on  the  point,  but  as  the  Lord 
Justice  agrees  with  the  Master  of  the  Rolls^  I  may  be 
contented  with  their  opinion. 

Mr.  Druce  was  then  heard  on  the  question  of  costs. 


Their  Lordships  ordered  the  deposit  to  be  returned 
to  the  Appellant,  but  although  not  dismissing  the  appeal 
with  costs,  declined  to  give  any  one,  except  the  Plaintiff, 
costs  out  of  the  estate. 
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1863. 


ENO  V.  TATHAM. 


March 
2,3,  11. 

Before  The 
Lords  Jus- 
tices. 


npHIS  was  an  appeal  from  a  decision  of  the  Vice- 
Chancellor  Stuart  that  certain  real  estate  mort- 
gaged by  the  testator  in  the  cause  and  devised  by  his  testator's 
will  was  not,  by  reason  of  the  provisions  of  Mr.  Locke  **  contrary  or 
King^s  Act  (17  &  18  Vict.  c.  113),  primarily  liable  to  Hon  under  Mr. 

the  payment  of  the  mortgage  debt.  Act  nr^&^lS 

Kict.  c.  113), 

The  case  below  is  reported  in  the  4th  volume  of  Mr.  absence  of 

Giffard^s  Reports  {a).  »uch  intention, 

renders  amort* 
gaged  estate 

Hildred  Eno.  the  testator  in  the  cause,  was  seised  in  E"J?*"*^, 

'  liable  to  the 

fee  of  real  estate  subject  to  a  mortgage  which  he  had  payment  of 
made  of  the  estate  for  the  sum  of  1 ,700/.  St"S?^ 

By  Ck>urt  must  do 
so  from  the 


(a)  PtfgslSl. 

(6)  See  as  to  the  wills  of  per- 
sons dying  after  31st  December ^ 
1867,  the  Act  30  &  31  Vict.  c. 
69,  passed  to  amend  Mr.  Locke 
King't  Act ;  and  thereon  Nelson 
V.  Page,  L.  K.  7  Eg.  25.   See  also 


as  to  the  remarks  upon  WooUien^  Iwch  thX^" 
crqfl  V.  WooUtencrqft^  2  De  G.,  tention  is  to 
F.  Sf  J.  347,  350,  contained  in  be  collected 
the  Lord  Justice  Tta^r'i  judg-  according 

ment  in  this  case,  Browmon  v.  ^  j  "  - 

nary  mode  of 
Uwranct,  L  R.,6  Eq.  1.  coDitruing 

instruments. 
A  testator, 
by  his  will  dated  in  1 857  (6),  appointed  his  wife  to  be  his  executrix,  and  gave  her 
aU  his  personal  estate,  subject  to-  the  payment  of  his  debts,  funeral  and  testamentary 
expenses;  and  he  devised  his  real  estate  to  trustees,  who  were  to  let  the  estate 
and  pay  the  rents,  after  deducting  repairs  and  insurance,  to  the  wife  for  life. 
On  her  death  they  were  to  sell  and  apply  the  proceeds,  after  deducting  their  costs 
and  expenses,  for  the  benefit  of  the  testator's  brothers  and  sisters,  and  nephews  and 
nieces.  By  a  codicil  the  trustees  were  directed  to  hold  the  estate  for  the  testator's 
children,  and  apply  the  income  for  their  maintenance ;  but  the  trusts  of  the  will  were 
left  in  force,  in  the  event  of  all  the  children  dying  under  twenty-one.  The  testator's 
real  estate  was  subject  to  a  mortgage  created  by  himself  before  the  date  of  his  will. 
Held,  that  the  testator's  intention  was  plain,  that  his  mortgage  debt  was  to  be  paid  as 
a  debt  out  of  his  personal  estate,  and  that  the  mortgaged  estate  was  not  primarily 
liable  to  the  payment  of  it  under  the  provisions  of  Mr.  Locke  King's  Act. 
WooUUncroft  v.  Woolslencrqft,  2  Ue  G,,  F,  Sf  J.  347,  remarked  upon. 

Vol.  Ill— 3.  G  G  D.J.S. 
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1863.  By  his  will  dated  the   11th  oi  November,  1857,  he 

appointed  his  wife  Harriet  Eno  to  be  executrix,  and  his 
friends  William  Sykes  and  Isaac  Sykes  to  be  trustees. 
He  gave  his  household  goods,  live  and  dead  stock  and 
other  his  personal  estate  and  effects  whatsoever  and 
wheresoever  unto  his  wife  absolutely,  subject  to  the  pay- 
ment of  his  debts,  funeral  and  testamentary  expenses.  He 
gave  all  his  real  estates  unto  the  said  trustees  upon  and 
for  the  following  trusts  and  purposes :  upon  trust  to  let 
the  same  to  the  best  advantage  either  from  year  to  year 
or  for  a  term  of  (not  exceeding)  seven  years,  provided 
his  wife  so  long  lived ;  And  to  stand  possessed  of  the 
rents  and  profits  (after  upholding  the  buildings  and 
fences  in  tenantable  repair  and  condition,  and  keeping 
the  same  insured  against  fire)  in  trust  for  the  absolute 
benefit  of  his  wife  during  her  life,  or  otherwise  permit 
her  in  their  discretion  to  receive  and  take  the  rents  and 
profits;  And  on  the  death  of  his  wife  upon  trust  to 
absolutely  sell  his  real  estates  to  the  best  advantage, 
either  by  public  auction  or  private  contract,  and  to  buy 
in  the  same  or  any  part  thereof  at  any  auction,  and  to 
rescind  or  vary  the  terms  of  any  contract  for  sale,  and 
resell  the  same  estates  without  being  answerable  for  any 
loss  or  diminution  in  price ;  And  to  convey  and  assure 
the  said  estates  to  the  purchaser  or  respective  purchasers 
thereof  who  the  testator  declared  should  be  exonerated 
from  all  responsibility  on  taking  a  receipt  or  receipts  for 
the  sale  money  or  moneys  from  his  trustees,  or  the 
survivor  of  them,  his  executors  or  administrators.  The 
will  then  proceeded  to  declare  trusts  of  the  sale  moneys 
aforesaid  (after  deduction  by  the  trustees  of  all  their  in- 
curred costs  and  expenses)  in  favour  of  the  testator's 
brothers,  sisters,  nephews  and  nieces,  a  devise  of  trust 
and  mortgage  estates,  and  a  power  for  the  appointment 
of  new  trustees. 


The 
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The  testator  had  no  child  at  the  date  of  his  will,  but        1863. 
a  child  was  afterwards  bom  to  him,  and  he  then  made  a 
codicil  to  his  will  dated  the  6th  of  May^  1859. 

Thereby,  after  reciting  that  since  the  making  of  his 
will  his  wife  had  borne  him  a  son  whom  he  had  called 
Hildred  AUiss,  and  that  he  was  wishful  to  make  a  pro- 
vision for  him  (the  son),  also  for  any  after  born  child  or 
children,  the  testator  willed  and  declared  that  all  his  real 
estates  should  from  and  after  the  decease  of  his  wife  be 
held  by  the  trustees  of  his  will  in  trust  for  his  present 
and  every  ftiture  child  absolutely,  if  more  than  one,  to 
take  as  tenants  in  common;  and  that  the  trusts  for 
absolute  sale  and  conveyance  of  the  said  estates  and 
application  of  the  sale  money  should  arise  and  take  efiect 
only  in  the  event  of  every  child  of  the  testator  dying 
under  twenty-one  years  of  age  without  leaving  lawful 
issue.  And  he  empowered  the  said  trustees  after  his 
wife's  decease  to  apply  the  annual  income  of  his  said 
estates  for  the  maintenance  and  education  of  all  his 
children  in  such  a  way  as  the  trustees  in  their  discretion 
should  think  proper,  leaving  his  wife  to  bring  them  up 
in  the  best  manner  she  could  out  of  the  provision  made 
for  her  in  his  said  will,  to  which  end  he  appointed  her 
to  be  the  guardian  of  the  children,  and  on  her  death  he 
appointed  the  said  trustees  to  that  office.  And  the 
testator  thereby  ratified  and  confirmed  his  will  in  every 
respect  not  by  the  codicil  now  in  statement  varied  or 
altered. 

The  testator  died  on  the  2nd  of  September,  1859,  and 
soon  after  his  death  his  widow  proved  his  will  and 
codicil.     She  afterwards  married  William  Tatham. 

The  bill  in  the  cause  was  filed  by  the  infant  child  of 
the  testator  against  William  Tatham  and  his  wife  for 

G  G  2  the 
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1863. 


£no 

v. 

Tatuam. 


the  usual  accounts  of  the  testator's  personal  estate^  and 
of  his  debts  and  funeral  and  testamentary  expenses,  and 
to  have  the  mortgage  debt  paid  out  of  the  personal 
estate. 


The  Vice- Chancellor,  by  the  decree  upon  the  hearing 
of  the  cause  and  upon  a  petition  of  the  infant  Plaintiff 
and  the  Defendant  Harriet  Tatham  heard  at  the  same 
time,  so  far  as  it  is  material,  declared  that  according  to 
the  true  construction  of  the  testator*s  will  his  personal 
estate  was  primarily  liable  to  the  payment  of  the  mort- 
gage debt  (a),  and  from  this  decision  the  Defendant 
William  Tatham  brought  the  present  appeal. 


The  question  depended  upon  Mr.  Locke  King^s  Act, 
17  &  18  Vict  c.  113,  the  material  provisions  of  which 
are  set  out  below  (6). 

The 


(a)  Bdig.  Lib.  1863,  A.  205. 

(6)  17  &  18  VicLc.  113,  S.1, 
*<When  any  person  shall,  after 
the  31st  day  of  December ^  1854, 
die  seised  of  or  entitled  to  any 
estate  or  interest  in  any  land  or 
other  hereditaments  which  shall 
at  the  time  of  his  death  be  charged 
with  the  payment  of  any  sum  or 
turns  by  way  of  mortgage,  and 
such  person  shall  not  by  his  will, 
or  deed  or  other  document,  have 
signified  any  contrary  or  other 
intention,  the  heir  or  devisee  to 
whom  such  land  or  hereditaments 
shall  descend  or  be  devised,  shall 
not  be  entitled  to  have  the  mort- 
gage debt  discharged  or  satisfied 
out  of  the  personal  estate  or  any 
other  real  estate  of  such  person, 
but  tlie  land  or  hereditaments  so 
charged  shall,  as  between  the 
different  persons  claiming  through 


or  under  the  deceased  person,  be 
primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which 
the  same  shall  be  charged,  every 
part  thereof  according  to  its  value 
bearing  a  proportionate  part  of 
the  mortgage  debts  charged  on  the 
whole  thereof:  provided  always, 
that  nothing  herein  contained 
shall  affect  or  diminish  any  right 
of  the  mortgagee  on  such  lands 
or  hereditaments  to  obtain  full 
payment  or  satisfaction  of  bis 
mortgage  debt  either  out  of  the 
personal  estate  of  the  person  so 
dying  as  aforesaid  or  otherwise : 
provided  also,  that  nothing  herein 
contained  shall  affect  the  rights 
of  any  person  claiming  under  or 
by  virtue  of  any  will,  deed  or 
document  already  made  or  to  be 
made  before  the  1st  day  of  J»n- 
wry,  1855." 
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The  arguments  for  the  Appellant  sufficiently  appear        1863. 

from  the  judgment  of  the  Lord  Justice  Turner.  ^■-•^/-^i/ 

Eno 

For  the  Plaintiff,  and  also  for  the  Defendant  Harriet  Tatham. 
Tatharriy  who  under  an  order  appeared  separately  from 
her  husband  and  supported  the.  Plain  tiff's  interest,  it  was 
contended  that  the  whole  scope  of  the  testator's  will  and 
codicil  was  inconsistent  with  the  idea  that  the  mortgaged 
estate  was  to  bear  its  mortgage  debt,  a  construction 
which  would  render  the  codicil  mere  waste  paper,  and 
that  there  was  upon  the  face  of  the  will  and  codicil  a 
sufficient  ''contrary  or  other  intention**  within  the 
meaning  of  Mr.  Locke  King*s  Act  to  exclude  its  applica- 
tion in  the  present  instance.  It  was  stated  as  a  matter  of 
fact  that  an  examination  of  the  original  will  showed  that 
the  words  ''  subject  to  the  payment  of  my  debts,  funeral 
and  testamentary  expenses "  did  not  begin  a  new 
sentence. 

The  antecedent  authorities  upon  the  Act  in  question 
which  were  referred  to  and  discussed  were  the  follow- 
ing:—  Greated  v.  Greeted  {a);  Woolstencroft  v.  WooU 
stencroft  (J),  reversed  on  appeal  {c)\  Pembrooke  v. 
Friend (d);  Stone  v.  Parker  (e) ;  Smith  v.  Smith  {f)\ 
Allen  V.  Allen  (ff) ;  Mellish  v.  Vallins  Qi) ;  Newman  v. 
Wilson  (i);  Rowson  v.  Harrison  (A);  Moore  v.  Moore  {I), 

Bootle  V.  Blundell  (m)  was  also  referred  to. 

Mr.  Bacon  and  Mr.  Bedwell  appeared  for  the  Ap- 
pellant. 

Mr. 

{a)  2G  Beav.  621.  (i)  31  Beav,  34. 

(6)  2  Giff,  192.  {k)  lb.  207. 

(c)  2  De  G.,  F.  St  J.  347.  (/)  10    W.    R.   877;  subse- 

(</)  1  /.  4r  H.  132.  quently  reversed  on  appeal  on  the 

(e)  1  Dr,  Sf  Sm,  212.  authority  of  the  present  case,  1 

(/)  3  Giff.  263.  De  G.,  J.  4*  S.  602. 

(g)  30  Beat.  395.  (m)  1  Mer.  193. 

(A)  2  J.  *  H.  194. 
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Mr.  Schomberg  for  the  Plaintiff. 


Mr.  Martindale  for  Mrs.  Tatham, 


Judgment  reserved. 


March  11. 


The  Lord  Justicb  Turner,  after  stating  the  facts 
to  the  effect  of  the  above  statement  of  them,  and  re- 
ferring to  the  provisions  of  Mr.  Locke  King's  Act  (a), 
proceeded  as  follows : — 

Before  the  passing  of  this  act  the  heirs  and  devisees 
of  mortgaged  estates  were  entitled  as  against  next  of  kin 
and  residuary  legatees,  to  have  mortgage  debts  contracted 
by  their  ancestors  or  testators  paid  out  of  the  personal 
estate,  and  in  some  cases  out  of  other  property ;  but  by 
this  act  mortgaged  estates  are  made  primarily  liable  to 
the  payment  of  the  mortgage  debts,  unless  a  contrary  or 
other  intention  be  signified  by  will,  deed  or  other  docu- 
ment. It  is  to  be  observed,  however,  that  where  the 
contrary  or  other  intention  is  signified  in  the  mode 
pointed  out,  the  act  has  not  altered  the  law  ;  and  that  it 
has  in  no  way  specified  the  mode  in  which  the  intention 
is  to  be  collected,  further  than  that  it  is  to  be  collected 
from  the  will,  deed  or  document.  It  has  not  prescribed 
that  express  declaration  shall  be  necessary  for  the  purpose 
of  indicating  the  intention ;  and  no  doubt  if  it  had  been 
so  intended,  it  would  have  been  so  provided ;  but  the 
legislature  has  been  silent  upon  this  point.  The  act,  as 
I  understand  it,  has  lefl  the  Court  to  collect  the  intention 
from  the  will,  deed  or  document,  by  which  it  is  to  be 
signified,  and  to  collect  it  according  to  the  ordinary  mode 
of  construing  such  instruments. 

This 

(a)  17  4r  18  TtcU  c.  113.    iS^  abou^  p.  446,  note 


*  i 


CASES  IN  CHANCERY.  440 


This  being,  as  I  conceive,  the  general  eflect  of  the  act,        1863. 

we  must  consider  the  provisions  of  this  will  with  reference      ^^7^^^ 

to  their  bearing  upon  it.  v. 

Tatram. 

The  testator  has  by  his  will  appointed  his  wife  to  be 
his  executrix,  and  has  given  to  her  all  his  personal  estate 
subject  to  the  payment  of  his  debts,  funeral  and  testa- 
mentary expenses,  and  he  has  devised  his  real  estates  in  a 
mode  which  certainly  does  not  in  any  way  point  to  this 
mortgage  debt  being  paid  out  of  them.  By  the  will  the 
trustees  are  to  let  the  estate.  They  are  to  pay  the  rents, 
after  deducting  repairs  and  insurance,  to  the  wife  for  life. 
On  her  death  they  are  to  sell  and  apply  the  proceeds,  after 
deducting  their  costs  and  expenses,  for  the  benefit  of  the 
testator's  brothers  and  sisters,  nephcMrs  and  nieces.  I 
may  observe  in  passing  that  the  deductions  to  which 
the  testator  refers  in  the  will  furnish  at  least  some  indi- 
cation of  his  intention. 

By  the  codicil  the  trustees  are  to  hold  the  estate  for 
the  children  and  to  apply  the  income  for  their  mainte- 
nance, but  the  trusts  of  the  will  are  left  in  force  in  the 
event  of  all  the  children  dying  under  twenty-one. 

Looking,  therefore,  at  the  provisions  of  this  will  and 
codicil,  both  with  respect  to  the  real  and  the  personal 
estate,  it  seems  to  me  to  be  plain,  that  this  testator 
intended  his  debts  to  be  paid  out  of  bis  personal  estate. 
But  the  mortgage  debt  in  question  was  his  debt;  and  the 
will,  so  far  as  I  can  see,  contain^  nothing  which  in  any 
way  indicates  any  intention  on  the  part  of  the  testator  to 
distinguish  this  particular  debt  from  his  other  debts. 

I  think  it  clear,  therefore,  that  this  testator  has  by  his 
will  signified  his  intention  that  this  mortgage  debt  should 
be  paid  out  of  his  personal  estate,  and  therefore  that  his 

real 
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1863.       real  estate  should  not  be  primarily  liable  to  the  payment 
of  it 

It  was  suggested  on  the  part  of  the  Appellant  that^ 
having  regard  to  the  provisions  of  the  act,  this  mortgage 
debt  ought  not  to  be  considered  as  a  debt  within  the 
meaning  of  the  direction  for  payment  of  debts  contained 
in  this  will,  and  the  more  so  as  debts  secured  by  mort- 
gage were  not,  as  it  was  said,  ordinarily  treated  or 
spoken  of  as  debts.  But  I  take  the  general  rule  of  law 
to  be  that  the  intention  of  a  testator  is  to  be  collected 
from  the  words  which  he  has  used,  construed  according 
to  their  ordinary  sense  and  meaning ;  and  the  act  does 
not,  as  I  think,  at  all  affect  the  construction  to  be  put 
upon  the  words  of  the  instrument  by  which  the  intention 
is  to  be  signified.  If  the  act  had  said  that  in  all  cases 
mortgage  debts  should  be  borne  by  the  mortgaged 
estates,  there  might  perhaps  have  been  some  foundation 
for  the  suggestion,  that  this  mortgage  debt  ought  not  to 
be  considered  as  a  debt  within  the  meaning  of  the  will ; 
but  the  whole  statute  having  left  the  question  upon  the 
intention,  the  words  of  the  will  must,  as  I  conceive, 
receive  their  ordinary  interpretation;  and  as  to  the 
suggestion  that  debts  secured  by  mortgage  are  not 
ordinarily  considered  or  spoken  of  as  debts,  to  give  any 
weiglit  to  this  suggestion  would  be  not  only  to  contra- 
vene the  rule  of  law  to  which  I  have  referred,  but  to 
contradict  the  whole  law  and  practice  of  the  Court. 

Again,  it  was  said  for  the  Appellant,  and  has  been  said 
in  some  of  the  cases,  that  the  words  '^subject  to  the 
payment  of  my  debts  and  funeral  and  testamentary 
expenses"  were  mere  words  of  form  and  expressed 
nothing  beyond  what  the  law  would  import.  But  the 
words  at  least  include  this,  that  the  testator  had  in  view 
that  by  law  his  personal  estate  would  be  applicable  to  the 

pajrment 
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payment  of  his  debts,  and  that  he  meant  that  it  should  be        1863. 
so  applied. 

Reliance  was  also  placed  on  the  part  of  the  Appellant 
on  what  was  said  by  the  late  Lord  Chancellor  in  WooU 
stencroft  v.  JFoolstencroft,  that  "the  same  rule  should 
now  be  observed  with  respect  to  exempting  the  mortgaged 
land  from  the  payment  of  the  mortgage  money  as  was 
before  observed  with  respect  to  exempting  the  personal 
estate,  the  mortgaged  lands  being  now  primarily  liable  as 
the  personal  estate  had  been  liable  previously.**  I  think 
however  that  this  dictum  of  the  late  Lord  Chancellor 
probably  meant  no  more  than  that,  in  his  opinion,  the  in- 
tention that  the  mortgaged  estate  should  not  be  primarily 
liable  to  the  mortgage  debt  must  be  clearly  proved,  and 
in  this  I  agree ;  but  if  the  dictum  was  intended  to  go 
further,  and  to  this  extent,  that,  as  it  is  necessary  for  the 
exoneration  of  the  personal  estate  to  show  an  intention 
not  merely  to  charge  the  real  estate,  but  also  to  discharge 
the  personal,  so  in  cases  under  this  statute  it  would  be 
necessary,  in  order  to  exonerate  the  mortgaged  estate  from 
the  mortgage  debt,  to  show  not  merely  an  intention  to 
charge  some  other  fund  with  the  debt,  but  also  an 
intention  to  discharge  the  mortgaged  estate,  I  am  not, 
(speaking  as  I  desire  to  do  with  the  most  sincere  respect 
for  the  late  Lord  Chancellor's  opinion,)  prepared  to  follow 
the  dictum  as  so  understood.  For  I  think  that  in  esti- 
mating the  proof  which  is  necessary  to  show  that  the 
mortgaged  estate  is  not  to  bear  the  mortgage  debt  the 
statute  must  be  observed,  and  that  according  to  the 
statute  it  is  sufficient  to  show  a  contrary  or  other  inten- 
tion, by  whatever  means  that  intention  may  be  proved. 

This  provision  of  the  statute  seems  to  me  to  destroy 
the  analogy  between  the  two  classes  of  cases  pointed  at 
by  the  late  Lord  Chancellor.     In  the  one  class  of  cases 

the 
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1863.  the  estate  primarily  Uable  has  to  contend  with  the  settled 
rule  of  law,  which  fixes  the  primary  liability  on  the  per- 
sonal estate.  In  the  other  cases  the  estate  primarily 
liable  has  to  contend  only  with  the  statutory  rule,  which 
18  not  in  conformity  with  the  general  rule  of  law,  and  is 
in  terms  made  dependent  upon  the  intention. 

With  reference  to  the  authorities  which  were  cited  in 
the  course  of  the  argument,  many  of  them  have  not,  I 
think,  any  bearing  on  the  present  case ;  and  as  to  such 
of  them  as  bear  upon  it,  some  have  been  decided  in 
£Eivor  of  the  mortgaged  estate  being  primarily  liable  to 
the  payment  of  the  mortgage  debt,  and  others  in  favor 
of  its  not  being  so  primarily  liable  where  the  wills  have 
contained  directions,  the  same  or  similar  to  those  con- 
tained in  this  will,  that  the  debts  should  be  paid  out  of 
the  personal  estate. 

For  the  reasons  which  I  have  given,  my  opinion 
agrees  with  the  cases  in  which  it  has  been  held  that, 
under  such  circumstances,  the  mortgaged  estate  is  not 
primarily  liable  to  the  payment  of  the  mortgage  debt ; 
and  I  think,  therefore,  that  this  appeal  must  be  dis- 
missed :  but,  having  regard  to  the  conflict  of  the  autho- 
rities, I  think  it  should  be  dismissed  without  costs 
beyond  the  deposit 

The  Lord  Justice  Knight  Bruce. 

In  this  case  the  Appellant's  theory  renders  merely 
superfluous  the  words  '^  subject  to  the  payment  of  my 
debts,  funeral  and  testamentary  expenses,*'  contained  in 
the  will,  and  makes  them  operate  as  nothing :  a  circum- 
stance not,  I  think,  to  be  overlooked.  But  without 
laying  stress  exclusively  on  those  words,  I  am  of  opinion 
that  by  the  whole  contents  of  the  will  and  codicil  taken 

together 
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together  the  testator  has  signified  an  intention  that  the 
mortgage  debt  in  question  (which  is  admitted  by  the 
Appellant  to  have  been  the  testator's  own  debt  contracted 
before  the  will  was  made)  should  be  paid  out  of  his  per- 
sonal estate^  and  not  thrown  on  the  mortgaged  property 
exclusively  or  primarily ;  and  I  think  that  the  rights  of 
the  parties  consequently  are  not  affected  by  the  statute 
17  &  18  Vict.  c.  113 — an  act  of  parliament  which  seems 
to  have  been  not  less  beneficial  to  the  legal  profession, 
than  to  any  other  class  of  the  Queen's  subjects.  I  think 
that  the  Respondents,  or  one  of  them,  should  take  the 
deposit. 


1863. 


In  the  Matter  of  J.  R.  IVES,  a  Lunatic. 

rriHIS  was  the  petition  of  the  committee  of  the  lunatic, 
seeking  (amongst  other  things)  that  proper  direc- 
tions might  be  given  for  carrying  into  effect  a  former 
order  of  their  Lordships  in  the  matter. 

By  the  order  in  question,  which  was  dated  the 
29th  of  January,  1863,  the  secretary  or  other  the  proper 
officer  for  the  time  being  of  the  London  and  North 
Western  Railway  Company  was  to  be  at  liberty  to 
transfer  into  the  name  of  the  Accountant-General  in  trust 
in  the  lunacy  a  sum  of  6,187/.  \0s,  consolidated  stock  of 
the  company  standing  in  the  lunatic's  name  in  their 
books. 

The  mode  of  transfer  of  the  stock  in  question  was  by 
the  constitution  of  the  company  governed  by  the  pro- 
visions 


Apr.  17. 

Before  The 
Lords  Jus- 

TICKf. 

Railway  stock 
standing  in  the 
name  of  a 
lunatic  in  the 
books  of  a 
company,  by 
the  constitu- 
tion of  which 
transfers  of 
stock  are 
required  to  be 
by  deed,  is 
<*  stock"  within 
the  meaning 
of  the  Lunacy 
Regulation 
Act  (16  &  17 
Vict,  c.  70), 
and  trans- 
ferable by  an 
order  under 
the  140th  sec- 
tion thereof. 
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1863.       visions  of  the  Companies  Clauses  Consolidation  Act, 
1845  (a),  and  therefore  required  a  deed. 

On  this  ground,  therefore,  and  on  the  ground  of  con- 
sequent want  of  jurisdiction  in  the  Court  to  make  the 
order  of  the  29th  of  January ^  1863,  the  secretary  of 
the  company  declined  to  accede  to  an  application  made 
to  him  to  give  efiect  to  the  order  in  question  by  trans- 
ferring the  stock  in  accordance  with  the  liberty  thereby 
accorded. 

The  object  of  the  present  petition  was  to  have  the 
order  carried  into  effect. 

Mr.  Wichens  for  the  Petitioner. 

Mr.  Davey  for  the  lunatic's  heir-at-law  and  next  of 
Kin. 

Mr.  Speed  for  the  company. 

For  the  Petitioner,  and  also  the  lunatic's  heir-at-law 
and  next  of  kin,  the  2nd  and  1 40th  sections  of  the 
Lunacy  Regulation  Act  (J)  were  relied  on  as  virtually,  if 

not 

(a)  Stat.  8  &  9  Vict,  c.  16,  the  consideration   shall  be  duly 

which,  by  its  14th  section,  pro-  stated;  and  such   deed  may  be 

▼ides  as  follows : —  according   to   the    form    in   the 

''  Subject  to  the  regulations  schedule  (B)  to  this  Act  annexed, 
herein  or  in  the  special  act  con-  or  to  the  like  effect." 
tained,  every  shareholder  may  sell  (6)  Stat.  16  &  17  Vict,  c.  70. 
and  transfer  all  or  any  of  his  The  sections  in  question,  so  far  as 
shares  in  the  undertaking,  or  all  they  are  material,  are  respectively 
or  any  part  of  his  interest  in  the  as  follows  : — 
capital  stock  of  the  company,  in  *'  2.  In  this  Act,  unless  there 
case  such  shares  shall  under  the  be  something  in  the  subject  mat- 
provisions  hereinafter  contained  ter  or  context  repugnant  to  the 

be  consolidated  in  to  capital  stock;  construction, — 

and  every  such  transfer  shall  be  *'  The  word  *■  stock '  shall   be 

by  deed  duly  stamped,  in  which  construed    to    comprehend    any 
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not  literally,  enabling  the  Court  to  make  such  an  order 
as  that  of  the  29th  oi  June,  1863. 

For  the  company  the  contrary  view  was  urged,  and 
reliance  placed  upon  the  141st  and  142nd  sections  of 
the  act  (a). 

Their 


1863. 


In  re 

IVBS. 


fund,  annuity  or  security  trans- 
ferable in  books  kept  by  any  com- 
pany or  society,  or  any  money 
payable  for  the  discharge  or  re- 
demption thereof,  or  any  share  or 

interest  therein And 

the  provisions  relating  to  'the 
Bank  of  England '  shall  be  con- 
strued to  extend  and  be  applicable 
to  the  Eoit  India  Company,  the 
South  Sea  Company,  and  every 
other  company  or  society  estab- 
lished or  to  be  established. 

"  140.  Where  any  stock  is 
standing  in  the  name  of  or  vested 
in  a  lunatic  beneficially  entitled 

thereto, the  Lord 

Chancellor,  intrusted  as  aforesaid, 
may  order  some  fit  person  to 
transfer  the  stock  to  or  into  the 
name  of  a  new  committee,  or 
into  the  name  of  the  Accountant* 
General  of  the  Court  of  Chancery, 
or  otherwise,  and  also  to  receive 
and  pay  over  the  dividends  thereof, 
or  such  sum  or  sums  of  money 
and  in  such  manner  as  the  Lord 
Chancellor  intrusted  as  aforesaid 
may  order." 

(a)  Which  are  respectively  as 
follows : — 

**141.  Where  any  stock,  or 
any  portion  of  the  capital  stock, 
or  any  share  of  any  company  or 
society,  whether  transferable  in 
books  or  otherwise,  is  standing  in 


the  name  of  or  vested  in  a  per- 
son residing  out  of  England  and 
Wales,  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  upon  proof 
to  his  satisfaction  that  the  person 
has  been  declared  idiot,  lunatic, 
or  of  unsound  mind,  and  that  his 
personal  estate  has  been  vested 
in  a  curator  or  other  person  ap- 
pointed for  the  management 
thereof,  according  to  the  laws  of 
the  place  where  he  is  residing, 
may  order  some  fit  person  to 
make  such  transfer  of  the  stock, 
or  such  portion  of  the  capital 
stock  or  share  as  aforesaid,  or 
any  part  or  parts  thereof  respec- 
tively, to  or  into  the  name  of  the 
curator  or  other  person  appointed 
as  aforesaid  or  otherwise^  and 
also  to  receive  and  pay  over  the 
dividends  thereof  as  the  Lord 
Chancellor  intrusted  as  aforesaid 
may  think  fit 

"  142.  Where  an  order  is  made 
under  this  act  for  the  transfer  of 
stock  the  person  to  be  named  in 
the  order  for  making  the  transfer 
shall  be  some  proper  oflScer  of 
the  company  or  society  in  whose 
books  the  transfer  is  to  be  made; 
and  where  the  transfer  is  to  be 
made  in  books  kept  by  the  Go- 
vernor and  Company  of  the  Bank 
of  England,  the  officer  to  be 
named  shall  be  the  secretary  or 
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Their  Lordships  thought  that  the  language  of  the 
140th  section  of  the  Lunacy  Regulation  Act  was  such 
as  to  admit  of  the  view  taken  by  the  Petitioner,  and  that 
the  balance  of  convenience  and  inconvenience  prepon- 
derated in  favour  of  such  view  ;  and  they  made  an  order 
directing  the  secretary  of  the  company  to  transfer  the 
stock  in  question  according  to  the  terms  of  the  former 
order. 

deputy  secretary,  or  accountant-      general  for  the  time  being  of  the 
general   or    deputy  accountant-      said  Governor  and  Company." 


ExparteTHE  DUDLEY  AND  WESTBROMWICH 

BANKING  COMPANY. 

In  the  Matter  of  WILLIAM  HOPKINS, 

a  Bankrupt. 

It/TR.  DANIEL  and  Mr.  Little  appeared  in  this  case 
on  behalf  of  the  Dudley  and  West  Bromtcich 
Wbstburt.    Banking  Company  in  support  of  an  appeal  from  an  order 
of  the  Birmingham  District  Court  of  Bankruptcy. 

The  order  was  pronounced  on  the  18th  of  February ^ 
1863,  and  it  was  so  dated  on  the  file  of  proceedings. 


A^pr,  15. 

Before  The 

Lord 
ChanceUor 

Lord 


The  twentv- 
one  days  from 
the  date  of  a 
decision  or 
order  of  the 
Court  of 
Bankruptcy, 
within  which, 
according  to 
the  Bankrupt 
Law  Consou- 
dation  Act, 


It  was  not,  however,  drawn  up  till  the  26th  of  Feb- 
ruaryj  1863,  as  appeared  by  the  initials  of  the  registrar 
1849  (12  &  13  appended  to  that  date  at  the  foot  of  the  order;  and  it 
8. 12,  an  ap- '   was  stated  that  the  date,  the  18th,  had  been  filled  in  upon 

peal  from  such  ^  j^lank  space  left  for  the  purpose. 

decision  or  ■  ■      * 

order  must  be  The 

entered,  date 

from  the  day  when  the  decision  or  order  sought  to  be  appealed  from  is  pronounced,  and 

not  from  that  on  which  it  is  drawn  up,  although  the  latter  date  appears  on  the  order. 
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The  appeal  was  not  entered  until  the  17th  o{  March, 
1863. 

Mr.  Bacon  and  Mr.  De  Gex,  for  the  Respondent 
William  Hopkins,  took  a  preliminary  objection  that  the 
appeal  was  too  late  (a),  citing  Ex  parte  Hookey,  In  re 
The  Risca  Coal  and  Iron  Company  (J),  and  Ex  parte 
Sanderson  (c). 


1863. 

£x  parte 

The  Dudley 

AND  West 

Bromwich 

Banking 

Company. 

In  re 
Hopkins. 


Mr  Daniel  and  Mr.  Little  submitted  that  Ex  parte 
Heslop  {d)  was  an  authority  in  favor  of  the  appeal  being 
in  time,  the  26th  oi  February,  1863  being  the  day  from 
which  the  order  sought  to  be  appealed  from  ought  to  be 
held  to  speak. 


The  Lord  Chancellor  said  that  the  date  of  the 
order  must  be  taken  to  be  the  18th  of  February,  1863, 
and  that  the  appeal  was  too  late.  His  Lordship  dis- 
missed the  appeal  with  costs. 


(a)  The  Bankrupt  Law  Con- 
solidation Act,  1849  (12  &  13 
Vict.  c.  106),  s.  12  requires  an 
appeal  to  be  entered  within 
twenty-one  days  "from  the  date 


of  any  decision  or  order  of  the 
Court." 

(6)  4  De  G.,  F.  ^  J.  456. 

(c)  1  Mac.  4-  G.  306. 

\d)  1  De  G.,  M.  *  G.  477. 
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Ex  parte  WILLIAM  PAINE  and 
JOSEPH  LENTON. 

In  the  Matter  of  WILLIAM  GLEAVES,  a  Bankrupt. 

ri^HIS  was  an  appeal  by  William  Paine  and  Joseph 
Lenton,  the  assignees  of  the  above-named  bank- 
rupt, from  an  order  of  Mr.  Commissioner  Holroyd^ 
who,  after  the  decree  made  by  the  Lord  Chancellor  in 
and  wife  mort-  the  suit  of  Gleaves  v.  Paine  {a),  admitted  the  Defendant 
^Xof  wUch  Thomas  Pyke^  the  mortgagee,  to  prove  in  the  bankruptcy 
they  were         for  the  full  amount  of  his  mortgage  debt. 

seiBed  in  right 
of  the  wife,  to 
whom  the 
equity  of  re- 
demption was   interests  of  the  various  parties  thereto,  and  the  Lord 


Ajpril  151 

Before  The 

Lord 
Chancellor 

Lord 
Wests  URT. 

A  husband 


The  nature  of  the  suit  of  Gleaves  v.  Paine^  and  the 


Chancellor's  decree  in  question  appear  from  the  former 
Report. 

Briefly 

(a)  1  Dt  G.,  J.  4-  S.  87. 


reserved  by 
the  mortgage 
deed,  llie 
husband  be- 
came bank- 
rupt, and  in 
a  suit  by  the 
wife  for  a 

settlement  of  the  equity  of  redemption  on  her  and  her  children,  and  for  redemption 
as  against  the  mortgagee,  and  for  foreclosure  against  the  assignees  and  the  husband, 
the  assignees  disclaimed,  and  a  decree  was  made  giving  the  wife  the  right  to  redeem 
as  against  the  mortgagee  and  settling  the  whole  fee  upon  herself  and  her  children, 
the  husband  not  objecting.  The  mortgagee  afterwards  applied  in  the  bankruptcy  and 
was  there  allowed  to  prove  the  whole  amount  of  his  mortgage  debt  against  the  bank- 
rupt's estate.     Held: — 

1.  That  the  disclaimer  of  the  assignees  was  intended  only  to  accelerate  the  wife's 
rieht  to  redeem,  if  she  elected  so  to  do;  but  that  if  she  elected  not  to  redeem,  and  her 
biU  was  consequently  dismissed  with  costs  against  the  mortgagee,  the  assignees  would 
no  longer  be  bound  by  their  disclaimer,  their  interest  in  the  bankrupt's  estate  would 
remain  unaffected  by  the  dismissal  of  the  bill,  and  they  would  be  restored  to  their 
right  to  the  bankrupt's  life  interest  in  the  property  In  question. 

2.  That  the  proof  must  be  varied  by  the  aadition  of  directions  that  in  the  event  of 
the  Plaintiff's  bill  being  dismissed  with  costs  the  life  estate  of  the  bankrupt,  which 
had  been  transferred  to  the  assignees  in  bankruptcy,  should  be  sold,  the  proceeds 
deducted  from  the  amount  of  debt  proved,  and  proof  admitted  only  for  the  residue; 
but  in  the  event  of  the  Plaintiff  redeeming  the  mortgage  in  the  manner  expressed  in 
the  decree,  that  the  proof  should  be  admitted  without  prejudice  to  any  question  as  to 
the  right  to  expunge  the  same  either  wholly  or  partially,  or  to  keep  the  same  alive  for 
the  benefit  of  the  person  paying  the  debt  to  the  mortgagee. 
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Briefly  recapitulated  they  were  as  follows : — 

The  bill  was  that  of  the  wife  of  the  bankrupt,  by  her 
next  friend,  as  Plaintiff  against  her  husband's  assignees, 
Thomas  Pyke  above  mentioned  and  the  bankrupt  as 
Defendants.  The  bankrupt  and  his  wife  had  mortgaged 
in  fee  to  Thomas  Pyke^  for  700/.  advanced  by  him  to  the 
bankrupt,  real  estate  belonging  originally  to  the  wife  in 
fee,  and  wherein  (no  settlement  having  been  made  upon 
the  marriage)  the  bankrupt  had  a  life  estate  by  the  cur-> 
tesy.  By  the  mortgage  deed,  the  equity  of  redemption 
was  reserved  to  the  wife,  her  heirs  and  assigns.  The 
wife  alleged  that  she  had  only  joined  in  the  mortgage  as 
a  surety  for  her  husband,  and  filed  her  bill  seeking  a 
settlement  of  the  equity  of  redemption  on  her  and  her 
children,  and  redemption  against  the  mortgagee,  and 
foreclosure  against  the  assignees  and  her  husband,  the 
bankrupt. 

The  decree  made  by  the  Lord  Chancellor  upon  an 
appeal  from  the  Master  of  the  Rolls  was  to  the  effect 
that,  the  Defendants  William  Paine  and  Joseph  Lenton 
by  their  counsel  disclaiming  all  right  to  redeem  the 
mortgaged  premises,  his  Lordship  declared  that  the 
Plaintiff  was  entitled  to  redeem  them.  An  account  was 
then  ordered  to  be  taken  of  what  was  due  to  the  mort- 
gagee for  principal  and  interest  and  costs ;  and  upon  the 
Plaintiff  paying  the  same  within  six  calendar  months, 
the  mortgagee  was  ordered  to  reconvey  the  premises  to 
the  trustees  to  be  appointed  of  the  settlement  thereinafVer 
mentioned ;  and  upon  the  Plaintiff  redeeming  the  mort- 
gaged premises  as  aforesaid,  it  was  ordered  that  the  same 
should  be  settled  (the  Defendant,  the  bankrupt,  by  his 
counsel  consenting)  upon  certain  trusts  for  the  benefit  of 
the  Plaintiff  and  her  children;  but  in  default  of  the 
Plaintiff  redeeming  the  mortgaged  premises  as  aforesaid, 
it  was  ordered  that  the  Plaintiff's  bill  should  be  dismissed 

Vol.  Ill— 3.  HH  D.J.8.    as 


1863. 

£z  parte 
Pain£. 

In  re 
Glbaybi. 
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I86S.       &8  against  the  mortgagee  with  costs  to  be  taxed  and  paid 
^^^''^^      by  the  Plaintiff's  next  friend. 

Ex  parte 
Paine. 

jjj  ^^  Mr.  J.  H.  Palmer  and  Mr.  E,  F,  Smith  for  the  Ap- 

Oleaves.     pellants. 

To  admit  this  proof  for  the  full  amount  of  the  mortga- 
gee's debt  without  requiring  him  to  give  up  his  security, 
or  at  any  rate  putting  him  on  some  terms,  is,  we  submit, 
a  miscarriage  of  justice.  The  Commissioner  ought  at 
least  to  have  required  him  to  realize  his  security,  per- 
mitting him  only  on  those  terms  to  prove  for  the  balance 
of  his  debt.  The  security  would  remain  merely  a  se- 
curity although  the  Plaintiff  should  elect  not  to  redeem, 
for  then  her  bill  would  be  dismissed  with  costs  as  against 
the  mortgagee,  and  he  would  become  entitled  to  the  estate 
free  from  any  equity  of  redemption  so  far  as  the  Plaintiff 
is  concerned:  but  in  that  event  the  disclaimer  of  the 
assignees  would  fall  equally  with  the  Plaintiff's  rights, 
with  reference  to  which  and  to  which  only  that  disclaimer 
was  made.  If  the  Plaintiff  on  the  other  hand  should 
exercise  the  right  of  redemption  given  her  by  the  decree, 
the  mortgagee  havuig  been  paid  would  have  no  right  to 
prove  on  his  own  behalf,  and  the  only  question  would 
be  whether  the  wife  would  be  entitled  to  stand  in  his 
place.  With  a  view  to  that  question,  a  proof  for  the 
full  amount  of  the  debt  may  be  proper,  but  then  it 
should  be  limited  to  the  event  of  the  Plaintiff  exercising 
her  right  to  redeem,  and  should  be  without  prejudice  to 
the  question  whether  the  proof  should  be  expunged 
wholly  on  the  ground  of  the  mortgage  debt  having  been 
by  redemption  paid  off,  or  whether  it  ought  to  be  wholly 
or  partially  retained  for  the  benefit  of  the  Plaintiff,  paying 
such  debt  as  siurety. 

They  also  referred  to  Robertson  v.  Norris  {a) ;  Loch- 
hart 
{a)  11  Q.  B.,  1^.  5.  910. 
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hart  V.  Hardy  {a) ;  and  the  General  Orders  in  Bank- 
ruptcy y  185S:   Orders  56  sqq. 

Mr.  Cole  and  Mr.  Biyby,  for  the  Respondent  ITiomas 
Pyke,  in  support  of  the  Commissioner's  order. 

The  wife  has  under  the  decree  the  option  of  either 
redeeming  or  not  If  she  redeem,  the  disclaimer  by  the 
assignees,  which  was  absolute  and  not  qualified,  places 
her  out  of  the  category  of  a  secured  creditor,  whilst,  if 
she  do  not  redeem,  the  same  argument  would  apply  to 
Mr.  I^ke  himself,  for  the  rule  as  to  a  mortgagee  not 
being  allowed  to  proye  for  the  full  amount  of  his  debt  in 
bankruptcy  without  giving  up  his  security  only  applies 
to  securities  which  would,  when  given  up,  enure  for  the 
benefit  of,  and  produce  some  advantage  to,  the  general 
body  of  creditors.  The  effect  of  the  decree,  however, 
in  the  present  case  is  such,  that  even  if  Mr.  Pi/ke 
were  to  give  up  all  his  interest  in  the  bankrupt's  life 
estate  as  the  price  of  being  allowed  to  prove  for  the  full 
amount  of  his  debt  against  the  'bankrupt's  estate,  there 
would  be  nothing  which  the  assignees  could  make  avails 
able  for  the  benefit  of  the  creditors.  The  case  there- 
fore falls  within  the  exception  to  the  rule,  and  not  within 
the  rule  itself;  and  the  proof  was  properly  admitted  for 
the  full  amount  of  the  debt. 

They  also  referred  to  and  commented  on  Ex  parte 
Shepherd  (ft). 

A  reply  was  not  heard. 

The  Lord  Chancellor, 

The  proof  cannot  be  left  in  the  simple  and  unqualified 
form  in  which  it  now  stands.  There  has  been  a  misap- 
prehension, I  think,  of  the  nature  and  efiect  of  the  decree. 

Every 


186S. 

£x  parte 
Paine. 

lore 
Glbatb0. 


(a)  9  Beav.  349. 


(6)  2  1l4.D.^DeG.  204. 
HHS 
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Ex  parte 
Painb. 

In  re 
Glbaves. 


Every  decree  for  redemption  may  be  denominated  in  a 
sense  an  optional  decree,  inasmuch  as  it  leaves  it  in  the 
power  of  the  Plaintiff  either  to  pay  the  money  due  on  the 
security  and  redeem  it,  or  to  submit  to  have  the  bill  dis- 
missed with  costs  against  the  mortgagee,  which  it  is  said — 
how  accurately  I  do  not  stay  to  inquire — has  the  efiect  of 
a  decree  of  foreclosure  against  the  mortgagor.  The 
present  decree  follows  the  usual  form  with  one  exceptioDi 
namely,  that  inasmuch  as  the  Defendants  are  several,  and 
one  set  of  them,  being  the  assignees  of  the  husband  and 
therefore  entitled  to  the  first  life  estate  and  to  the  first 
right  of  redemption,  has  declined  to  redeem,  the  decree 
gives  the  first  right  of  redemption  to  the  wife,  the  person 
second  in  order. 


It  is  clear,  as  well  upon  the  language  of  the  decree, 
as  upon  the  nature  of  the  facts,  that  all  that  the  dis- 
claimer of  the  assignees  was  intended  to  do  ahd  has  in 
fiict  done  was,  and  is,  to  accelerate  the  wife's  right  to 
redeem.  To  the  wife,  therefore,  is  given  the  first  right 
of  redemption. 


Redemption  however  by  her  is  optional.  And  should 
she  hereafter  deliberately  elect  not  to  exercise  her  right 
to  redeem,  the  disclaimer  of  the  assignees  cannot,  after 
the  cesser  of  the  purpose  for  which  it  was  first  intended, 
be  considered  as  amounting  either  to  a  contract  or  to  a 
repudiation  of  the  estate. 

It  is  urged  however  for  the  Respondent  that  in  the  event 
of  the  wife  refusing  to  exercise  the  right  of  redemption 
given  to  her  by  the  decree,  the  other  part  of  that  decree 
will  take  effect  by  which  her  bill  will  be  dismissed  with 
costs  as  against  the  mortgagee ;  and  it  is  said  that  in 
that  event  on  the  ground  either  of  the  disclaimer  being 
equally  operative,  or  on  the  ground  of  the  general 

principles 
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principles  of  the  Court,  the  antecedent  right  of  the  1863. 

assignees  in  respect  of  the  bankrupt's  estate  would  be  ^''^^ 

extinguished.  Paihb. 


But  the  efiect  of  the  decree  in  that  contingency  would 
only  be  to  dismiss  the  bill  and  probably,  by  preventing 
any  further  bill  by  the  wife,  to  annihilate  her  equity  of 
redemption.  For  that  equity  of  redemption  being  a  thing 
claimable  only  in  this  Court,  the  dismissal  of  the  bill 
out  of  the  Court  would  extinguish  the  equity  of  redemp* 
tion,  which  would  consequently  be  no  longer  enforceable. 
That  however  applies  only  to  the  individual  who  has 
filed  the  bill ;  and  I  do  not  think  that,  because  the  Plain- 
tiff fails  to  redeem,  therefore  any  right  of  redemption 
belonging  to  the  Defendants  is  equally  lost. 

It  follows  therefore  that  should  the  wife  fitil  to  redeem, 
and  her  bill  be  consequently  dismissed,  the  assignees 
would  no  longer  be  bound  by  their  disclaimer,  their 
interest  in  the  bankrupt's  estate  would  remain  unafiected 
by  the  dismissal  of  the  bill,  and  they  would  be  restored 
to  their  right  to  the  bankrupt's  life  interest  in  the 
property  in  question. 

In  this  state  of  things,  nothing  having  been  done,  and 
it  being  very  uncertain  what  will  be  done  under  the 
decree,  Mr.  Pyke^  the  mortgagee,  applies  in  the  bank- 
ruptcy to  be  allowed  to  prove  his  debt. 

The  assignees  contend  that  the  ordinary  rule  should 
have  been  applied,  and  that  the  proof  should,  if  admitted 
for  the  full  amount,  have  been  so  admitted  subject  to  the 
contingency  of  this  decree  coming  into  operation. 

The  decree  may  come  into  operation  in  either  of  two 
ways,  viz.,  either  by  way  of  redemption  or  by  dismissal 

of 


In  re 

GUKATBS. 
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1863. 

£x  parte 
Paine. 

In  re 
Oleatsb* 


of  the  bill.  In  the  former  alternative,  the  life  interest 
of  the  bankrupt  is  annihilated  by  the  effect  of  the  decree, 
and  any  direction  for  the  sale  of  such  interest  would 
require  to  be  made  subject  to  the  contingency  of  the 
election  by  the  Plaintiff  to  exercise  her  right  to  redeem. 
In  the  latter  alternative,  the  life  interest  would  remain 
intact,  and  in  that  event  the  order  should  direct  the  sale 
of  the  life  interest,  and  allow  proof  for  the  balance  after 
deduction  of  the  proceeds  of  sale.  A  further  question 
will  arise  if  the  wife  redeems  the  mortgage,  whether  she 
will  become  entitled  to  the  benefit  of  the  mortgagee's 
proof;  but  that  is  a  question  which  will  arise  in  the 
bankruptcy. 


I  think  the  proof  should  be  varied  in  the  following 
way,  viz. — by  adding  to  it  directions  that  in  the  event 
of  the  Plaintiff's  bill  being  dismissed  with  costs,  the  life 
estate  of  the  bankrupt  which  has  been  transferred  to  the 
assignees  in  bankruptcy  shall  be  sold,  the  proceeds  de- 
ducted from  the  amount  of  debt  proved,  and  proof  ad- 
mitted only  for  the  residue;  but  that  in  the  event  of  the 
Plaintiff  redeeming  the  mortgage  in  the  manner  expressed 
in  the  decree  the  proof  shall  be  admitted  subject  and 
without  prejudice  to  any  question  as  to  the  right  to  ex- 
punge the  same,  either  wholly  or  partially,  or  to  keep 
the  same  alive  for  the  benefit  of  the  person  paying  the 
debt  to  the  mortgagee. 
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In  the  Matter  of  THE  JOINT  STOCK  COMPANIES 

ACTS,  1866  &  1857,  and 

In  the  Matter  of  THE  MOSELEY  GREEN  COAL 
AND  COKE  COMPANY  LIMITED. 

FOX'S  CASE. 

AprU  18. 
rriHIS  was  an  appeal  by  Sir  Charles  Fox  from  the     Btfore  The 

refusal  of  Mr.  Commissioner  Goulbvrn  to  vary  the     chtmjctllor 
list  of  contributories  of  the  above-named  company,  which  Lord  Wbst- 

was  beincc  wound  up  under  the  above-mentioned  acts,  ,^ 

^  *^  '  Where  a  per- 

by  striking  out  the  Appellant's  name  therefrom.     The  son's  name 
list  had  been  settled  in  the  unavoidable  absence  of  the  t^J^ora  share- 
Appellant,  and  the  object  of  the  application  to  the  Com-  holder  in  a 
missioner  was  to  obtain  a  reviewal  of  that  settlement  so  company's 
far  as  it  regarded  the  insertion  of  the  Appellant's  name  renter,  and 

...  minute  and 

in  the  list.  other  hooks, 

and  had  been 
,  so  included  in 

The  facts  on  which  the  official  liquidator  based  his  the  yearly 

claim  to  include  the  Appellant  in  the  list  were,  that  his  "^^^of  ^ 

name  appeared  as  that  of  a  shareholder  in  the  register,  joint  stock 

journal,  ledger,  share  ledger,  share  certificate  book  and  jt'^^l^  on 

minute  books  of  the  company,  and  that  it  had  been  in-  ^^  evidence 

that  he  had 

eluded  in  the  returns  of  the  years  1861  and  1862  to  the  neyeri^ed, 
registrar  of  joint  stock  companies.  or  acted  in 

o  ^  r  guch  a  manner 

The  as  to  induce 
others  to  be- 
lieye  that  he  had  agreed,  to  become  a  shareholder  in  the  company,  and  that  he  had 
promptly  repudiated  an  attempt  on  the  part  of  the  secretary  of  the  company  to  place 
him  m  the  position  of  a  shareholder: — Held^  that  upon  an  application  in  Chancery 
under  the  Joint  Stock  Companies  Act,  1856,  s  25,  and  in  bankruptcy  in  the  matter 
of  the  ¥rinding  up  to  remoye  his  name  from  the  register  and  from  the  list  of  contri- 
butories, he  was  entitled  to  the  relief  sooeht. 

The  books  of  a  company  are,  under  the  Joint  Stock  Companies  Act,  1856,  s.  40, 
only  evidence  as  between  shareholders,  and  cannot  be  accepted  as  eTidence  on  the 
question  whether  a  penoo  it  or  is  not  a  shareholder. 
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In  re 

MOSBLBT 

Grbbm  Coal 

AND  COKB 

Company 

Limited. 

Fox's  Case. 


The  facts  on  which  the  Appellant  relied  as  entitling 
him  to  have  his  name  removed  from  the  list  of  contri- 
butories  as  settled  were,  in  efiect,  that  he  was  the  com- 
pany's consulting  engineer,  in  which  capacity  the  com- 
pany was  in  his  debt,  and  that  he  was  not  otherwise 
connected  with  the  company,  save  that  he  had  been 
employed  in  gettuig  it  up;   that  he  had  never  applied 
for  or  accepted  any  shares  in  it,  and  that  his  name  had 
been  wrongfully  inserted  as  that  of  a  shareholder  ui  the 
various  places  in  which  it  so  appeared  in  the  company's 
books ;  that  he  had  been  often  pressed  to  take  shares  in 
the  company  and  had  as  often  refused  so  to  do,  nor  had 
he  ever  paid  any  money  in  respect  of  shares;  that  he 
had  received  a  notice  by  a  letter  of  the  secretary  dated 
the  30th  of  October ^  1861,  of  an  allotment  of  shares  to 
him,  and  that  the  certificate  was  a  form  of  receipt  for 
signature ;  that  he  had  not  signed  it  but  had  written  a 
letter  in  reply  and  carried  that  letter  with  the  receipt  to 
the  secretary  himself  telling  him  it  was  a  **  try  on,**  and 
that  the  letter  was  as  follows : — **  I  am  sorry  to  say  that 
I  do  not  think  I  should  be  justified  in  complying  with 
your  request  to  sign  the  receipt  for  twenty  shares  in  the 
Moseley    Green    Company  inclosed   in    your   note  of 
yesterday,  as  doing  so  would,  in  the  event  of  the  company 
being  wound  up,  make  me  a  contributory,  which  was 
certainly  never  intended.     What  I  undertook  to  do  was, 
to  receive  twenty  shares  (paid  up)  in  part  payment  of 
my  professional  charges  spread  over  the  execution  of  the 
whole  work ;  but  I  careftilly  explained  that  I  should  not 
place  myself  in  a  position  to  be  subject  to  calls,  and  this 
arrangement,  in  the  event  of  the  works  going  on  under 
my  charge,  I  am  willing  to  carry  out.     From  this  you 
will  perceive  that  I  am  of  opinion  that  should  the  com- 
pany now  break  up,  I  am  in  no  way  bound  to  incur  any 
responsibility  in  respect  to  shares.     I  accordingly  return 
the  certificate  for  twenty  shares  and  the  receipt  you  sent 


me; 


»> 


CASES  IN  CHANCERY.  467 


me;'*  that  he  had  attended  the  meetings  of  the  company,       1863. 
if  at  ally  always  as  engineer,  and  never  as  a  shareholder,      *^t^*-J 
and  that  he  had  never  taken  the  chair  at  any  meeting.         Mosblet 

Grbsn  Coal 

AND  COKX 

Mr.  Amphlett  and  Mr.  Doria  for  the  Appellant  Compamt 

LlMIT£D« 

Before  the  Appellant  can  be  put  upon  the  list  of  jpoz'bCaib. 
contributories  he  must  be  shown  to  have  been  a  share- 
holder;  Joint  Stock  Companies  Act,  1856,  ss.  61,  65. 
His  name  is  on  the  register  of  shareholders  it  is  true, 
but  that  alone  is  not  enough  to  constitute  him  a  share- 
holder: his  acceptance  of  the  shares  endeavoured  to  be 
saddled  upon  him  must  also  be  shown;  lb.  s.  19.  But 
any  such  acceptance  in  the  present  case  on  the  part  of 
the  Appellant  is  clearly  negatived  by  the  evidence.  The 
Commissioner,  having  regard  to  the  Joint  Stock  Com" 
panics  Act,  1866,  ss.  25,  60,  and  the  Joint  Stock  Com^ 
panics  Act,  1857,  s.  9,  and  also  the  dicta  in  BircKs 
Case  (a)  and  fFhittefs  Case  (b),  thought  that  the 
Appellant  should  have  applied  with  all  speed  after  hearing 
that  his  name  had  been  put  on  the  register  to  have  it 
removed  therefrom,  and  that  as  he  did  not  do  so  the 
register  was,  under  the  ^th  section  of  the  Act  of  1856, 
conclusive  evidence  of  his  status  as  a  shareholder,  and 
his  consequent  liability  to  be  placed  on  the  list  of  con- 
tributories. But  the  entry  in  question  is  at  most  primd 
facie  evidence  only  and  capable  of  being  rebutted,  and  b 
in  the  present  case  actually  rebutted  by  positive  evidence 
to  the  contrary.  And  as  the  Appellant  never  was  in  fact 
a  shareholder  it  was  never  incumbent  on  him  to  apply, 
under  the  25th  section  of  the  act  of  1856,  for  a  rectifica- 
tion of  the  register  by  the  omission  therefrom  of  his 
name. 

[  The  Lord  Chancellor  asked  the  counsel  for  the 

official 

(fl)  2  De  G.  4  J.  10.  (6)  lb.  677. 
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1863.       official  liquidator,  with  reference  to  the  cases  which  had 
^"^^      been  cited,  whether  they  were  willing  that  the  present 
MouLST      application  should  be  considered  as  made  as  well  in 
^"d  C^.''  C^^nc^'T  ^  in  Bankruptcy.] 

COMPAVT 
LiMITBD. 

Pox'a  Cask.  ^'*  ^^^^  ^^^  ^'*  ^^^^^^fff^»  ^^  ^^^  official  liquidator, 
having  signified  their  consent,  were  then  called  upon  on 
his  behalf.  Their  argument  was  to  the  following 
effect : — 

The  Commissioner  could  not  with  the  authorities 
which  have  been  cited  on  the  other  side  before  him 
have  made  any  other  order  than  that  which  he  has  made. 
He  had  no  jurisdiction  to  amend  the  register  by  striking 
the  Appellant's  name  off  it,  and  consequently  no  power 
to  exclude  him  from  the  list  of  contributories.  Burnes  v. 
Pennell  {a)  disposes  of  the  argument  raised  upon  section 
19  of  the  Act  of  1856,  upon  the  point  of  acceptance  of 
shares  by  the  shareholder,  by  showing  that  as  between 
the  Appellant  and  the  company  the  acceptance  must  be 
treated  as  a  requisite  imposed  upon  him  for  the  benefit 
of  the  company,  and  the  absence  of  such  acceptance  no 
ground  for  allowing  him  to  retire  from  his  contract 
Moreover,  here  the  entries  in  the  various  books  of  the 
company  are,  under  the  40th  section  of  the  Act  of  1856, 
evidence  as  to  the  fact  of  the  Appellant's  status  as  a 
shareholder.  [  The  Lord  Chancellor  remarked  that 
the  section  in  question  applied  only  as  between  share- 
holders, and  had  no  effect  in  making  the  books  of  the 
company  evidence  on  the  question  whether  a  person  was 
a  shareholder  or  not.] 

A  reply  was  not  heard. 

The 

{a)  2H.L.  Cai.  497. 


Fox'i  Cabs. 
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The  Lord  Chancellor.  \0-^-kJ 

I  think  that  after  the  two  cases  which  have  been     Mosblit 
referred  to  by  the  Appellant's  counsel  the  Commissioner   Gbebh  Coal 
could  not  have  taken  any  other  course  than  that  which      Compabt 
he  has  taken.     At  the  same  time  I  think  that  there  is    j^>^"*>^* 
nothing  upon  the  evidence  to  show  that  the  Appellant 
ever  agreed,  or  acted  in  such  a  manner  as  to  induce  other 
people  to  believe  he  had  agreed,  to  become  a  shareholder 
in  respect  of  these  shares.     On  the  contrary  it  appears 
to  have  been  a  misunderstanding  on  the  part  of  the 
secretary,  for  which  the  conduct  of  the  Appellant  gave 
no  warrant,  to  enter  him  in  the  company's  register. 

It  is  said  that  he  attended  meetings  of  the  company. 
Perhaps  he  did ;  but  he  states,  and  his  statement  remains 
unquestioned,  that  it  was  his  duty  to  attend  the  meetings 
of  the  company  in  his  capacity  of  its  engineer.  The 
books  of  the  company  cannot  be  received  as  evidence 
that  he  attended  those  meetings  in  the  capacity  of  a 
shareholder. 

Nor  can  any  imputation  of  want  of  promptitude  be 
laid  to  his  charge  in  his  mode  of  dealing  with  the 
ingeniously  devised  plan  of  the  secretary  for  making  him 
out  a  shareholder.  And  if  the  secretary's  action  arose 
from  misconception  of  facts,  the  whole  thing  ought  to 
have  terminated  upon  the  misconception  being  dispelled. 

If,  therefore,  this  had  been  an  application  to  the  Court 
of  Chancery  anterior  to  the  winding-up  of  the  company, 
the  Appellant  would  in  my  judgment  have  been  entitled 
to  have  his  name  removed  from  the  register. 

The  proper  mode  of  dealing  with  the  whole  matter  as 
it  now  comes  before  the  Court  will  be, — counsel  for  the 

official 
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1863.  official  liquidator  consentingi — to  allow  the  amendment  of 

^'^^^^'^^  the  present  notice  of  motion  by  entitling  it  in  Chancery 

MosELET  ^  ^^^'  ^^  ^^  Bankruptcyi  and  making  it  extend  to  an 

Green  Coal  application,  under  the  25th  section  of  the  Act  of  1856, 

Company  to  remove  the  Appellant's  name  from  the  register  of 

Limited,  shareholders,  as  well  as  an  application  to  remove  that 

^^  *   ^*'*  name  from  the  list  of  contributories. 


Upon  the  notice  so  amended  I  shall  declare  that  the 
Appellant  never  became  or  intended  to  become  a  share- 
holder in  the  company,  and  direct  the  removal  of  his 
name  as  well  from  the  register  as  from  the  list  of  con- 
tributories. 


« ■ 
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Ex  parte  HENRY  RIDOUT  DOWNMAN. 

In  the  Matter  of  HENRY  RIDOUT  DOWNMAN, 

a  Bankrupt 

Jpril  18. 

nnHIS  was  an  appeal  of  the  bankrupt  from  an  order  of    Before  The 
-^      Mr.  Commissioner  Goulburn  suspending  the  Ap-     n^'^Uor 
pellant's  order  of  discharge  for  twelve  months,  and  re-        Lord 
fusing  protection  until  the  Appellant  had  undergone  six       ■"■j'»y* 
months'  imprisonment;  the  ground  of  the  order  being  Uie  questioo  of 
that  the  Court  was  of  opinion  that  the  Appellant  could  5.*»nl^pt*f 

^    ,  ^'^  diachaTge  with 

not  have  had,  at  the  time  his  debts  were  contracted,  any  leferencetothe 

reasonable  or  probable  ground  of  expectation  of  being  ^B^fc^p^ 

able  to  pay  the  same,  and  that  his  insolvency  was  attri-  Act,  1861, 

butable  to  a  long  course  of,  and  continuance  in,  rash  and  ^^^  ^„ ^  ^^^ 

hazardous  speculation,  and  also  to  unjustifiable  extrava-  "^™®  amount 
.    ,.  .  ofseTcnty,  18 

gance  m  living.  properly 

orouffht  to 
bear  by  the 

The  Appellant  was  described  as  a  promoter  of  public  tribunal 
companies,  and  the  unsecured  debts  which   appeared  ^edd^th*^ 
upon  his  balance-sheets  and  which  amounted  to  1,141/.,  question, 
had  been  incurred  in  respect  of  the  promotion  of  a  com-  ^^  contract-' 
pany  called  "  The  Warmley  Colliery  and  Spelter  Works  ing  of  which 

CnLnr^u  T  imif.d "  ^  ^  by  the  bank- 

Lompany  L,imitea.  ropt,  without 

fj^jg  reaaonable 
or  probable 
ground  of  expectation  of  being  able  to  pay  the  same,  is  made  condemnatory  by  the 
section  and  rule  in  question,  must  be  debts  incurred  by  the  bankrupt  and  within  the 
scope  of  the  existing  proceedings  in  bankruptcy. 

In  construing  the  words  "  rash  and  hazardous  speculation"  in  the  same  section  and 
rule,  "  rash"  is  the  important  word,  that  is  to  say,  the  speculation  made  condemnatory 
by  tiie  section  and  rule  must  be  such  as  no  reasonably  prudent  man  would  have 
entered  into. 

Circumstances  under  which  a  bankrupt  was  held,  within  the  meaning  of  the  section 
and  rule  aboTe  mentioned,  neither  to  have  contracted  debts  without  reasonable  or 
probable  ground  of  expectation  of  being  able  to  pay  the  same,  nor  to  haye  been  ^ilty 
of  rash  and  hazardous  speculation  conducing  to  his  insolvency,  nor  of  unjustifiable 
extravagance  in  living. 
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This  company,  although  eventually  dissolved  for  insuf- 
ficiency of  subscriptions^  was  actually  formed  and  regis- 
tered, and  thereupon  the  Appellant  became  entitled  to 
two  sums,  amounting  respectively  to  5,000/.  and  3,000/., 
from  two  gentlemen  named  Marsden  and  Jones  respec- 
tively, the  former  the  owner  of  a  colliery  the  latter  of  a 
mine,  which  if  the  business  of  the  company  had  been 
carried  on  were  to  have  been  taken  over  by  it ;  and  for 
the  assurance  of  which  colliery  and  mine  respectively  to 
the  company  accordingly  Messrs.  Marsden  and  Jones 
were  respectively  under  contract  with  the  Appellant* 


The  two  sums  of  5,000/.  and  3,000/.  were  to  be  paid 
respectively  in  certain  proportions  in  cash  and  shares  of 
the  company;  and  upon  the  dissolution  of  the  latter, 
Messrs.  Marsden  and  Jones  respectively  declared  their 
contracts  determined,  leaving  the  Appellant  to  his  remedy 
against  them  by  way  of  an  action  for  damages,  and  a 
quantum  meruit  for  his  services  in  connection  with  the 
negociation  of  the  sales  to  the  company,  or  otherwise  as 
he  might  be  advised. 

No  proceedings  had  been  in  fact  taken  against  Messrs. 
Marsden  and  Jones^  or  either  of  them,  by  reason  of  want 
of  assets  in  the  bankruptcy,  but  they  were  described  as 
responsible  persons. 


The  Appellant  was  arrested  in  May^  186S,  upon  a 
writ  of  execution  founded  on  a  bill  of  exchange,  and  was 
adjudged  a  bankrupt  on  his  own  petition  on  the  SOth  of 
the  following  month.  His  failure  he  attributed  to  the 
non-payment  of  the  above-mentioned  sums  of  5,000/.  and 
3,000/.  There  were  entries  of  126/.  for  liabilities,  but 
none  for  personal  expenditure  in  the  balance-sheet.  On 
the  S7th  of  June,  1862,  the  Appellant  applied  for  his 
release  from  prison,  but  it  was  refused,  as  it  was  also 
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on  the  20th  of  the  July  following,  unless  he  could  find 
bail.  The  18th  of  August,  15th  of  September,  and  27th 
o{  November,  1862,  were  devoted  to  the  question  of  his 
last  examination,  which  he  passed  on  the  last-mentioned 
day,  and  the  question  of  his  discharge  was  adjourned  to 
the  26th  of  January,  1868.*  Thence  it  was  again  ad- 
journed to  the  2nd  of  March,  upon  which  day,  after  the 
Appellant  had  been  examined  vivi  voce,  the  learned 
Commissioner  took  time  to  consider  his  judgment. 


I86S. 

Ex  parte 

DOWMMAM. 

In  re 

DOWMMAV* 


This  he  delivered  on  the  9th  of  March,  1863,  in  the 
terms  set  out  below  (a)  (whence  and  from  the  judgment 

of 


(a)  '*  The  bankrupt  asks  for  an 
order  of  discharge.  He  is  not  ao 
much  opposed  by  the  assignee 
who  opposed  him  in  the  first 
instance;  but  the  case  has  been 
left  in  the  hands  of  the  Court. 
This  is  the  bankrupt's  third 
failure.  Under  his  first  failure 
the  debts  were  1,700/ ,  and  there 
were  no  assets.  Under  the  second 
insolvency  the  debts  were  3,500/., 
with  a  similar  result  as  to  assets ; 
and  under  the  present  failure  the 
debts  are  1,200/.,  and  the  bank- 
rupt does  not  produce  a  single 
shilling  for  his  creditors.  The 
bankrupt,  it  appears,  has  resided 
at  Boulogne^  a  place  much  fre- 
quented by  persons  of  his  descrip- 
tion; at  the  Upper  Mall,  Hammer- 
mUh;  at  Noiting-hiU;  at  WU- 
letdofif  near  BameSf  Surrey  ;  and 
other  places ;  his  offices  being  in 
CopthallbuUdingSf  and  in  Size- 
lane.  Although  the  bankrupt  has 
twice  before  failed,  he  does  not 
seem  to  have  been  by  any  means 
chary  in  his  expenditure.  The 
outlay  is  stated  at  600/.  per  year. 
When  the  case  came  before  me  I 


asked  the  bankrupt  to  state  what 
reasonable  orprobable  expectation 
he  had  of  being  able  to  pay  his 
present  debts ;  but  the  only  ex- 
planation given  was,  that  he  made 
certain  contracts,  and  that  he 
expected  them  to  be  fulfilled,  thus 
hoping  to  be  enabled  to  pay  his 
creditors.  The  bankrupt  having, 
in  right  of  his  wife,  a  separate 
income  of  500/.  per  year,  was  en- 
abled to  keep  up  a  certain  appear^ 
ance  in  the  world,  and  people 
were  deluded  into  giving  him 
credit  upon  the  supposition  that 
he  was  a  man  of  property — ^the 
fact  being,  that  his  wife*s  income 
could  never  be  available  in  any 
way  for  the  pa3rment  of  the  cre- 
ditors. It  is  not  to  be  endured 
that  men  like  the  bankrupt,  who 
are  constantly  making  their  ap- 
pearance in  this  Court,  should  be 
allowed  to  defy  their  creditors.  I 
cannot  do  less  than  suspend  the 
order  of  dischaige  for  twelve 
months,  and  I  shall  not  allow 
protection  until  the  bankrupt  has 
suffered  six  months'  impriion*> 
ment" 
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DowmfAN. 


of  the  Lord  Chancellor  the  other  material  facts  of  the 
case  will  appear),  and  made  the  order  now  under  appeal. 

Mr  Bacon^  for  the  Appellant,  who,  notwithstanding 
the  Commissioner's  refusal  of  protection,  was  still  at 
large,  read  the  Commissioner's  judgment,  and  commented 
on  the  terms  of  the  Bankruptcy  Act,  1861,  ss.  158, 
169  (a).  He  contended  that  the  Appellant's  conduct  did 
not  deserve  the  censure  passed  upon  it  by  the  Commis- 
sioner, that  his  claims  against  Messrs.  Marsden  and 
Jones  were  independent  of,  and  did  not  fall  with,  the 
collapse  of  the  company ;  and  that  upon  the  whole  case 
he  was  entitled  to  his  discharge. 

Mr. 


(a)  These,  so  far  as  they  are 
material,  are  respectively  as  fol- 
low:— 

<*  158.  After  the  bankrupt  has 
passed  his  last  examinatioD,  un- 
less an  order  of  dischaige  shall 
have  been  previously  made  as 
hereinbefore  provided,  the  Court 
shall  appoint  a  sitting  for  the 
purpose  of  considering  the  ques- 
tion of  granting  the  bankrupt 
such  order.  Fourteen  days'  no- 
tice of  such  sitting  shall  be  given 
in  the  London  GaxeUCf  and  such 
newspapers  as  the  Court  shall 
direct.  The  assignees  or  any 
creditor  who  has  proved  may  be 
heard  against  such  discharge. 

"159.  In  granting  orders  of 
discharge  the  following  rules  shall 
be  observed : — 

"3.  If  •  .  .  there  shall  be 
made,  or  shall  appear  to  the  Court 
to  exist,  objections  to  the  grant- 
ing of  an  immediate  dischaige, 
the  Court  shall  proceed  to  con- 
sider the  .conduct  of  the  bankrupt 
before  and  after  adjudication,  and 
the  manner  and  circumstances  in 


and  under  which  his  debts  have 
been  contracted;  and  if  the  Court 
shall  be  of  opinion  that  the  bank- 
rupt has  ....  or  that  he  could 
not  have  had  at  the  time  when 
any  of  his  debts  were  contracted, 
any  reasonable  or  probable  ground 
of  expectation  of  being  able  to 
pay  the  same, ....  or,  whether 
trader  or  not,  that  his  insolvency 
is  attributable  to  rash  and  hazard- 
ous speculation,  or  unjustifiable 
extravagance  in  living,  ,  .  .  the 
Court  may  refuse  an  order  of  dis- 
chaige, or  may  suspend  the  same 
from  taking  effect  for  such  time 
as  the  Court  may  think  fit,  or 
may  grant  an  order  of  discharge 
subject  to  any  condition  or  con- 
ditions touching  any  salary,  pay, 
emoluments,  profits,  wages,  earn- 
ings or  income  which  may  after- 
wards become  due  to  the  bank- 
rupt, and  touching  after-acquired 
property  of  the  bankrupt,  or  may 
sentence  the  bankrupt  to  be  im- 
prisoned for  any  period  of  time 
not  exceeding  one  year  from  the 
date  of  such  sentence." 
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Mr.  Roxburgh f  for  the  assignee,  left  the  case  in  the        1863. 
hands  of  the  Court.  ^.x  parte 

DoWMMAir. 

In  re 

The  Lord  Chancellor.  Downman. 

The  learned  Commissioner  is  much  to  be  commended 
for  the  strict  examination  which  he  has  made  of  this  case, 
especially  as  there  was  no  opposing  creditor  before  him. 
I  think  he  was  right  in  referring  to  the  bankrupt's 
position  at  the  time  when  he  incurred  these  debts,  and 
that  his  reference  in  this  respect  was  correct  under  the 
159th  section  of  the  statute. 

Still  it  is  incumbent  upon  the  Court,  with  regard  to 
that  statute,  to  look  only  to  debts  which  actually  appear 
to  have  been  incurred  by  the  bankrupt  and  which  come 
within  the  reach  of  the  present  insolvency. 

The  learned  Commissioner  charges  the  bankrupt  in 
the  first  place  with  contracting  these  debts  without  any 
reasonable  or  probable  ground  of  expectation  of  being 
able  to  pay  them.  But  the  only  transactions  in  which 
the  bankrupt  appears  to  have  been  engaged  during  the 
period  of  time  in  which  the  debts  were  contracted  were 
transactions  relating  to  the  purchase  of  two  large 
concerns,  one  a  colliery,  the  other  a  mine.  What  may 
have  been  the  prudence  of  these  transactions  may  be 
considered  hereafter,  but  certainly  they  appear  to  have 
been  bon&  fide  contracts.  They  seem  to  have  been 
likely  to  afford  the  bankrupt  a  considerable  sum  of 
money.  Supposing,  therefore,  that  these  were  bona  fide 
transactions  and  not  deserving  the  name  of  rash  and 
hazardous  speculations,  and  supposing  the  debts  specified 
in  the  balance  sheet  to  have  been  incurred  only  or  chiefly 
by  reason  of  these  transactions,  I  should  be  unable  to 
come  to  the  conclusion  that  the  debts  were  incurred 

Vol.  Ill— 3.  I  I  D.J.8,     without 
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1863.       without  any  reasonable  or  probable  ground  of  expecta- 
^^^^~^      tion  of  being  able  to  pay  them.     I  have  no  reason  to 

Ex  porto 
DowNMAN.     believe    but   that  the  assignee  and  the  creditors    have 

In  re  stated  to  the  Court  what  they  believe  to  be  the  facts, 
and  that  in  the  honest  discharge  of  their  duty  they 
have  given  their  opinion  to  the  Court  without  any  im- 
proper collusion  or  connivance  with  the  bankrupt.  The 
proceedings  taken  by  the  assignee  also  confirm  the 
supposition  that  these  transactions  of  the  bankrupt  were 
bon&  fide  transactions.  I  must  say,  therefore,  that, 
although  I  am  very  unwilling  to  come  to  any  different 
conclusion  from  that  of  the  learned  Commissioner,  I  do 
not  agree  with  him  in  his  first  conclusion,  that  these 
debts,  amounting  to  about  the  sum  of  1,100/.  and  which, 
with  the  exception  of  70/.,  are  wholly  attributable  to  the 
expenses  incurred  by  the  bankrupt  about  the  transactions 
in  question,  are  clearly  proved  to  have  been  incurred 
without  any  reasonable  or  probable  ground  of  expecta^ 
tion  of  being  able  to  pay  the  same.  If  either  of  the 
transactions  in  which  the  bankrupt  was  engaged  had 
succeeded,  he  would  have  received  a  sum  of  money 
which  would  have  much  more  than  covered  the  amount 
of  the  debts  he  had  incurred. 

The  next  consideration  is  whether  the  contracts  in 
question,  although  bona  fide  contracts,  deserve  the  name 
of  rash  and  hazardous  speculations. 

It  is  difficult  to  assign  the  limits  to  be  placad  upon 
language  so  general  in  its  character  and  description  as 
that  found  in  this  clause  of  the  act.  Its  terms  must 
be  obeyed,  but  they  are  so  indefinite  as  to  leave  to 
the  judge  who  has  to  interpret  them  a  larger  amount 
of  discretionary  power  than  in  a  statute  of  this  nature 
ought  to  be  entrusted  to  any  tribunal — a  discretionary 
power  the  existence  of  which  may  occasionally  lead  to 
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the  conclusions  of  one  tribunal  being  at  variance  with 
the  conclusions  of  another. 

A  gentleman  contracts  with  the  owner  of  a  mine  to 
give  him  a  certain  sum  of  money  for  that  mine,  the  con- 
tract to  a  certain  extent  being  made  dependent  upon 
the  formation  of  a  company.  These  are  transactions 
which  occur  with  frequency.  Frequently  flourishing 
and  beneficial  interests  have'  had  their  commencement 
in  arrangements  and  contracts  of  that  description.  I 
cannot  say  that  a  transaction  of  that  nature,  apparently 
a  bon&  fide  one  in  this  sense,  that  it  is  entered  into 
between  the  bankrupt  and  the  mine  owner  with  a  belief 
on  the  part  of  both  that  it  is  a  practicable  contract,  a 
thing  capable  of  being  brought  into  operation  fairly  and 
honestly,  comes  under  the  denomination  of  being  rash. 
Hazardous  it  is  no  doubt  in  this  sense,  that  there  may  be 
danger  and  uncertainty  attending  its  success;  but  in 
order  to  come  within  the  condemnatory  clause  of  this 
statute,  the  transaction  must  be  a  speculation,  a  rash 
speculation  and  a  hazardous  speculation.  Probably  the 
important  word  here  is  ''rash,"  that  is  to  say,  it  must  be 
a  speculation  in  which  no  reasonably  prudent  man  would 
have  engaged.  I  cannot  say,  having  regard  to  these 
contracts  and  to  what  has  taken  place  respecting  them, 
that  I  think  they  can  be  judicially  denominated  **  rash 
and  hazardous  speculations  '*  within  the  meaning  of  the 
statute. 


1863. 

Ex  parte 

DOWMMAN. 

lore 

DOWNMAV. 


There  then  remains  a  third  point  which  has  been  ad- 
verted to.  There  is  undoubtedly  considerable  truth  in 
the  learned  Commissioner's  remarks  with  regard  to  the 
bankrupt  having  traded  upon  false  credit,  owing  to  the 
existence  of  his  wife's  separate  estate.  But  that  rather 
points  to  the  state  of  the  law  which  allows  such  a  separate 
estate  to  exist,  and  I  do  not  think  that  the  fact  can  be  ad- 
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duced  to  prove  unjustifiable  extravagance  of  living  on  the 
part  of  the  bankrupt.  That  ought  to  appear  from  the 
balance  sheet.  But  the  characteristic  of  the  balance 
sheet  in  the  present  instance  is  that  there  is  not  apparently 
here  a  single  debt  that  does  not  come  under  one  or  other 
of  these  two  descriptions,  namely: — debts  having  imme- 
diate relation  to  the  two  contracts  upon  which  the  bank- 
rupt was  depending,  and  debts,  two  or  three  in  number 
only,  which  appear  to  have  been  contracted  for  the  pur- 
chase of  a  share  in  a  Canadian  railway,  and  for  the  pur^ 
chase  of  a  share  in  a  mining  claim,  which  is  the  subject 
of  a  counter  claim,  from  a  Mr.  De  Castro,  who  has 
neither  proved  under  the  bankruptcy  nor  in  any  way 
contributes  to  oppose  the  bankrupt's  discharge. 


Therefore,  upon  a  proper  review  of  the  whole  circum- 
stances of  the  case,  and  limiting  the  inquiry  to  the  case 
of  debts  coming  within  the  immediate  scope  of  the  present 
bankruptcy,  those  being  the  debts  to  which  the  attention 
of  the  judge  must  be  confined  in  dealing  with  the  159th 
section  of  the  statute,  it  is  not  in  my  judgment  fit  to 
brand  the  bankrupt  judicially  with  the  mark  that  his 
debts  have  been  contracted  without  reasonable  or  pro- 
bable ground  of  expectation  of  his  being  able  to  pay  them, 
or  that  debts  have  been  contracted  by  him  by  reason  of 
contracts  which  must  be  held  to  be  rash  and  hazardous 
speculations. 


I  agree  with  the  learned  Commissioner  in  his  view  of 
the  necessity  for  examining  these  cases  with  care  and, 
even,  I  may  add,  with  some  amount  of  severity;  but  after 
that  has  been  done,  in  the  present  instance  I  cannot 
bring  the  case  within  the  fair  meaning  of  the  act,  and  I 
think,  therefore,  the  order  of  discharge  ought  to  have 
been  and  must  now  be  granted  to  the  bankrupt  in  the 
usual  way. 

[Some 
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[Some  discussion  then  took  place  as  to  the  deposit, 
which  was  stated  at  the  bar  to  have  been  contributed  by 
the  bounty  of  the  Appellant's  friendsy  and  as  to  the  costs 
of  the  assignee^  it  being  alleged  at  the  bar  that  there 
were  no  assets  in  the  bankruptcy.] 


1863. 


Ex  parte 

DOWMIIAM. 

In  re 

DOWMMAII. 


The  Lord  Chamgbllor. 

With  regard  to  deposits  made  by  a  bankrupt,  they  must 
be  treated  as  the  bankrupt's  monies  and  dealt  with  ac- 
cordingly. In  the  present  case  the  deposit  may  be  re- 
turned to  the  bankrupt.  The  appearance  of  the  assignee 
here  is,  I  think,  under  the  circumstances  of  the  case, 
right,  but  I  must  leave  him  to  get  his  costs  out  of  the 
estate. 


GIBBS  V.  DANIEL. 


rpHIS  was  an  appeal  from  the  refusal  with  costs  by 
-^      Vice-Chancellor  Stuart  of  a  motion  made  by  the 
Appellants. 


May\. 

Before  The 
LoBDs  Joe- 

TICBS. 

MTberethe 
circQinstaiieet 
of  the  caee 

At  the  hearing  of  the  cause  (a),  the  Plaintiffs,  the  make  it  ezpe- 
present  Respondents,  had  obtained  a  decree  in  their  OourtwiU 
favor  with  costs  to  be  taxed  and  paid  by  the  Defendants,  require  aeeii* 
the  present  Appellants.     The  decree  had  been  enrolled,  ^m![|'!^titled 

and  notice  given  by  the  Appellants  of  an  appeal  to  the  to  receive  coete 
_  uncler  a  decree 

House  of  Lords,  The  costs,  which  by  the  decree  were  to  refund  them 
directed  to  be  taxed  and  paid  by  the  Appellants,  had  '°  ^^'^nwiifimm 
been  taxed  at  695/.,  but  not  paid.  the  decree 

I     proving 
succeaml,  or 
(a)  4  Giff.  1.  will  otherwiae 

provide  for 
their  being  refunded  in  that  event,  at  by  ordering  their  interim  payment  into  Court. 
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1863.  In  this  state  of  things  the  Appellants  moved  for  a 

stay  of  proceedings  under  the  decree  pending  the  appeal; 
or,  in  the  alternative^  for  a  stay  of  proceedings  under  the 
decree  as  regarded  the  enforcing  the  payment  of  the 
costs  of  the  suit,  by  the  decree  directed  to  be  taxed  and 
paidy  pending  the  appeal. 

The  Vice-Chancellor  refused  the  motion  with  costs, 
and  the  present  appeal  from  his  Honor's  decision  was 
brought. 

The  alleged  ground  on  which  the  application  was 
based  was,  that  the  Respondents'  circumstances  were 
suchy  that  if  the  costs  in  question  were  paid  to  them 
under  the  decree,  the  Appellants  had  no  chance  of  getting 
them  refunded  in  case  of  the  appeal  resulting  in  their 
favor. 

Mr.  Bacon,  Mr.  Charles  Hall  and  Mr.  JEveritt,  for  the 
Appellants. 

Mr.  Malins  and  Mr.  W.  W.  Mackeson,  for  the  Plain- 
tifl&  in  the  suit,  supported  the  Vice-Chancellor's  order. 

Archer  v.  Hudson  (a)  ;  Bainbrigge  v.  Baddeley  (b)  ; 
Pinkett  V.  Wright  (c),  and  Warner  v.  Smith  {d),  were 
referred  to. 

Their  Lordships  ordered  the  costs  to  be  paid  to  the 
Plaintiffs'  solicitor,  upon  personal  security  being  given 
for  their  return  if  ordered,  or  upon  an  undertaking  being 
given  by  the  solicitor  to  abide  by  such  order  as  their 

Lordships 

(a)  8  Bean.  321.  (d)  Cor.    LJJ.,   24th    Feb., 

(6)  10  lb.  35.  1863,  reported,  but  not  upon  this 

(c)  4  Hare,  160.  point,  1  De  G.,  J.  if  S.  337. 
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Lordships  might  make  after  the  decision  of  the  appeal 
by  the  House  of  Lords ;  but  if  no  security  or  undertaking 
should  be  given,  then  the  costs  in  question  were  to  be 
paid  into  Court.  Their  Lordships  also  directed  the 
Vice-Chancellor's  order  as  to  the  costs  of  the  motion 
before  him  to  stand,  and  reserved  the  costs  of  the 
appeal. 


186S. 


ROLFE  V.  PERRY. 


npHIS  was  a  suit  instituted  by  the  executors  of  Na- 

thaniel  Perry  for  the  administration  of  his  estate. 

Several  questions  were  involved,  and  amongst  them  was 


March  11. 
May  6. 

Before  The 
Lord 

Chancellor 

Lord 

Westburt. 
thought  to  be  included  the  question  whether  the  testator's   .     .« 

real  estate  was,  under  the  operation  of  Locke  King^s  Act  cuted  by  the 

(17  &  18  Vict.  c.  113),  exonerated  from  payment  of  ^j,*  ^j^^  g^^^ 

mortgage  debts  charged  upon  it;  and  this  question  was,  for  thecom- 

in  pursuance  of  an  arrangement  at  the  hearing  before  of  Mr.  Loci^e 

the  Vice-Chancellor  Wood,  and  in  consideration  of  the  ,^"'^\^*?  .« 

'  (Stat.  17  &  18 

apparently  conflicting  nature  of  the  decisions  upon  the  FtW.d  13), 
Act  in  question,  heard  by  the  Lord  Chancellor  in  the  first  ^^l^l^l^^^o^ 

instance.  until  after  that 

date,  18  as 
between 

The  material  facts  of  the  case  were  as  follows : —  claimanu 

under  it  "  a 
The  testator  by  a  will  dated  the  6th  of  September,  ^"jf.'^^'Jt^in 
1847,  directed  his  just  debts   and   funeral   and   testa-  the  meaning 
mentary  expenses  to  be  paid  out  of  his  personal  estate ;  \^  ^ij^  /Jet"* 
and  after  payment  of  the  same  he  bequeathed  the  residue  which  resenrea 
of  his  personal  estate  to  his  daughter  Sarah  Ann  Perry  persons  claim- 

(who  died  in  his  lifetime),  and  devised  (in  the  events  jng^jn^eror 
^  '  .      *>y  ^ftue  of 

which  such  a  will. 

The  repub- 
lication of  such  a  will  at  a  time  subsequent  to  the  time  fixed  for  the  commenceftient 
of  the  act  does  not,  as  between  the  same  persons,  deprive  it  of  its  character  of  being 
'*  a  will  already  made,"  within  the  meaning  of  the  proviso. 
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1863.        which  happened)  all  his  real  estate  and  property  to  his 
brother  Thomca  Perry ^  his  heirs  and  assigns  for  ever. 

On  the  2nd  of  December^  1861,  the  testator  made 
another  will  of  that  date,  which  purported  to  be  his  last 
will  and  testament,  and  whereby  he  simply  appointed 
the  Plaintiffs  executors  and  trustees  of  that  his  will,  and 
gave  a  pecuniary  legacy,  and  in  certain  events  a  further 
pecuniary  legacy,  to  his  servant. 

The  testator  died  on  the  7th  oi  December^  1861,  and 
both  the  wills  were  proved  by  the  Plaintiffs,  the  exe- 
cutors of  the  first  will  having  renounced  probate  thereof. 
The  testator's  real  estate  was  as  to  some  parts  of  it  subject 
to  certain  mortgages  affecting  those  parts  respectively. 

Mr.  Wickens,  for  the  Plaintiffs,  having  opened  the 
case  and  called  the  attention  of  the  Court  to  the  provi- 
sions of  Mr.  Locke  King*8  Act  (a), 

Mr.  Daniel  for  Thomtu  Perry's  representatives, 
Mr.  Amphletty  for  the  testator's  widow,  and 

Mr.  Bendall,  for  the  testator's  next  of  kin, 

proceeded  to  argue  the  question  of  exoneration ;  and 
Woolstencroft  v.  Woohtencroft  (J) ;  Eno  v.  Tatham(c) ; 
Moore  v.  Moore  (d)  ;  Mellish  v.  Vallins  (e) ;  Pembrooke 
V.  Friend  {f)f  were  referred  to. 

Eventually  the  case  was  ordered  to  stand  over  for  a 
few  days,  the  Lord  Chancellor  calling  attention  to  the 

proviso 

{a)  See  the  material  passages  (<0  ^^  ^*  H.  877 ;  rfoersfx/ on 

of  this  Act,  set  out  above,  p.  446,  appeal^  1  De  G,,  J.  Sf  S.  602. 

note  (6).  (e)  2  J.  4  H.  194. 

(6)  2  De  G.,  F.  *  J.  347.  (/)  1  lb.  132. 

(c)  Supra,  p,  443. 
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proviso  at  the  end  of  the  1st  section  of  the  Act,  and  to 
the  fact  that  the  will  under  which  Thomas  Perry's  re- 
presentatives claimed  was  in  fact  a  will  made  before  the 
Acty  whatever  might  be  the  effect  to  be  attributed  to  the 
execution  by  the  testator  of  the  subsequent  will  of  1861, 
and  remarking,  in  effect,  that  whereas  a  direction  con- 
tained in  a  will  made  in  1847,  that  the  testator's  debts 
should  be  paid  out  of  his  personal  estate,  was  in  the 
then  state  of  the  law  no  indication  of  intention  on  his 
part,  but  merely  an  enunciation  of  the  general  rule  of 
law  on  the  subject,  it  was  difficult  to  see  how  words 
which  in  1847  were  inoperative  as  expressive  of  an  in- 
tention, could  be  construed  in  1861  as  bearing  an  entirely 
different  meaning  and  being  expressive  of  an  intention. 


The  case  came  on  again  on  this  day,  and  upon  the 
question  of  exoneration  the  following  further  authorities 
were  cited,  viz.,  Jarman  on  Wills  {a\  and  JEmuss  v. 
Smith  (b)  and  fFebb  v.  Bt/nff  (c)  there  cited ;  and  as  to 
the  effect  to  be  attributed  to  the  execution  of  the  will  of 
1861  by  the  testator,  Williams  on  Executors  {d)^  and 
The  Attorney^General  v.  Heartwell  (e),  and  also  the 
New  Wills  Act  (7  Will.  4  §•  1  Vict.  c.  26),  s.  84. 


May  6. 


The  Lord  Chancellor. 

The  first  question  is,  whether  this  Act,  passed  in  the 
year  1854,  has  any  application  whatever  to  the  present 
case. 

It  was  the  object  of  the  legislature  in  passing  this 
statute  to  prevent  the  rule  it  laid  down  from  being  a 

retrospective 


(a)   Vol.  \,  p.  310,  3rd  ed. 
(6)  2  DeG.^  S.  722. 
(f )  2  K.^J.  669. 


(d)  Vol.  1,  p.  209,  6M  ed. 
{e)  Amhl.  451. 
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retrospective  rule.  It  defines  accurately  the  period  whence 
the  statute  shall  come  into  force,  and  what  effect  it  is  to 
have  prospectively.  It  declares  expressly,  that  the  statute 
shall  not  have  a  retrospective  operation  so  as  to  afiect 
the  rights  of  persons  claiming  under  "  any  will  already 
made."  The  various  claimants  in  the  present  case  are 
persons  who  (so  far  as  the  present  controversy  extends) 
claim  alike  under  a  will  made  in  1847;  the  devisee  of 
the  real  estate  referring  his  rights  to  the  devise  contained 
in  the  will  of  that  year ;  and  the  other  question  which 
has  been  discussed  at  the  bar,  namely,  that  of  exonera- 
tion, and  as  to  the  indication  of  a  contrary  or  other  inten- 
tion within  the  meaning  of  the  act,  depending  on  the 
meaning  of  the  words  in  the  same  will.  What  then  does 
the  legislature  intend  by  the  words  *'  will  already 
made"  ? 


It  is  said  that  nothing  can  be  properly  denominated  a 
will  until  after  the  death  of  the  testator,  when  it  comes 
into  operation. 


I  am  not  of  opinion  that  this  is  the  meaning  of  the 
word  ''will"  in  this  part  of  the  statute.  I  think  the 
design  of  the  legislature,  as  evidenced  from  the  whole 
scope  of  the  act,  was  to  prevent  the  application  of  this 
new  rule  of  distribution  to  any  landed  estate  when  that 
estate  is  found  to  be  disposed  of  and  governed  by  the 
operation  of  a  will  actually  made  antecedently  to  the  time 
fixed  by  the  legislature, — namely  the  1st  of  January, 
1855.  And  the  word  "will"  is  of  course  used  here  with 
reference  to  its  state  and  effect  as  a  will ;  but  it  denotes 
an  instrument  already  made  as  an  instrument  which  shall 
hereafter  come  into  operation  as  such.  The  proviso  is 
express  that  the  statute  shall  not  affect  the  rights  of 
persons  "claiming  under  or  by  virtue  of  any  will,  deed 
or  document  already  made."     No  person,  of  course,  can 

claim 


Perry. 
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claim  under  a  will  until  after  the  death  of  the  testator;        186S. 
but  a  person  may  claim  under  a  will  coming  into  opera-        Un' 
tion  after  the  Ist  o{  January,  1855,  but  actually  made  v. 

and  executed  at  a  date  anterior  to  that  time.  And  in  my 
judgment  the  parties  before  me  are  claimants  under  a 
will  which  was  in  existence  at  the  time  of  the  passing 
of  the  act,  and  therefore  already  made,  and  which,  as  so 
made,  does  for  the  purpose  of  this  controversy  come  into 
operation  after  the  time  fixed  by  the  act 

A  difficulty  might  have  arisen  if  the  parties  had  been 
claiming  not  entirely  under  the  will  of  1847,  but  under 
or  by  virtue  of  a  will  actually  made  in  1847  but  re- 
published at  a  subsequent  time,  and  the  devises  in  which 
took  effect  quoad  any  particular  estate  by  virtue  only  of 
that  subsequent  republication.  There  might  have  been 
a  difficulty  again  if  the  case  had  been  one  of  devisees 
claiming  by  virtue  of  a  testamentary  instrument  made  at 
one  time  and  republished  at  another,  and  having  an 
effect  partly  upon  property  existing  before  the  date  of 
the  original  execution  of  the  will  and  partly  upon  pro- 
perty acquired  in  the  interval  between  the  original  date 
and  the  date,  of  the  republication.  Such  persons  could 
not  be  said,  in  the  language  of  the  statute,  to  be  claiming 
under  ''  a  will  already  made,**  for  they  would  be  claiming 
partly  by  virtue  of  a  will  already  made,  and  partly  by 
virtue  of  the  operation  given  to  that  instrument  from  the 
fact  of  its  republication. 

But  those  cases  do  not  arise  here.  The  present 
parties  claim  under  and  by  virtue  of  the  will  of  1847; 
and  that  will  does  not  cease  to  answer  the  description  of 
"a  will  already  made,"  because  it  may  have  been  re- 
published at  a  time  subsequent  to  the  Ist  of  January, 
1855;  and  in  my  judgment  that  will,  under  which  the 
controversy  arises  was,  at  the  time  when  the  act  received 

the 
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the  royal  assent,  as  well  within  the  terms  as  within  the 
spirit  of  the  act  and  its  intention  to  prevent  unjust 
retrospectivity,  *'  a  will  already  made." 

It  becomes  therefore  unnecessary  to  enter  upon  the 
other  question  which  has  been  discussed  at  the  bar, 
although  with  regard  to  it  I  may  remark  that  I  should 
be  unwilling  to  hold  that  a  mere  technical  rule  of  inter- 
pretation is  to  be  regarded  in  all  cases  as  sufficient  to 
exclude,  or  signifying  marks  of  intention  so  as  to  bring 
the  case  within,  the  statute,  and  that  it  may  probably 
be  better  to  rest  each  case  on  its  own  particular  circum- 
stances ;  collecting  the  signification  and  intention  in  every 
particular  case  not  from  the  words  only  but  also  from 
the  effect  of  the  disposition,  from  the  whole  will  and  the 
nature  of  the  gifts  made  by  the  will. 


In  this  particular  case,  however,  holding  as  I  do  that 
this  will  was  within  the  meaning  of  the  statute  and  made 
at  the  time  of  the  statute,  it  follows  that  the  application 
of  the  statute  is  excluded,  and  the  devisee  entitled  to  the 
benefit  of  the  old  rule  of  the  Court,  which  gives  him  the 
right  of  having  the  devised  estate  exonerated  from  the 
mortgage  debt  upon  it  out  of  the  testator's  personal 
estate. 
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TOKER  V.  TOKER.  18, 19, 20, 21. 

Majf  8. 

npH IS  was  an  appeal  by  the  Plaintififfrom  the  decision    Before  The 

^     of  the  Master  of  the  Rolls  dismissing  the  bill,  but,    ^^I'c'^J"'' 

under  the  circumstances,  without  costs.  A  settlement 

by  an  aunt  on 

Tlie  object  of  the  bill  was  to  set  aside  a  settlement  ^^^  nephew  in 
executed  by  the  Appellant  on  the  1 6th  of  November ^  settlor's  real 
1853,  on  the  grounds  of  its  execution  by  her,  she  being  «»**^»»  "*«• 
at  the  time  a  maiden  lady  advanced  in  years,  having  estate  onl^  to 
been  obtained  from  her  by  her  nephew,  the  Defendant  J^'  ^^si- 
and  Respondent  Philip  Champion  Toker,  by  means  of  deration  except 

a  covenant  bv 

undue  influence  on  his  part,  and  as  having  been  in  equity  i\^^  nephew  to 
a  fraud  on  her.  »  P«y  ''^^^'^  «n 

the  property 
^,  ,  .  .  ,  ,      after  the  aunt*i 

1  he   settlement    in   question  was    expressed    to   be  death,  and 

made  between  the  Appellant  of  the  one  part,  the  Re-  ^>*J>owt  jny 

*  *^  *  power  of  revo- 

spondent  of  the  second  part,  and  Richard  Bathurst  cation,  upheld, 
of  the    third    part.     It   witnessed    that    in    considera-  yoi"„",!^ 
tion  of  the  natural  love  and  affection  which   the   Ap-  settlement  (as 
pellant  had  and  bore  for  and  towards  the  Respondent,  ^^i^l  Lois'* 
and  of  the  covenant  and  agreement  thereinafter  entered  J««tice  Tur- 
into  by  him  with  the  Appellant,  and  for  the  nominal  ing  that  the 

consideration  •J"'^^^^ 

the  deed  suffi- 
ciently explained  to  her  before  she  executed  it,  that  she  sufficientlv  understood  its  nature 
and  effect  when  she  executed  it,  and  that  she  intended  when  she  executed  it  that  it 
should  operate  and  be  effective  according  to  its  purport  and  tenor,  and  there  being  no 
ground  lor  believing  that  she  consented  to  execute  or  did  execute  it  through  or  under 
any  fraud  or  misrepresentation  or  undue  influence  or  by  means  or  reason  of  any 
promise  made  to  her  or  in  reliance  on  any  promise. 

In  such  cases  the  evidence  in  support  of  the  validity  of  the  impeached  deed  must  be 
dear  and  decisive. 

The  absence  from  a  voluntary  settlement  of  a  power  of  revocation  reserved  to  the 
settlor  is,  in  determining  the  validity  of  the  impeached  settlement,  only  a  circum- 
stance to  be  taken  into  account  in  connection  with  the  other  circumstances  of  the 
case. 

The  absence  in  the  like  case  of  advice  eiven  to  the  settlor  as  to  the  insertion,  of  a 
power  of  revocation  stands  on  the  same  footug. 


TOKBR 
V. 
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1863.  consideration  therein  mentioned,  the  Appellant  granted 
to  Richard  Bathurst  and  his  heirs  certain  specified  real 
estates,  and  all  other  the  messuages,  lands,  tenements 

ToKER.  and  hereditaments,  and  parts  and  shares  of  messuages, 
lands,  tenements  and  hereditaments,  and  real  estate  of 
the  Appellant,  to  have  and  to  hold  the  premises  (subject 
nevertheless  to  the  several  charges,  debts  and  incum- 
brances, if  any,  to  which  the  same  were  respectively 
liable)  to  Richard  Bathurst  and  his  heirs,  to  the  use  of 
the  Plaintiff  and  her  assigns  during  her  life  without 
impeachment  of  waste,  and  after  her  decease  to  such  uses 
upon  and  for  such  trusts,  intents  and  purposes  and  with, 
under  and  subject  to  such  powers,  provisoes,  agreements 
and  declarations  as  the  Respondent  should  by  deed  ap- 
point, and,  in  default  of  such  appointment,  to  the  usual 
uses  to  bar  dower  in  favor  of  the  Respondent  in  fee. 

Then  followed  powers  for  the  Appellant  during  her 
life  to  lease  the  settled  property,  and  in  consideration  of 
the  premises  the  Respondent  covenanted  to  pay  or  dis- 
charge and  keep  the  Appellant  and  her  representatives 
indemnified  against  the  charges  debts  and  incumbrances 
then  on  the  property,  and  to  pay  the  interest  on  such 
charges,  debts  and  incumbrances  as  from  the  Appellant's 
death. 

Other  clauses  followed,  which  were  intended  to 
regulate  the  mode  in  which  these  charges  debts  and 
incumbrances  were  to  be  borne  as  between  the  life  estate 
of  the  Appellant  and  the  reversion  of  the  Respondent, 
but  the  settlement  contained  no  reservation  to  the  Ap- 
pellant of  any  power  of  revocation. 

The  case  in  the  Court  below  is  reported  in  Mr.  Bea- 
van's  Reports  (a),  where  the  facts  and  evidence  suffi- 
ciently 

(a)  Vol.  31,  p  629. 
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ciently  appear,  except  that  it  should  be  added  to  the  state-  1863. 
ment  of  facts  in  Mr.  BeavarCs  report,  that  the  Appel- 
lant had  in  the  year  1846  made  her  will,  leaving  all 
her  property  to  her  brother  John  Buck  Toker.  For  the 
purposes  of  this  report,  however,  it  is  unnecessary  to 
enter  into  such  facts  and  evidence. 

The  appeal  was  argued  by  Mr.  Greene  and  Mr. 
Kingdon  for  the  Appellant,  and  by  Mr.  Selwyn,  Mr. 
Baggallay  and  Mr.  W.  A.  Clark  for  the  Respondent. 

The  following  authorities  were  referred  to,  viz.: — 
Hoghton  v.  Hoghton  (a) ;  Cooke  v.  Lamotte  (J) ; 
Huguenin  v.  Baseley  (c) ;  Nanney  v.  Williams  {d) ; 
Forshaw  v.  Welsby  {e\  and  Bentley  y.  Mackay  {f); 
and  it  was  strongly  urged  on  the  part  of  the  Appellant 
that,  assuming,  as  was  also  contended,  that  the  settlement 
was  a  voluntary  settlement,  a  power  of  revocation  ought 
to  have  been  inserted  therein  in  favor  of  the  Appellant, 
and  that  she  ought  to  have  been  advised  to  have  such  a 
power  inserted. 

The  Lord  Justice  Knight  Bruce  said  that  the  May  s. 
case  had  seemed  to  him  a  case  of  difficulty,  nor  had  he 
been  able  to  free  his  mind  from  doubt  concerning  it. 
But  the  inclination  of  his  Lordship's  mind  being  rather 
against  than  in  favor  of  the  Appellant's  title  to  succeed 
in  the  suit,  and  the  Master  of  the  Rolls  having  dismissed 
the  bill,  his  Lordship  could  not  give  a  voice  for  dis- 
turbing that  dismissal.  His  Lordship  thought  that 
upon  the  whole  of  the  evidence  the  Appellant  must  be 
taken    to  have  had   the   impeached  deed   in  question 

sufficiently 

(a)  15  Beav.  278.  {d)  22  Beav.  452. 

(6)  lb.  234.  (e)  30  lb.  243. 

(c)  14  Ve$.  273.  (/)  31  lb.  143. 
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1863.  sufficiently  explained  to  ber  before  she  executed  it,  to 
bave  sufficiently  understood  its  nature  and  effect  wben 
she  executed  it,  and  to  have  intended  when  she  executed 
it  that  it  should  operate  and  be  effective  according  to  its 
purport  and  tenor;  nor  did  his  Lordship  see  any  ground 
for  believing  that  she  consented  to  execute,  or  did  exe- 
cute ity  through  or  under  any  fraud  or  misrepresentation 
or  undue  influence,  or  by  means  or  reason  of  any  promise 
made  to  her,  or  in  reliance  on  any  promise.  It  might 
be  that  Mr.  Bathurst  did  not  expressly  call  the  Appel- 
lant's attention  to  the  fact  that  the  deed  did  not  contain 
a  power  of  revocation,  but  it  was  not,  his  Lordship 
thought,  necessary.  He  believed  that  she  intended  the 
deed  to  be  irrevocable,  and  executed  it  with  that  in- 
tention. 

The  Lord  Justice  Turner  recapitulated  the  facts 
of  the  case,  and  examined  the  pleadings  and  evidence  in 
the  cause,  and  said  that  questions  of  the  nature  of  that 
before  the  Court  must  depend  on  the  evidence;  and, 
having  entered  into  a  consideration  of  how  the  present 
case  stood  in  that  respect,  his  Lordship  concluded  that 
the  balance  of  testimony  was  clearly  in  favor  of  the  Re- 
spondent. In  speaking,  however,  of  the  balance  of  testi- 
mony, his  Lordship  said  that  he  desired  to  be  understood 
as  not  meaning  a  doubtful  uncertain  balance ;  his  Lord- 
ship thought  that  in  the  position  in  which  the  Respon- 
dent stood,  the  evidence  on  his  part  ought  to  he  clear 
and  decisive,  and  that  the  evidence  did  come  up  to  that 
standard.  It  was,  in  his  Lordship's  opinion,  proved  that 
what  had  been  done  was  for  giving  effect  to  a  purpose 
which  the  Appellant  had  long  entertained:  that  she  de- 
sired that  the  estate  should  continue  in  the  family,  and 
that  she  deprived  her  brother  of  any  interest  in  it  in 
order  to  prevent  her  deject  from  being  defeated  by  means 

of 
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of  the  influence  which  Madame  De  Burgh  and   Mr.        1863. 
Glover  had  obtained  over  him.     His  Lordship  then  pro- 
ceeded thus: — 

It  is  said,  however,  on  the  part  of  the  Appellant,  that 
not  only  did  she  deprive  her  brother  of  all  interest  in 
the  estate,  but  that  she  deprived  herself  of  all  power  over 
it;  that  a  power  of  revocation  ought  to  have  been  in- 
serted in  the  settlement,  and  that  the  Appellant  should 
have  been  advised  to  have  such  a  power  inserted. 

But  it  would  be  a  most  unwarrantable  interference 
with  the  rights  of  property  to  hold  that  no  voluntary 
settlement  (and  I  assume,  for  the  present  purpose,  this 
settlement  to  be  voluntary,  without  however  meaning  to 
express  any  opinion  whatever  upon  the  subject  whether 
it  was  voluntary  or  not)  could  be  valid  unless  a  power  of 
revocation  was  inserted  in  it.  I  find  no  such  position 
in  the  case  of  Huguenin  v.  Baseley,  which  was  referred 
to  in  support  of  the  argument.  That  case,  as  I  under- 
stan/i  it,  goes  no  further  than  that  the  absence  of  a  power 
of  revocation  may  be  evidence  that  the  party  did  not 
understand  the  transaction,  and  so  of  undue  influence. 
But  whether  it  would  be  so  or  not  would  of  course 
depend  upon  all  the  circumstances  of  the  case,  and  here 
the  circumstances  seem  to  me  to  account  for  the  power 
not  being  inserted,  the  object  of  the  settlement  being  to 
render  the  disposition  of  the  estate  irrevocable,  which  if 
left  to  depend  upon  the  will  which  this  lady  had  pre- 
viously made  would  have  been  revocable.  The  absence 
of  a  power  of  revocation  is  I  think  a  circumstance  to  be 
taken  into  account  in  determining  such  cases  as  these, 
and  it  is  a  circumstance  of  more  or  less  weight  according 
to  the  facts  of  each  particular  case. 

Again,  I  think  it  is  going  too  far  to  say  that  no  volun- 
tary settlement  can  be  valid  unless  the  settlor  is  advised 
Vol.  Ill— 3.  K  K  D.J.8.    that 
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1863.  that  there  should  be  a  power  of  revocation  inserted  in  it. 
What  the  Court  has  to  be  satisfied  of  in  these  cases,  as 
I  apprehend,  is  this  that  the  settlement,  whether  con- 

ToKER.  taining  or  not  containing  a  power  of  revocation,  is  the 
free  determined  act  of  the  party  making  it;  and  the 
absence  of  advice  as  to  the  insertion  of  a  power  of  re- 
vocation is  a  circumstance,  and  a  circumstance  merely, 
to  be  weighed  in  connection  with  the  other  circumstances 
of  the  case. 

Upon  the  evidence  in  this  case,  even  assuming  that 
such  advice  was  not  given,  (as  to  which  I  am  not 
satisfied,)  I  think  it  immaterial,  as  this  lady  knew  that 
tlie  purpose  of  the  settlement  was  to  make  the  disposi- 
tion of  the  property  contained  in  it  irrevocable. 

I  think  this  bill  was  properly  dismissed  and,  having 
regard  to  the  right  which  this  lady  had  to  have  the  case 
most  fully  investigated,  without  costs.  The  deposit  may 
be  returned. 
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1863. 


BIDDULPH  t;.  THE  VESTRY  OF  THE  PARISH 
OF  ST.  GEORGE,  HANOVER  SQUARE. 

rriHIS  was  an  appeal  from  an  interlocutory  injunction 
•^      granted   by   Vice-Chancellor    Stuart    restraining 
the  above-named  Defendants  from  proceeding  with  the 
erection  of  an  urinal. 

The  billy  which  was  filed  by  the  Plaintiff  as  the  lessee 
and  occupier  of  No.  35,  Grosvenor  Place,  after  referring 
to  the  incorporation  of  the  Defendants  by  the  Act  for  the 
better  Local  Management  of  the  Metropolis  (a),  and  to 

the 


(a)  Stat.  18&19  Fic^c.  120. 
The  portions  of  the  act  chiefly 
ffiscossed  in  (he  present  case,  or 
their  material  purport  or  effect, 
are  respectively  as  follows  :^- 

Sect.  69  enacts,  that  ''The 
▼estry  of  everj  parish  mentioned 
in  schedule  (A)  to  thu  act  and 
the  board  of  works  for  every  dis- 
trict mentioned  in  schedule  (B) 
to  this  act  shall  (subject  to  the 
powers  by  this  act  vested  in  the 
Metropolitan  Board  of  Works), 
from  time  to  time,  repair  and 
maintain  the  sewers  nnder  this 
act  vested  in  them,  or  such  of 
them  as  shall  not  be  discontinued, 
closed  up  or  destroyed  under 
the  powers  herein  contained, 
and  shall  cause  to  be  made, 
Repaired  and  maintained  such 
sewers  and  works  or  such  diver- 
sions or  alterations  of  sewers  and 
works  as  may  be  necessary  for 
eflectually  draining  their  parish 

Vol.  Ill— 4.  L 


or  district,  and  shall  cause  all 
banks,  wharves,  docks  or  defences 
abutting  on  or  adjoining  any  river, 
stream,  canal,  pond  or  water-* 
course  in  such  parish  or  dbtrict 
to  be  raised,  strengthened  or 
altered  or  repaired  where  it  may 
be  necessary  so  to  do  for  effectu* 
ally  draining  or  protecting  from 
floods  or  inundation  such  parish 
or  district ;  and  it  shall  be  lawful 
for  any  such  vestry  or  district 
board  to  carry  any  such  sewers  or 
works  through,  across  or  under 
any  tnnipike  I'oad,  or  any  street 
or  place  laid  out  as  or  intended 
for  a  street,  or  through  or  undef 
any  cellar  or  vault  which  may  be 
under  the  pavement  or  carriage^ 
way  of  any  street,  and  into, 
through  or  under  any  lands  what- 
soever, making  compensation  fof 
any  damage  done  thereby  as 
hereinafter  provided." 

Sect.  86.  .  .  .  "  Provided  also^ 

L  D.J.S. 


May  26,  27. 

Before  The 
Lords  Jus- 
tices. 

The  intended 
erection  by  a 
vestry  profet- 
sine  to  act 
nnder  18  &  19 
Vict.  c.  128, 
of  an  urinal 
against  the 
wall  of  a  garden 
forming  one 
side  of  a  pub- 
lic street,  and 
at  a  distance 
of  thirty -five 
yards  from  the 
houses,  held 
not  to  be  so 
plainly  ultra 
vires  or  so 
likely  to  create 
a  nuisance  as 
to  afford 
ground  for  an 
mterlocuiory 
injunction. 
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1863. 

BlODULPH 
V. 

St.  Georob*s 
Vestry. 


the  powers  in  respect  of  the  erection  of  urinals  and  like 
conveniences^  conferred  upon  them  by  the  88th  and  96th 

sections 


that  where  any  work  by  any 
▼estry  or  district  board  done  or 
required  to  be  done  in  pursuance 
of  the  provisions  of  this  act  inter- 
feres with  or  prejudicially  affects 
any  ancient  mill  or  any  right  con- 
nected  therewith,  or  other  right 
to  the  use  of  water,  full  compen- 
sation shall  be  made  to  all  per- 
sons sustaining  damage  thereby 
in  manner  hereinafter  provided ; 
or  it  shall  be  lawful  for  the  vestry 
or  board,  if  they  think  fit,  to  con- 
tract for  the  purchase  of  such 
mill  or  any  such  right  connected 
therewith,  or  any  right  to  the 
use  of  water,  and  the  provisions 
of  the  act  with  respect  to  the 
purchases  by  the  vestry  or  board 
hereinafter  authorized  shall  be 
applicable  to  every  such  purchase 
as  aforesaid." 

Sect.  87  enacts^  that  "  It  shall 
be  lawful  for  any  vestry  or  district 
board,  where  they  think  fit,  to 
cause  the  ditches  at  the  sides  of 
or  across  public  roads,  &c.,  to  be 
filled  up,"  and  to  substitute  pipes. 

Sect  88  enacU,  that  "  It  shall 
be  lawful  for  every  vestry  and 
district  board  to  provide  and 
maintain  urinals,  water-closets, 
privies  and  like  conveniences  in 
situations  where  they  deem  such 
accommodation  to  be  required, 
and  to  supply  the  same  with 
water,  and  to  defray  the  expense 
thereof,  and  any  damage  occa- 
sioned to  any  person  by  the  erec- 
tion thereof^  and  the  expense  of 
keeping  the  same  in  good  order, 


as  expenses  of  sewerage,  are  to  be 
defrayed  under  this  act." 

Sect.  96  enacts,  *<That  every 
vestry  or  district  shall  within 
their  parish  or  district  (exclu- 
sively of  any  other  persons  what- 
soever) execute  the  office  of  and 
be  surveyor  of  highways  and  have 
all  such  powers,  authorities  and 
duties,  and  be  subject  to  all  such 
liabilities  as  any  surveyor  of 
highways  in  England  is  now  or 
may  hereafter  be  invested  with 
or  liable  to  by  virtue  of  his  oflSce 
under  the  laws  for  the  time  being 
in  force,  so  far  as  such  powers, 
authorities,  duties  and  liabilities 
are  not  inconsistent  with  this  act ; 
.  •  .  and  all  streets  being  high- 
ways, and  the  pavements,  stones 
and  other  materials  thereof,  and 
all  other  things  provided  for  the 
purposes  thereof  by  any  surveyor 
of  highways,  or  by  any  person 
serving  the  office  of  surveyor  of 
highways,  or  by  any  vestry  or 
district  board  under  this  act,  shall 
vest  in  and  be  under  the  manage- 
ment and  control  of  the  vestry  or 
district  board  of  the  parish  or  dis|- 
trict  in  which  such  highways  are 
situate." 

Sect  135  enacts,' that  "The 
sewers  mentioned  m  schedule  (D) 
to  this  act,  being  the  main  sewers 
now  vested  in  the  commissioners 
of  sewers  of  the  city  of  London 
and  in  the  metropolitan  commis- 
sioners of  sewers  respectively,  with 
the  walls,  defences,  banks,  outlets, 
sluices,  flaps,  penstocks,  gullies, 
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sections  of  the  act,  stated 
1862,  the  Defendants,  in 


grates,  works  and  things  there- 
unto belonging,  and  the  materials 
thereof,  with  all  rights  of  way  and 
passage  used  and  enjoyed  by  such 
commissioners  respectively  over 
and  to  such  sewers,  works  and 
things,  and  all  other  rights  con- 
cerning or  incident  to  such  sewers, 
works  and  things,  shall  be  vested 
in  the  Metropolitan  Board  of 
Works;  and  such  board  shall 
make  such  sewers  and  works  as 
they  may  think  necessary  for 
preventing  all  or  any  part  of  the 
sewage  within  the  metropolis 
from  flowing  or  passing  into  the 
river  Thames  in  or  near  the  me- 
tropolis, and  shall  cause  such 
sewers  and  works  to  be  com- 
pleted on  or  before  the  3 1st  day 
of  December,  1860;  and  shall  also 
make  all  such  other  sewers  and 
works  and  such  diversions  or  alte- 
rations of  any  existing  sewers  or 
works  vested  in  them  under  this 
act  as  they  may  from  time  to 
time  think  necessary  for  the 
effectual  sewerage  and  drainage 
of  the  metropolis,  and  shall  dis- 
continue, close  up  or  destroy 
such  sewers  for  the  time  being 
vested  in  them  under  this  act  as 
they  may  deem  unnecessary;  and 
such  board  shall  from  time  to 
time  repair  and  maintain  the 
sewers  so  vested  in  them,  or  such 
of  them  as  may  not  be  discon- 
tinned,  closed  up  or  destroyed 
as  aforesaid;  and  for  the  pur- 
poses aforesaid  such  board  shall 
have  full  power  and  authority  to 

L 


that  on  the  7th  of  August^ 
the  assumed  exercise  of  the 

power 

carry  any  such  sewers  or  works 
through,  across  or  under  any 
turnpike  road,  or  any  street  or 
place  laid  out  as  or  intended  for 
a  street,  as  well  beyond  as  within 
the  limits  of  the  metropolis,  or 
through  or  under  any  cellar  or 
vault  under  the  carriage-way  or 
pavement  of  any  street,  and  into, 
through  or  under  any  lands  what- 
soever within  or  beyond  the  said 
limits,  making  compensation  for 
any  damage  done  thereby  as 
hereinafter  provided,  and  all 
sewers  and  works  from  time  to 
time  made  by  the  said  board 
shall  vest  in  them." 

Sect  158  enacto,  that  "Every 
vestry  and  district  board  shall  from 
time  to  time  by  order  under  their 
seal,  require  the  overseers  of  their 
parish,  or  of  the  several  parishes 
in  their  district,  to  levy  and  to  pay 
over  to  the  treasurer  of  such  vestry 
or  board,  or  into  any  bank,  in  such 
order  mentioned,  and  within  the 
time  or  times  thereby  limited,  the 
sums  which  such  vestry  or  board 
may  require  for  defraying  the  ex- 
penses of  the  execution  of  this  act 
(and  such  orders  may  be  made 
wholly  or  in  part  in  respect  of 
expenses  already  incurred  or  of 
expenses  to  be  thereafter  in- 
curred); and  every  such  vestry 
and  board  shall  distinguish  in 
their  orders  sums  required  for 
defraying  expenses  of  construct- 
ing, altering,  maintaining  and 
cleansing  the  sewers,  or  other- 
wise connected  with  sewerage; 

L2 


1863. 


BlDDULPH 
V. 

St.  Georob's 
Vestrt. 
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1863.  power  given  them  by  the  act,  amongst  other  resolutions 
relating  to  the  erection  of  urinals,  passed  a  resolution 
that  an  urinal  with  four  compartments  should  be  erected 
St.  Oeorob's  j^j  Grosvenor  Place,  at  the  retiring  angle  nearly  opposite 
the  end  of  Chester  Street;  and  a  further  resolution,  re- 
ferring it  to  the  committee  of  works  to  give  effect  to 
the  foregoing  amongst  the  other  resolutions. 


The  bill  then  proceeded  to  describe  Grosvenor  Place 
as  a  public  highway  within  the  parish  of  St.  George, 
Hanover  Square,  the  course  or  direction  of  which  was 
from  south-east  to  north-west,  and  which  had  houses  on 
one  side  only,  and  was  bounded  on  the  other  side  by  the 
wall  of  the  gardens  attached  to  Buckingham  Palace ; 
and  it  stated  that  the  spot  selected  by  the  Defendants 

for 


and  also  where  the  act  of  the 
■etsion  holden  in  the  third  and 
fourth  years  of  Kiog  WUliam  the 
Fourth,  chap.  90,  or  any  other  act 
by  virtue  whereof  land  ia  rated  in 
respect  of  expenses  of  lighting 
at  a  leas  amount  in  proportion 
to  the  annual  value  thereof  than 
Louses,  or  is  wholly  exempted 
from  being  rated  in  respect  of 
such  expenses,  is  in  force  in  any 
parish  or  any  part  of  any  parish 
at  the  time  of  the  passing  of  this 
act,  distinguish  aa  regards  such 
parish  or  part  the  sums  required 
for  defraying  expenses  of  lighting 
their  parish  or  district  from  sums 
required  for  defraying  other  ex- 
penses of  executing  this  act" 

Sect.  225  enacts,  that  ''  In 
every  case  where  the  amount  of 
any  damage,  costs  or  expenses  is 
by  this  act  directed  to  be  ascer- 
tained or  recovered  in  a  summary 
manner,  or  the  amount  of  any 
damage,  costs  or  expenses  is  by 


this  act  directed  to  be  paid,  and 
the  method  of  ascertaining  the 
amount  or  enforcing  the  payment 
thereof  is  not  provided  for,  such 
amount  shall  in  case  of  dispute 
be  ascertained  and  determined 
by,  and  shall  be  recovered  before, 
two  justices ;  and  the  amount  of 
any  compensation  to  be  made 
under  this  act  by  the  said  metro- 
politan board,  or  any  vestry  or 
district  board,  shall,  unless  hereia 
otherwise  provided,  be  settled  ia 
case  of  dispute  by,  and  shall  be 
recovered  before,  two  justices,  un- 
less the  amount  of  compensation 
claimed  exceed  fifly  pounds,  ia 
which  case  the  amount  thereof 
shall  be  settled  by  arbitration  ac- 
cording to  the  provisions  con- 
tained in  the  Lands  Clauses  Con- 
solidation Act,  1845,  which  are 
applicable  where  questions  of  dis- 
puted compensation  are  autho- 
rized or  required  to  be  settled  by 
arbitration." 
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for  the  erection  of  the  proposed  urinal  was  adjacent        1863* 
to   the   said  garden   wall,    and   immediately   opposite     ^ 
36,    Grosvenor    Place,    and   nearly    opposite    to    the  v. 

Plaintiff's  residence,  that  the  houses  in  Grosvenor  VbItiiy."* 
Place  immediately  opposite  to  the  said  spot  and  for 
a  considerable  distance  fronting  either  in  a  north- 
westerly or  south-easterly  direction  were  of  an  ex- 
tremely valuable  description,  and  that  their  residential 
Talue  was  enhanced  by  the  view  which  they  possessed 
towards  the  gardens  of  Buckingham  Palace,  and  that 
their  average  rental  unfurnished  might  be  stated  at  about 
500/.  per  annum,  except  the  houses  known  as  1,  2  and 
8,  Grosvenor  Place,  which  were  much  larger  and  more 
valuable. 

The  bill  then  proceeded  to  state  to  the  effect  that 
within  a  short  time  after  the  said  resolution  of  the  vestry 
became  known  a  memorial  was  addressed  to  the  vestry, 
signed  by  or  on  behalf  of  almost  every  owner  or  occu- 
pier of  the  houses  in  Grosvenor  Place  which  lay  near  to 
the  said  selected  spot,  protesting  against  the  execution  of 
the  work. 

The  bill  proceeded  to  give  the  names  of  the  me-' 
morialists  (eighteen  in  number),  and  to  state  the  pro- 
ceedings taken  by  the  Plaintiff,  on  hearing  of  the 
resolution  of  the  vestry;  and  that  on  the  Slst  of 
August,  1862,  the  Plaintiff's  solicitor  received  from 
the  Defendants'  surveyor  a  letter,  stating  that  the 
committee  of  works  of  the  vestry  had,  at  their 
meeting  held  on  the  20th,  resolved  that  a  screen 
wall,  twenty-eight  feet  in  length,  should  be  erected 
to  correspond  with  the  wall  of  Buckingham  Gardens, 
and  that  the  proposed  urinal  should  be  placed  behind 
the  same. 

The 
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1863.  The  bill  then  referred  to  an  ineffectual  attempt  made 

n  to  obtain  a  rescission  of  the  resolution  in  the  vestry,  and 

V.  charged  that  the  urinal  would,  if  erected,  be  a  private 

Vestry?*  *  nuisance  to  the  Plaintiff  and  the  other  owners  and  oc- 
cupiers of  the  houses  in  Grosvenor  Place  for  some  dis- 
tance north-east  and  south-west  of  the  said  selected 
spot ;  that  the  erection  of  the  screen-wall  as  suggested 
by  the  committee  of  works  would  increase  instead  of 
diminishing  the  nuisance,  because  the  space  behind  the 
screen-wall  would  become  a  receptacle  for  filth  of  all 
kinds,  and  that  the  offensive  smells  and  exhalations 
otherwise  attendant  upon  such  places  would  thereby  be 
increased. 

The  bill  then  stated  that  the  freehold  of  the  whole  of 
the  houses  in  Grosvenor  Place,  subject  to  the  leases 
under  which  the  same  were  held,  was  vested  in  the 
Marquis  of  Westminster,  who  was  strongly  opposed  to 
the  erection  of  the  proposed  urinal,  and  set  out  a  letter 
to  the  vestry  on  the  subject  written  in  his  absence  by 
his  legal  advisers,  suggesting  an  arrangement ;  and  then, 
after  referring  to  the  social  position  of  the  vestrymen, 
stated  that  the  matter  in  question  had  been  determined 
upon  in  the  absence  from  town  of  such  of  them  as  were 
noblemen  and  gentlemen,  and  charged  that  the  soil  in 
the  footway  upon  which  the  urinal  was  proposed  to  be 
erected  was  vested  in  Her  Majesty  in  right  of  her  crown, 
and  that  the  Defendants  had  no  right  under  the  powers 
contained  in  the  Act  of  Parliament  to  erect  any  urinal 
without  the  consent  of  the  owner  of  the  soil  upon  which 
the  erection  was  made,  and  that  the  Defendants  had  not 
obtained  the  consent  of  any  o£Scer  or  functionary  of  Her 
Majesty  authorised  to  give  such  consent  to  the  erection 
of  the  proposed  urinal.  The  prayer  was  for  an  injunc- 
tion against  the  Defendants,  to  restrain  them  from  pro- 
ceeding 
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ceeding  to  erect  the  proposed  urinal  or  any  other  urinal        1 863. 
or  similar  erection  at  the  spot  or  in  the  manner  in  the 
bill  mentioned,  and  for  further  or  other  relief. 


On  the  part  of  the  Plaintiff  evidence  was  adduced  to 
show  that  the  proposed  urinal  would  be  a  great  nuisance 
to  the  residents  in  Grosvenor  Place,  and  would  not 
afford  any  material  benefit  or  accommodation  to  the 
general  public,  while  it  would  greatly  diminish  the  value 
of  the  houses  of  such  residents,  who  would  suffer  much 
more  from  the  proposed  erection  than  they  actually  did 
from  the  use  which  was  made  of  the  wall  dividing  Buck* 
ingham  Palace  Gardens  from  Grosvenor  Place,  and 
opposite  the  Plaintiff^s  house,  by  the  public,  for  the 
purposes  of  accommodation. 

On  the  part  of  the  Defendants  there  was  evidence  to 
show  the  user  by  the  public  of  the  wall  dividing  Buck^ 
ingham  Palace  Gardens  from  Grosvenor  Place,  and 
opposite  to  the  Plaintiff's  house,  for  the  purpose  of  ac- 
commodation, and  the  consequent  requirement  of  an 
urinal  along  the  wall  in  question. 

The  Vice-Chancellor  having  granted  an  interlocutory 
injunction  the  Defendants  now  appealed. 

Mr.  Bacon  and  Mr.  Schomberg  for  the  Appellants. 

The  evidence  shows  the  necessity  of  the  proposed 
erection,  and  that  the  88th  and  96th  sections  of  the  act 
give  the  Defendants  full  power  to  make  it.  There  is 
no  evidence  to  impugn  the  bona  fides  of  the  Defendants 
in  the  exercise  of  their  statutory  powers. 

They  referred  to  Baines  v.  Baker  (a) ;    Squire  v. 

Campbell; 

(a)  AmhL  158. 


BlODULTH 
V, 

St.  Gcoboi's 
Vbstrt. 
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1863.        Campbell {a)\   and  Soltau  ¥•  De  £[eld{b);   JElmhirst 
^  V,  Spencer  (c). 

%WTET?  '  ^^'  Malins,  Mr.  F.  O.  Haynes  and  Mr.  MarHndale, 
for  the  Plaintiff,  in  support  of  the  Vice-Chancellor's 
order. 

They  referred  to  the  69th,  86th,  87th,  88th,  96th, 
lS5th,  158th  and  225th  sections  of  the  Act,  and  com- 
mented or  relied  on  Walter  v.  Selfe  (d) ;  Tinkler  v. 
Wandsworth  District  Board  of  Works  (e);  Stainton 
T.  Woolrych  {f)\  Austin  v.  The  Vestry  of  St,  Mary^s^ 
Lambeth  iff);  Coats  v.  The  Clarence  Railway  Com^ 
pany(h);  The  Attorney- General  yf.  The  Sheffield  Gas 
Consumers*  Company  (i);  Beardmore  y,  Tredwell{k); 
The  Attorney-General  t.  Council  of  Borough  of 
Birmingham  (/)• 

Their  arguments  sufficiently  appear  from  the  judgment 
of  the  Lord  Justice  Turner. 

Mr.  Bacon  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  evidence  as  it  stands  does  not  appear  to  me  to 
show  it  to  be  certain  or  probable  that  the  works  in- 
tended by  the  Defendants  will  be  or  will  create  in  point 
of  law  a  nuisance,  or  to  show  it  to  be  certain  or  pro- 
bable that  the  Defendants  are  exceeding  or  intending  to 
exceed  the  powers  conferred  on  them  by  act  of  parlia- 
ment, 

(fl)  1  MyL  if  Cr.  459.  (g)  27  L.  J.  (N.  S.)  Ch.  388, 

(6)  2  Sim.  {N.  S.)  133.  677. 

(c)  2  Mae.  4"  G.  45.  (A)  1  Rust,  if  M.  181. 

(<0  4DeG.t  Sm.  315.  (t)  3  De  G.,  M.  if  G.  304. 

(e)  2DeG.if  J.  261.  (Jfc)  3  Giff,  683. 

if)  23  Bcav.  225.  (/)  4  JST.  *  J.  528,  539. 
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menty  or  to  be  or  to  have  been  actuated  by  any  improper       1863. 
motive.  J"^"^^ 

BiDOULPK 

So  viewing  the  evidence,  whatever  it  may  be  fit  to  do  y^^l^*  * 
at  the  hearing  of  the  cause,  in  consequence  of  legal 
proceedings,  whether  merely  civil  or  otherwise,  if  any 
shall  be  instituted,  I  think  that  the  order  before  us  and 
the  injunction,  if  any,  issued  under  it  should  be  dis- 
charged, and  that  the  costs  in  the  Vice-Chancellor's 
Court  and  here  should  be  costs  in  the  cause. 


The  Lord  Justice  Turner. 
I  agree. 

On  behalf  of  the  Respondents  it  is  said,  first,  that  the 
vestry  can  have  no  greater  right  than  the  owner  of 
adjoining  lands,  and  that  such  owner  could  not  use  his 
land  to  the  damage  of  his  neighbour;  and  secondly, 
that  the  powers  of  this  act  of  parliament  are  being  ex- 
ercised injuriously,  whilst  this  exercise  of  them  is  not 
proved  to  be  necessary. 

On  the  first  point  it  is  not  contended  on  the  part  of 
the  vestry  that  this  act  of  parliament  does  confer  upon 
them  the  right  to  create  either  a  private  or  a  public 
nuisance,  and  it  is  impossible  to  assume  that  the  mere 
fact  of  an  urinal  being  erected  will  of  itself  be  a  nuisance, 
when  we  find  power  given  by  parliament  to  erect  such 
accommodations.  Certainly  it  is  not  proved  that  the 
erection  must  be  such  as  will  constitute  a  nuisance  either 
public  or  private.  The  first  part  of  the  argument  there- 
fore drops  to  the  ground. 

But  then  it  is  said  that  the  powers  of  this  act  of  par- 
liament are  being  exercised  injuriously  to  private  pro- 
perty. 
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1863.       perty,  and  that  the  exercise  of  them  is  not  necessary. 
J^""^^      As  to  this,  I  am  far  from  thinking  that  this  Court  has 

BiDDULPH 

V,  not  power  to  interfere  with  pubhc  bodies  in  the  exercise 

St.  Georqb's  ^f  powers  which  are  conferred  upon  them  by  act  of  par- 
liament. I  take  it  that  it  would  be  within  the  power  and 
the  duty  of  this  Court  so  to  interfere  in  cases  where 
there  is  not  a  bon&  fide  exercise  of  the  powers  given  by 
parliament;  and  I  should  be  sorry  to  be  supposed  to 
entertain  the  notion  that  public  bodies,  under  the  general 
powers  given  them  by  act  of  parliament,  can  do  what- 
ever they  think  right.  But  when  this  Court  is  called  on 
to  interfere,  I  take  it  to  be  its  duty  to  consider  the  ques- 
tion whether  there  is  or  is  not  a  bona  fide  exercise  of 
the  power ;  and  on  the  evidence  I  can  see  nothing  to 
warrant  the  Court  in  imputing  to  the  Defendants  an 
exercise  of  their  powers  otherwise  than  bonSi  fide. 

The  question  then  resolves  itself  into  the  construction 
of  the  act  of  parliament. 

It  is  said  that  if  the  powers  be  as  extensive  as  con- 
tended for  on  the  part  of  the  Defendants,  they  might 
erect  an  urinal  in  front  of  any  gentleman's  house.  The 
answer  to  that  is,  that  such  a  proceeding  could  not  pos- 
sibly be  held  a  bona  fide  exercise  of  the  powers  given 
by  statute.  The  case  of  Coats  v.  The  Clarence  Rail* 
way  Company  (a),  which  was  cited  in  the  course  of  the 
argument,  and  relied  on  by  the  Plaintiff,  does  not,  in 
fact,  affect  the  present.  In  that  case  there  was  in  the 
first  instance  an  order  by  consent,  referring  it  to  an 
engineer  to  say  what  damage  would  be  sustained  by  the 
party ;  but,  independently  of  that,  I  think  the  case  must 
be   considered  to  have   proceeded    on    the   ground  of 

there 

(a)  1  Rust.  4-  M^l.  181. 
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there  not  having  been  a  bon&  fide  exercise  of  the  powers;  186S. 
for  what  the  company  in  that  case  were  doing  was,  that,  ^^"^^^ 
having  powers  to  make  an  arch,  they  were  making  an  in-  v. 

sufficient  arch  in  order  to  save  themselves  the  expense  of  St.^Georoi« 
making  a  sufficient  one ;  and  no  one  can  doubt  that  that 
was  not  a  bon&  fide  exercise  of  the  powers  of  the  act  of 
parliament.  So,  again,  the  case  of  The  Attorney- 
General  v.  The  Sheffield  Gas  Consumers^  Company  (a) 
has  nothing  to  do  with  the  present  question,  for  there  the 
parties  who  were  doing  the  acts  complained  of,  viz.,  lay- 
ing down  the  gas  pipes,  had  no  powers  whatever,  parlia- 
mentary or  otherwise,  to  do  the  acts  they  were  doing,  and 
the  case  resolved  itself  into  the  question  whether  the 
Court  would  interfere  to  restrain  an  act  which  was  merely 
temporary,  viz.,  that  of  taking  up  the  pavement. 

I  think,  therefore,  that,  upon  whichever  ground  we 
consider  the  present  case,  there  is  not  sufiScient  to  induce 
the  Court  to  interfere,  and  I  think  that  the  injunction 
should  be  dissolved. 

(a)  3  De  G.,  M.  ^  0.  304. 
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COATES  V.  HART. 
Apr.  20.  BORRETT  v.  HART. 

Hoy  29. 

Before  The  fTHHIS    was    an    appeal    by    the    Defendants   John 

TicB«.  Frederick  Pott  and  Frederick  William  Pott  the 

A  testator  di-  younger,  the  respective  children  of  such  Defendants,  and 

d^r  Mtateto  ^^'*'*''*  incumbrancers  upon  the  interest  of  the  Defendant 

be  inyestedy  Frederick  William  Pott  the  younger,  from  an  order  of 

88  A,  B.  ^^  Master  of  the  Rolls,  dated  the  14th  o{  March,  1863, 

C.  andD.  ^nd  made  upon  a  petition  in  the  above  causes.     The 

BeTer&llv  &^ 

tained  their       order  under  appeal  declared  that,  according  to  the  true 

respecuve  ages  construction  of  the  virill  of  the  testator  in  the  causes,  and 
oftwenty-one     ^  ^  ^  '  ^  ^ 

years,  he  gave  in  the  events  which  had  happened,  the  interest  and  divi- 
severollythe™  ^^^^^  which  had  accrued  on  certain  stocks  and  funds 
interest  of  one-  standing  to  the  credit  of  the  cause  Coates  v.  Hart,  "The 
invested  re-  Legacy  Account  of  the  Plaintiff  Georgiana  Legge*^  since 
sidue  for  their   the  death  of  the  Plaintiff  Georflriana  Nightingale,  for- 

several  hves;  ^  ^         i^      » 

and  in  case  merly 

either  of  them 

should  die  under  the  age  of  twenty-one  years,  and  without  leaving  lawful  issue,  then  the 
testator  gave  the  interest  to  which  such  deceased  legatee  was  entitled  to  the  survivors  or 
survivor  of  them  for  her,  his  and  their  several  and  respective  lives;  and  from  and  af\er 
the  decease  of  either  of  the  said  four  legatees  leaving  lawful  issue  her  or  him  surviving, 
the  testator  bequeathed  the  principal  to  the  interest  whereof  such  deceased  legatee  had 
been  entitled  m  her  or  his  lifetime  amongst  such  issue;  and  he  also  gave  to  such 
issue  the  share  and  interest  of  the  principal  to  the  interest  whereof  their  deceased 
parent  would  have  been  entitled  in  case  he  or  she  had  lived  to  survive  any  other  of 
the  said  four  legatees  who  should  afterwards  die  without  issue.  And  in  case  all  the  said 
four  legatees  should  die  without  either  of  them  leaving  lawful  issue,  the  testator  gave  the 
whole  of  his  residuary  estate  over.  A,  died  in  the  testator's  lifetime  a  minor  and 
without  having  been  married.  B.  survived  the  testator,  attained  majority,  married 
and  died  without  having  had  a  child : — Held^  that  C  and  D.  were  entitled  by  force 
of  the  will  to  the  entire  income  of  the  residue  for  their  joint  lives  as  from  the  death 
of  B.,  and  that  there  was  no  intestacy  as  to  such  income. 

Per  Lord  Justice  Tum^r.^The  word  "  and  "  italicised  above  ought  not  to  be  read 
*'  or."  Such  a  construction  is  only  admissible  when  the  context  of  a  will  makes  it 
evident,  or  at  all  evenU  furnishes  very  strong  grounds  for  presuming  that  it  was  so 
intended;  and  there  was  no  such  intention  to  be  collected  from  the  context  of  the  will 
in  quettioD. 
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merly  Georgiana  Legge^  and  to  accrue  thereon  during 
the  life  of  the  Defendants  John  Frederick  Pott  and 
Frederick  William  Pott  the  younger  and  during  the 
life  of  the  survivor  of  them,  were  not  given  by  the  will 
to  them  who  had  survived  the  Plaintiff  Georgiana 
Nightingale  and  Emma  Nat  Legge  in  the  petition 
named.  The  order  directed  that  the  cash  in  the  bank 
representing  such  interest  and  dividends  which  had 
accrued  due  since  the  death  of  the  last-named  Plaintiff, 
and  the  interest  and  dividends  from  time  to  time  to 
accrue  on  the  stocks  and  funds  in  question^  should  be 
laid  out  until  further  order  in  the  purchase  of  Consols, 
in  trust  in  the  cause  of  Coates  v.  Hart,  to  an  account 
to  be  entitled  "The  Account  of  Interest  accrued  subse- 
quent to  the  death  of  the  Plaintiff  Georgiana  Nightin- 
gale,  formerly  Georgiana  Legge,  in  respect  of  the 
share  in  which  she  bad  a  life  interest."  And  the 
interest  to  accrue  on  the  Consols  when  purchased, 
and  all  accumulations  of  interest  thereon,  were  to 
be  laid  out  in  like  manner  in  trust  as  aforesaid,  the 
last-mentioned  account  And  it  was  ordered  that 
an  inquiry  as  to  the  next  of  kin  of  the  testator  living 
at  the  time  of  his  death,  which  had  been  directed 
by  an  order  of  the  30th  of  June,  1862,  should  be  con- 
tinued. 


1863. 


C0ATE9 
V. 

Hart. 

BORRBTT 
V. 

Hart. 


The  suit  of  Coates  v.  Hart  was  a  suit  for  the  admi- 
nistration of  the  estate  of  James  Booth,  instituted  by 
beneficiaries  under  his  will.  The  original  decree  in  it 
was  made  on  the  2nd  of  July,  1831;  that  on  further 
directbns  on  the  ^rd  of  February,  1832. 


The  suit  of  Borreft  v.  Hart  was  a  suit  for  reviving  the 
former  suit,  in  consequence  of  its  having  become  abated 
or  defective. 

By 
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By  the  testator*s  will,  which  was  dated  the  14th  of 
February^  1827,  he  appointed  the  Defendants  William 
Hart  and  Frederick  William  Pott  the  elder  (in  the  will 
called  Frederick  William  Pott  simply),  both  since  de- 
ceased, to  be  executors  thereof;  and  afler  making  cer- 
tain specific  bequests,  including  a  specific  bequest  to  the 
Defendant  John  Frederick  Pott,  and  bequeathing  to 
Anne  Jones^  since  deceased,  an  annuity  of  100/.  for  her 
life,  to  be  paid  half-yearly  out  of  the  dividends  of  his 
stock  in  the  public  funds,  and  directing  that  after  her 
death  the  stock  or  funds  producing  such  annual  sum  of 
100/.  should  fall  into  and  become  a  part  of  his  residuary 
estate,  and  bequeathing  to  the  Plaintiff  Emma  Coates, 
since  deceased,  an  annuity  of  300/.  for  her  life,  to  be 
paid  to  her  half-yearly  out  of  the  dividends  and  proceeds 
of  his  stock  in  the  public  funds ;  and  directing  that  after 
the  decease  of  the  said  Emma  Coates  the  stock  or 
funds  producing  such  annuity  should  fall  into  and  be- 
come a  part  of  his  residuary  estate, — the  testator  pro- 
ceeded as  follows  :— 


**  And  I  desire  that  all  other  my  estate,  property  and 
efiects  whatsoever  not  hereby  specifically  bequeathed, 
shall  be  converted  into  money  and  invested  by  my 
said  executors  in  the  public  funds ;  and  when  and  as 
Georgiana  Legge  and  Emma  Nat  LeggCy  the  two 
daughters  of  the  said  Emma  Coates  by  her  former  hus- 
band, and  the  said  John  Frederick  Pott  and  Frederick 
William  Pott  the  younger,  the  two  sons  of  the  said 
Frederick  William  Potty  severally  attain  their  respective 
ages  of  twenty-one  years,  I  give  and  bequeath  to  each  of 
them  the  said  Georgiana  Legge,  Emma  Nat  Legge^ 
John  Frederick  Pott  and  Frederick  William  Pott  the 
younger  severally  the  interest  and  dividends  of  one- 
fourth  part  of  all  the  said  stocks  and  funds  (subject  to 
the  two  several  annuities  aforesaid)  for  her,  his  and  their 

own 
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own  use  for  and  during  the  term  of  their  several  natural 
lives ;  and  as  to  the  shares  of  the  said  Georgiana  Legge 
and  Emma  Nat  Legge  to  be  paid  to  them  upon  her  and 
their  own  sole  and  separate  receipt,  whether  married  or 
sole  and  notwithstanding  any  marriage,  and  no  part  of 
such  interest  and  dividends  shall  be  subject  or  liable  to 
the  debts,  control,  intermeddling  or  engagements  of  any 
husband  with  whom   the    said    Georgiana  Legge  and 
Emma  Nat  Legge  or  either  of  them  may  happen  to 
marry,  but  their  and  each  of  their  receipts  shall  alone  be 
good  receipts  and  discharges  to  my  said  executors  and 
to  all  other  persons  paying  the  same.    And  in  case  it 
shall  happen  that  either  of  them  the  said  Georgiana 
Legge  and  Emma  Nat  Legge^  John  Frederick  Pott  and 
Frederick  William  Pott  the  younger  shall  happen  to 
die   under  the   age   of  twenty-one  years  and  without 
leaving  lawful   issue,   then   I   give   and   bequeath    the 
interest  and  dividends  to  which  such  deceased  legatee 
was  entitled  to  the  survivors  or  survivor  of  them  for  her, 
his  and  their  several  and  respective  lives,  to  be  paid  to 
her,  him  and  them  in  manner  aforesaid.     And  from  and 
after   the   decease  of  either  of  the  said   four  legatees 
leaving  lawful  issue,  her  or  him  surviving,  then  I  give 
and  bequeath  the  principal  money  in  the  said  stocks  or 
funds  to  the  interest  whereof  such  deceased  legatee  had 
been  entitled  in  her  or  his  lifetime  unto,  amongst  and 
between  such  issue   in   equal   shares  and  proportions, 
share  and  share  alike  if  more  than  one,  and  if  but  one 
then  to  such  only  child  for  his  or  her  absolute  use  and 
benefit.     And  I  also  give  to  such  issue  the  share  and 
interest  of  the  principal  money  to  the  interest  whereof 
their  deceased  parent  would  have  been  entitled  in  case 
he  or  she  had  lived  to  survive  any  other  of  the  said  four 
legatees  who  shall  afterwards  die  without  issue.     And 
in  case  it  should  happen  that  all  the  said  four  legatees, 
Georgiana  Legge^  Emma  Nat  Legge ^  John  Frederick 

Pott 
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Pott  and  Frederick  William  Pott  the  younger,  shall 
die  without  either  of  them  leaving  such  lawful  issue,  then  I 
give  and  bequeath  the  whole  of  my  said  residuary  estate 
and  property  to  the  said  Emma  Coates  and  Frederick 
William  Pott  the  elder  in  equal  shares  and  proportions, 
the  estate  and  interest  of  the  said  Emma  Coates  therein 
to  be  for  her  own  sole  and  separate  use  and  on  her  own 
sole  and  separate  receipt,  and  not  to  be  subject  to  the 
control,  debts  or  intermeddling  of  her  present  or  any 
future  husband.     And  I  do  hereby  direct  that  out  of  the 
interest  and  dividends  of  a  competent  part  of  one-fourth 
part  of  my  said  residuary  estate  the  said  Georgiana 
Legge  shall  be  brought  up  and  educated  until  she  attains 
the  age  of  twenty-one,  and  the  residue  of  the  interest 
and  dividends  of  such  one-fourth  part  shall  in  the  mean- 
time be  laid  out  by  my  said  executors  in  the  funds  by 
way  of  accumulation  and  in  addition  to  the  said  fourth 
part ;  and  when  the  said  Georgiana  Legge  shall  attain 
twenty-one  the  interest  of  such  accumulations  shall  be 
paid  to  her  in  the  same  manner  as  the  interest  of  the 
said  original  fourth  part  or  share.     And  I  desire  that 
the  like  application  may  be  made  of  the  interest  and 
dividends  of  the  fourth  part  or  share  to  which  the  said 
Emma  Nat  Legge  will  be  entitled  at  twenty-one,  and 
for  the  like  purposes  for  her  benefit.     But  as  to  the 
interests  and  dividends  of  the  two  several  fourth  parts 
to  which  the  said  John  Frederick  Pott  and  Frederick 
William  Pott  the  younger  will  be  entitled  at  twenty- 
one,  I  desire  that  the  whole  thereof  may  be  from  time  to 
time  during  their  minorities  laid  out  by  way  of  accumu- 
lations and  added  to  their   respective  shares,  and  the 
interest  of  such  accumulations  paid  to  them  at  twenty- 
one  in  like  manner  as  their  several  original  fourth  parts 
or  shares.      And  I  do  hereby  recommend  to  my  said 
executors,  as  well  to  save  them  trouble  in  the  execution 
of  the  trusts  aforesaid  as  for  the  better  protection  of  my 

property 


CASES  IN  CHANCERY. 

property  and  of  my  said  several  legatees^  that  they 
should  as  soon  as  conveniently  may  be  after  my  decease 
file  an  amicable  bill  in  the  Court  of  Chancery  for  the 
purpose  of  having  the  said  Georgiana  Legge,  Emma 
Nat  Legge^  John  Frederick  Pott  and  Frederick  William 
Pott  the  younger  made  v^ards  in  chancery,  and  having 
my  estate  and  effects  administered  under  the  sanction 
and  protection  of  that  Court."  And  the  will  ended  v^ith 
the  usual  indemnity  clauses. 
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By  a  codicil  to  his  will  dated  the  12th  of  May,  1828, 
the  testator  appointed  the  Defendant  Richard  Henry 
LeggCf  since  deceased,  an  executor  of  his  will. 

The  testator  died  on  the  26th  of  November,  1830,  and 
his  will  was  proved  in  the  following  December. 

Emma  Nat  Legge  died  in  his  lifetime  an  infant  and 
without  leaving  issue. 

The  Defendant  Georgiana  Legge  attained  her  ma- 
jority on  the  31st  oi  August,  1840.  She  married  the 
Rev.  Thomas  Nightingale,  and  afterwards  died  on  the 
22nd  ot  May,  1862,  without  leaving  issue. 

The  Defendants  John  Frederick  Pott  and  Frederick 
William  Pott  both  married,  had  children,  and  were,  as 
has  been  stated,  two  of  the  Appellants. 


In  consequence  of  the  death  of  Georgiana  Nightingale 
without  leaving  issue,  the  Defendants  John  Frederick 
Pott  and  Frederick  William  Pott  the  younger  claimed 
to  be  entitled  for  their  respective  lives  in  equal  shares 
to  the  interest  and  dividends  on  the  stocks  and  funds 
standing  to  the  credit  of  the  cause  of  Coates  v.  Hart, 

Vol.  Ill— 4.  MM  D.J.S.         "The 
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"  The  legacy  account  of  the  Plaintiflf  Georgiana  Legge^^ 
from  the  time  of  her  death. 

Frederick  William  Pott  the  elder  and  his  two  sisters 
Catherine  Elizabeth  Marrable  and  Mary  Bayly 
claimed  to  have  been  the  next  of  kin  to  the  testator  at 
the  time  of  his  death,  and  contended  that  Georgiana 
Nightingale  having  attained  her  age  of  twenty-one 
years  and  having  died  without  issue  the  stocks  and  funds 
in  which  she  had  a  life  interest  were  not  disposed  of  by 
the  will,  and  that  Frederick  fVilliam  Pott  the  elder  and 
his  two  sisters  were  as  such  next  of  kin  entitled  thereto 
and  to  all  the  benefit  thereof  from  her  death. 


The  children  of  the  Defendants  John  Frederick  Pott 
and  Frederick  William  Pott  the  younger  claimed  to  be 
entitled  either  immediately  or  contingently  on  their  sur- 
viving their  respective  parents  or  otherwise  to  the  last 
mentioned  stocks  and  funds. 

Under  these  circumstances  the  petition  was  presented 
by  Frederick  William  Pott  the  elder  and  Richard 
Henry  Legge,  the  surviving  trustees  of  the  testator's 
will,  on  the  25th  oi  June,  1862,  praying  that  the  rights 
and  interests  of  the  parties  who  had  become  entitled 
to  the  stocks  and  funds  then  standing  to  the  credit  of 
Coates  V.  Hart  "  The  legacy  account  of  the  Piaintiff 
Georgiana  Legge^*  consequent  on  her  death,  might  be 
declared,  and  that  after  making  due  provision  thereout 
for  the  payment  of  the  costs  of  all  proper  parties  to 
the  petition,  the  residue  thereof  might  be  transferred  and 
paid  to  the  parties  who  might  be  so  declared  entitled 
thereto. 


Upon  the  hearing  of  the  petition  on  the  30th  of  June^ 
1862,  an   order  was  made  directing  an  inquiry  as  to 
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the  next  of  kin  of  the  testator  living  at  the  time  of 
his  decease  and  their  legal  personal  representatives, 
and  the  further  consideration  of  the  petition  was 
adjourned. 

In  October,  1862,  the  Defendant  Frederick  William 
Pott  the  elder  died. 


1863. 


COATEI 
V. 

Hart. 

BORRATT 

Hart. 


In  January,  1863,  the  Chief  Clerk  made  his  certifi- 
cate under  the  order  of  30th  June,  1862,  certifying, 
among  other  things,  that  the  Attorney-General  had  by 
the  direction  of  the  Judge  attended  with  the  other  par- 
ties, and  that  a  claim  had  been  brought  into  chambers 
on  behalf  of  the  representatives  of  Frederick  William 
Pott  the  elder  and  Catherine  Elizabeth  Marrable  and 
John  William  Bayly  and  Mary  his  wife,  alleged  to  be 
next  of  kin  of  the  testator  living  at  the  time  of  his  death, 
but  that  the  evidence  in  support  of  the  said  claim  was 
such  that  he  was  unable  to  certify  who  were  such  next 
of  kin. 

The  Defendant  Richard  Henry  Legge^  the  co-executor 
and  co-trustee  under  the  testator's  will  of  Frederick 
William  Pott  the  elder,  died  on  the  16th  of  January, 
1863,  and  in  March,  1863,  his  legal  personal  represen- 
tatives presented  a  petition  which  was  intended  to  be 
treated  as  supplemental  to  the  petition  of  June,  1862, 
and  to  carry  its  objects  into  effect;  and  upon  this 
petition  the  order  under  appeal  was  made  on  the  14th  of 
March,  1863. 

The  case  on  the  hearing  in  the  Court  below  is  reported 
in  the  32nd  Volume  of  Mr.  BeavavUs  Reports  (a). 

Mr.  Walker  and  Mr.  Baggallay  appeared  for  the  legal 

personal 

(a)  Page  849. 
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personal  representatives  of  Richard  Henry  Legge^  the 
Petitioners  in  the  Court  below. 

Mr.  Hobhouse  and  Mr.  Forster  for  the  representatives 
oi  Frederick  William  Pott  the  elder,  Catherine  Elizabeth 
Marrable  and  John  William  Bayly  and  Mary  his  wife, 
as  alleged  next  of  kin  of  the  testator  living  at  the  time  of 
his  death. 

Mr.  Wickens  for  the  Attorney-General. 

Mr.  Southgate  and  Mr.  Henry  Stevens  for  the  Ap- 
pellants. 

The  nature  of  the  arguments  presented  to  the  Court 
sufficiently  appears  from  the  judgments  of  the  Lords 
Justices. 

The  authorities  referred  to  were  the  following:  — 
Brownsword  v.  Edwards  {a)  \  Grey  v.  Pearson  (b)\ 
Seccombe  v.  Edwards  (e)  ;  Day  v.  Day  {d) ;  Abbot  v. 
Middleton  (e);  In  re  Keep's  Will(f);  Wilmot  v. 
Wilmot{g)\  Douglas  v.  Andrews  (h). 

Judgment  reserved. 


Afoy  29.  The  Lord  Justice  Knight  Bruce. 

The  facts  in  this  case  which,  besides  the  will  and 
codicil  of  Mr.  James  Booth,  the  testator  in  the  cause, 
seem  to  be  material  are: — That  he  died  in  the  year  1830. 

That 

(a)  2  Vet.  $en,  243.  Ca$.  68. 

(6)  6H.ofL.  Cos.  61.  (/)  32  Beav,  122. 

(c)  28  Beav,  440.  (g)  8  Va,  10. 

Id)  Kay,  703.  (A)  14  Beav.  347. 
(e)  21  Beav.  143;  7  H.  of  L. 


CASES  IN  CHANCERY. 


518 


That  Emma  Nat  Legge^  one  of  the  residuary  legatees 
mentioned  by  name  in  the  will,  died  in  his  lifetime  a 
minor  without  having  been  married.  That  Georgiana 
Legge^  another  of  them,  survived  the  testator,  attained 
majority,  married  the  Rev.  Thomas  NighHngaU,  and  in 
May,  1862,  died  without  having  had  a  child;  and  that 
John  Frederick  Pott  and  Frederick  William  Pott  the 
younger,  two  others  of  them,  attained  majority,  and  when 
the  argument  before  us  took  place  were  living  and  had 
children  living. 


1863. 


The  question  for  decision,  in  efiect,  is  as  to  the  bene- 
ficial title  to  the  income  of  the  testator's  residuary  estate 
during  the  joint  lives  of  John  Frederick  Pott  and 
Frederick  William  Pott  the  younger  already  mentioned 
as  from  the  death  of  Mrs.  Nightingale. 


On  the  one  hand  it  is  said,  that  in  this  respect  there 
is  an  intestacy  or  a  partial  intestacy ;  while,  on  the  con- 
trary, they  (that  is  to  say,  Mr.  John  Frederick  Pott  and 
Mr.  Frederick  William  Pott)  claim  for  themselves  by 
force  of  the  will,  as  they  construe  it,  the  entire  income  of 
the  residue  for  their  joint  lives  as  from  the  death  of  Mrs. 
Nightingale.  My  opinion  is,  that  Mr.  John  Frederick 
Pott  and  Mr.  Frederick  William  Pott  are  well  founded 
in  this  claim,  against  which  it  may  be  that  plausible  and 
fair  grounds  of  argument  are  afibrded  by  some  of  the 
expressions  of  the  instrument.  But  the  whole  of  its 
provisions  must  be  considered  together,  and,  looking  at 
them  all,  I  do  not  think  that  the  testator  intended  that 
the  income,  or  any  part  of  the  income,  of  the  residue  to 
accrue  after  the  death  of  Mrs.  Nightingale  should,  in 
the  event  of  her  having  lived  beyond  minority,  be  applied 
or  enjoyed  in  a  difierent  manner  from  that  in  which  it 
Would  have  been  if  she  had  died  a  minor.  Of  course  her 
life  interest  in  the  share  of  the  residue  to  which  she  was 
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entitled  in  possession  for  her  life  was  extended  by  the 
prolongation  of  her  existence.  But  otherwise  the  age 
which  she  attained  was,  and  is,  I  think,  immaterial.  The 
will,  from  the  death  of  the  survivor  oi  Emma  Nat  Legge 
and  Mrs.  Nightingale,  as  neither  of  them  ever  had  a 
child,  gives  in  my  opinion  all  that  portion  of  the  income 
of  the  residue  which  they  or  either  of  them  would  be 
entitled  to  enjoy  if  living  to  John  Frederick  Pott  and 
Frederick  William  Pott  for  their  joint  lives.  How  the 
capital  or  income,  or  each,  is  after  their  deaths  or  the 
death  of  either  of  them  to  be  dealt  with,  it  seems  not 
necessary  now  to  say. 


The  Lord  Justice  Turner,  after  stating  the  tes- 
tator's will,  proceeded  as  follows  : — 

The  events  which  have  happened  are  these: — Emma 
Nat  Legge  died  in  the  lifetime  of  the  testator  under 
twenty-one,  and  without  leaving  issue.  Georgiana  Legge 
survived  the  testator,  attained  twenty-one,  married,  and 
also  died  without  leaving  issue.  John  Frederick  Pott 
and  Frederick  William  Pott  also  survived  the  testator : 
they  are  still  living,  and  each  of  them  has  attained 
twenty-one,  is  married,  and  has  children. 

In  this  state  of  circumstances,  the  Master  of  the  Rolls 
has  held,  that  John  Frederick  Pott  and  Frederick  WiU 
Ham  Pott  did  not,  upon  the  death  of  Georgiana  Legge^ 
become  entitled  to  the  income  of  the  share  of  the  resi- 
duary estate  to  which  she  was  entitled  during  her  life; 
and  by  an  order  in  the  cause  has  directed  the  income 
of  that  share  to  be  retained  to  await  the  event  of  their 
leaving  or  not  leaving  issue. 

They  have  appealed  from  this  order,  and  we  have  now 
to  give  our  opinion  upon  the  point  which  the  Master  of 
the  Rolls  has  decided. 

The 
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The  first  thing  to  be  considered  seems  to  me  to  be  the 
scheme  of  this  will.  It  is,  I  think,  divisible  into  three 
distinct  parts :  the  first  part  relating  to  the  income  during 
the  lives  of  the  tenants  for  life ;  the  second  part  to  the 
disposition  of  the  capital  in  favor  of  their  issue ;  and  the 
third  part  to  the  disposition  of  the  capital  in  the  event  of 
none  of  them  leaving  any  issue. 


186S. 


As  to  the  first  part,  each  of  the  four  legatees  is  to  take 
for  life  on  attaining  twenty*  one,  and  on  the  death  of 
either  of  them  under  twenty-one  and  without  leaving 
issue  the  income  to  which  the  deceased  was  entitled  is  to 
go  to  the  survivors  or  survivor  for  their,  his  or  her  lives 
or  life.  On  the  death  of  Emma  Nat  Legge^  therefore, 
under  twenty-one  and  without  leaving  issue,  each  of  the 
three  survivors,  Georgiana  Legge^  John  Frederick  Pott 
and  Frederick  William  Pott,  took  for  life  one-third  of 
the  income  of  the  residue.  Georgiana  Legge  then  dies 
without  leaving  issue,  but  having  attained  twenty-one ; 
and  the  question  arises  whether,  upon  her  death,  John 
Frederick  Pott  and  Frederick  William  Pott  became 
entitled  under  this  clause  to  the  third  of  the  income  to 
which  she  was  entitled  during  her  life. 


For  the  reasons  which  I  shall  presently  give,  I  do  not 
think  it  necessary  for  us  to  decide  this  question,  but  as 
the  case  was  very  much  argued  at  the  bar  with  reference 
to  this  part  of  the  will— it  being  contended  on  behalf  of 
John  Frederick  Pott  and  Frederick  William  Pott  that 
the  word  **  and  *'  in  the  clause  following  on  the  creation 
of  the  life  interests,  ''In  case  it  shall  happen  that  either 
of  them  the  said  Georgiana  Legge,  Emma  Nat  Legge, 
John  Frederick  Pott  and  Frederick  William  Pott  shall 
happen  to  die  under  the  age  of  twenty-one  years  and 
without  leaving  lawful  issue,"  ought  to  be  read  ''or,'* 
and,  therefore,  that  on  the  death  of  Georgiana  Legge 

without 


516 


CASES  IN  CHANCERY, 


1863. 


without  leaving  lawful  issue  John  Frederick  Pott  and 
Frederick  William  Pott  became  entitled  by  the  express 
terms  of  the  clause, — it  may  be  right  to  say  that  I  do  not 
assent  to  that  argument 

That  the  word  "and"  may  be  construed  ''or**  cannot 
of  course  be  disputed ;  but  I  think  that  it  is  to  be  so 
construed  only  when  the  context  of  the  will  makes  it  evi- 
denty  or  at  all  events  furnishes  very  strong  grounds  for 
presuming,  that  it  was  so  intended,  and  I  think  that  no 
such  intention  is  to  be  collected  from  the  context  of  this 
will.  On  the  contrary,  if  the  word  "  and'*  in  this  clause 
was  to  be  construed  "  or,"  and  the  event  had  happened 
of  either  of  the  four  tenants  for  life  dying  under  twenty* 
one  leaving  issue,  the  consequence  would  be  either  that 
the  interest  of  the  issue  of  the  deceased  tenant  for  life 
under  the  next  clause  of  the  will  would  be  defeated  in 
favor  of  the  surviving  tenants  for  life,  or  at  all  events  the 
dispositions  in  favor  of  these  different  parties  would, 
upon  the  face  of  the  will,  be  inconsistent  and  irrecon- 
cileable. 


If,  therefore,  the  case  rested  upon  this  point,  I  should 
be  of  opinion  that  John  Frederick  Pott  and  Frederick 
William  Pott  were  not  entitled  to  the  income  of  the 
share  of  the  residue  to  which  Georgiana  Legge  was  en- 
titled during  her  life. 

But  there  is  a  further  point  in  the  case; — whether 
upon  the  whole  of  this  will  there  is  not  sufficient  to  con- 
stitute a  gift  by  implication  of  the  income  in  question 
to  John  Frederick  Pott  and  Frederick  William  Pott 
during  their  lives,  and  I  am  of  opinion  that  there  is. 


By  the  second  part  of  the  will,  upon  the  decease  of 
either  of  the  four  tenants  for  life  leaving  lawful  issue, 

the 
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the  issue  are  to  take  the  principal^  to  the  interest  of 
which  the  deceased  tenant  for  life  was  entitled ;  and  the 
issue  are  also  to  take  the  share  of  the  principal,  to  the 
interest  of  which  their  deceased  parent  would  have  been 
entitled  in  case  he  or  she  had  lived  to  survive  any  other 
of  the  four  tenants  for  life  who  should  afterwards  die 
without  issue. 


1863. 
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This  last  disposition,  followed  as  it  is  by  the  gift  over, 
being  only  in  the  event  of  all  the  four  tenants  for  life 
dying  without  leaving  issue  seems  to  me  to  furnish  a  ne- 
cessary inference  that  the  siurviving  tenants  for  life  were 
to  take  during  their  lives  the  income  of  the  share  to  the 
income  of  which  any  tenant  for  life  dying  without  leav- 
ing issue  had  been  entitled.  If  instead  of  Georgiana 
Legge  first  dying  leaving  no  issue,  either  John  Frederick 
Pott  or  Frederick  William  Pott  had  first  died  leaving 
issue,  such  issue  would  clearly  have  been  entitled  to  a 
moiety  of  the  capital,  to  the  income  of  which  Georgiana 
Legge  was  entitled ;  and  it  is,  I  think,  impossible  to  im- 
pute to  this  testator  any  such  absurd  intention  as  that 
the  rights  of  the  issue  of  the  other  tenants  for  life  should 
depend  upon  whether  the  first  tenant  for  life  who  should 
die  should  leave  issue  or  not.  The  clause,  therefore,  in 
my  opinion,  imports  that  whenever  either  of  the  tenants 
for  life  should  die  leaving  no  issue,  the  issue  of  the  others 
should  take  the  share  to  the  income  of  which  the  one  so 
dying  had  been  entitled ;  and  I  am  satisfied,  looking  at 
the  whole  of  this  will,  the  testator's  intention  was  that 
the  parents  should  take  the  income  whenever  their  issue 
took  the  capital. 


The  construction  which  I  have  put  upon  the  clause 
under  consideration  cannot,  I  think,  be  altered  by  the 
word  ''afterwards"  which  occurs  in  the  clause.  That 
word  means,  I  think,  no  more  than  that  the  issue  were 

to 
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to  take^  although  the  tenant  for  life  might  die  after  their 
title  to  their  original  share  had  accrued. 

It  was  attempted,  on  the  part  of  the  Respondents,  to 
meet  this  view  of  the  case  by  referring  the  clause  on 
which  I  have  commented,  as  to  the  issue  taking  the  share 
of  any  tenant  for  life  who  should  die  without  leaving 
issue,  to  the  death  under  twenty-one  mentioned  in  the 
first  part  of  the  will ;  but  I  do  not  think  that,  upon  the 
true  construction  of  this  will,  the  clause  was  intended  to 
be  so  limited  in  its  operation,  the  clause  referring  in 
terms  to  death  without  issue  generally,  and  the  disposi- 
tions of  income  and  capital  being,  as  it  seems  to  me, 
distinct  and  independent. 


On  the  whole,  therefore,  my  opinion  is,  that  John 
Frederick  Pott  and  Frederick  William  Pott  are  entitled 
during  their  joint  lives  to  the  income  of  the  share  to  the 
income  of  which  Georgiana  Legge  was  entitled  during 
her  life. 
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In  the  Matter  of  JOHN  TILLEARD,  THOMAS 
TILLEARD  and  DANIEL  ALEXANDER 
FREEMAN,  Solicitors  of  this  Court ;  and 

In  the  Matter  of  JOHN  TILLEARD,  THOMAS 
TILLEARD,  WILLIAM  GODDEN  and  JAMES 
WILSON  HOLME,  Solicitors  of  this  Court.  Maj,  29. 

June  2. 
fTHHIS   was  an  appeal  by  the   Great  Northern  and    'Before  I%e 

-*-       Western  of  Ireland  Railway    Company  from  a     ^°*°cm"*" 
decision  of  the  Master  of  the  Rolls,  so  far  as  his  Honor  where  the 
thereby  refused  to  interfere  with  the  disallowance  by  the  ■pcc'al  act  of  a 

•«.»»  n  ....  lit.        railway  com- 

Taxing  Master  of  a  certain  objection  taken  by  the  Ap-  pany  enacted 

pellants  to  his  taxation  of  the  bills  of  costs  of  Messrs.  "*'  ^^®  **' 

'^  ^  ^  penses,  coets 

Tilleard  Sf  Co.,  the  former  solicitors  of  the  Appellants,    and  charges  of 

obtaining  and 
passing  the  act 
The  case  is  reported  in  the  Court  below  in  the  32nd  and  preparar 

Volume  of  Mr.  Beavan^s  Reports  (a).  shmdd  be  paid 

by  the  com- 
pany^  the  com« 

The  facts,  so  far  as  the  appeal  was  concerned,  were  pany  was  held 

shortly  as  follows  :—  5?"°*^  ^  P?X 

*^  the  costs  of  the 

The  original  petition,  whereon  the  order  under  appeal  co»npanyssoli- 
**         *  **^        citors  incurred 

was  in  relation  to 
(a)  Page  476.  certain  pro- 

jected lines  of 
railway  originally  intended  to  have  formed  part  of  the  company's  undertaking,  but 
abandoned  in  parliament  by  the  promoters  and  not  actually  sanctioned  by  the  com- 
pany's act 

Per  Lord  Justice  Knight  Bruce, — Although  it  was  at  one  time  questioned  how  far 
in  strictness  the  demand  of  a  solicitor  could  be  made  directly  against  a  company  or 
body  not  in  existence  at  the  time  when  the  bill  of  costs  was  incurred,  it  is  now  the 
habit  to  consider  this  class  of  demands  in  the  light  of  continuing  demands  for  preli- 
minary or  preparatory  costs ;  and  as  soon  as  the  company's  act  passed,  a  liability  from 
the  company  to  the  solicitors  was  constituted. 

Per  Lord  Justice  Turner, — If  any  doubt  existed  upon  the  point  whether  the  costs 
in  question  were  payable  by  the  company,  it  would  be  removed  by  the  circumstance, 
that  the  promoters  of  the  original  scheme  were  themselves  amongst  the  directors  of  the 
company. 
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1863.        was  made^  sought,  at  the  instance  of  the  Appellants,  an 
^^  order  for  the  review  of  the  taxation  of  the  bills  of  costs 

In  re 

TiLLBARD.     of  Messrs.  Tilleard  8f  Co,  against  the  Appellants. 

Messrs.  Tilleard  Sf  Co.  had  delivered  to  the  Appellants 
their  bills  of  costs,  and  these  bills  had,  in  the  month  of 
June,  1860,  been  directed  by  the  Court  to  be  taxed,  and 
had  been  taxed  accordingly. 

In  the  month  o(  February,  186S,  several  objections  to 
the  taxation  were  carried  in  on  behalf  of  the  Appellants, 
and  the  third  objection — that  which  formed  the  subject  of 
the  appeal — arose  out  of  the  following  circumstances  : — 
Originally  six  Irish  lines  had  been  projected  by  the  pro- 
moters of  the  Appellant  company,  but  after  the  prelimi- 
nary expenses  had  been  incurred  four  of  these  lines  had 
been  abandoned,  or  rather  postponed,  in  consequence  of 
the  pressure  on  the  money  market,  and  the  company's 
act  as  obtained  (20  &  2i  Vict.  c.  Ixxxiv.)  authorized 
the  construction  of  two  only  of  the  six  projected  lines, 
viz.: — a  line  from  Athlone  to  Roscommon,  and  a  line 
from  Roscommon  to  Castlereagh.  The  5^nd  section  of 
the  act  provided,  that  ''  the  expenses,  costs  and  charges 
of  obtaining  and  passing  this  act  and  preparatory  thereto 
shall  be  paid  by  the  company." 

In  connection  with  this,  the  third  objection  of  the 
Petitioners  was  as  follows : — "  That  the  said  Master  has 
allowed  in  the  said  bill  and  copy  rider,  subject  to  the 
deductions  therein  appearing,  several  items  of  charge  for 
work  done  and  services  rendered,  and  for  expenses  in- 
curred by  the  said  John  Tilleard,  Thomas  Tilleard 
and  Daniel  Alexander  Freeman,  not  only  before  the 
passing  of  the  company's  act  of  incorporation,  but  prior 
to  the  formation  of  the  said  company,  and  to  any  sub- 
scription contract  being  entered  into  for  the  formation 

thereof; 
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thereof;  and  has  also  allowed  several  items  of  charges  1863. 
and  expenses  relating  for  the  most  part  to  four  pro-  *^^^^^ 
jected  lines  of  railway  which,  though  originally  contem-  Tilliard. 
plated  by  certain  promoters  thereof  in  connection  with 
the  two  lines  of  railway  for  the  making  of  which  the 
company  was  formed  and  the  subscription  contract 
entered  into,  were  abandoned  by  the  promoters  thereof 
prior  to  the  formation  of  the  said  company,  and  are  not 
authorized  by  the  company's  act,  and  were  never  pro* 
moted  or  adopted  by  the  said  company  nor  by  any  body 
of  directors  or  other  managing  body  authorized  to  act 
on  their  behalf,  and  which  said  charges  and  expenses 
were  not  incurred  at  the  instance  of  or  on  behalf  of  the 
said  company,  or  by  their  direction  or  authority,  or  by 
the  direction  or  authority  of  any  managing  body  on  their 
behalf." 

And  by  the  objection  in  question  the  Petitioners  sub- 
mitted to  the  Taxing  Master — ''  That  such  charges  and 
expenses  are  not  'expenses,  costs  or  charges  of  obtaining 
or  passing  the  company's  said  act,  or  incidental  or  pre- 
paratory thereto'  within  the  true  intent  and  meaning  of 
the  52nd  section  of  the  company's  act  of  incorporation, 
and  that  the  funds  of  the  company  are  not  liable  to  pay 
the  same,  and  that  therefore  the  charges  prior  to  the 
formation  of  the  company  ought  to  be  wholly  disallowed 
as  against  the  said  company,  and  that  the  said  charges 
relating  in  part  to  the  said  four  abandoned  lines  of  rail- 
way ought  to  be  apportioned  with  reference  to  the  several 
lines  of  railway  to  which  they  so  respectively  relate, 
and  that  so  much  thereof  as  relates  to  the  said  four  other 
lines  of  railway  as  aforesaid  ought  to  be  disallowed  as 
against  the  said  company." 

The  objection  proceeded  to  specify  items  of  charges 
and  expenses  of  large  amount  which  had  been  so  impro- 
perly 
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1863. 

In  re 

TiLLBARD. 


perly,  as  the  Appellants  alleged^  allowed  by  the  Master ; 
and  to  state,  with  particulars,  that  a  large  proportion  of 
the  several  items  so  specified  as  aforesaid  related  solely 
to  the  said  four  other  lines  of  railway,  and  ought  for  the 
reasons  aforesaid  to  be  disallowed  as  against  the  com- 
pany. 

The  Master  granted  a  warrant  to  consider  the  Ap« 
pellants'  objections,  and  on  its  return  re-considered  his 
taxation,  and  disallowed  (amongst  others)  the  third  ob- 
jection, stating  separately  in  writing  the  reasons  for  bis 
decision. 

These  reasons,  so  far  as  they  relate  to  the  disallow- 
ance of  the  third  objection  and  are  material,  are,  in  con- 
sequence of  their  being  referred  to  by  the  Lord  Justice 
Knight  Bruce  in  his  judgment,  set  out  below  (a),  and 

from 


(0)  ^'Objection  No.  3. 1  disallow 
this  objectioo,  considering  that  I 
have    properly  allowed   all    the 
items  objected  to  in  my  taxation. 
Hie  first  act  of  incorporation 
of    the     Great     Northern    and 
Weitem    of    Ireland    Kailumy 
Company  (20  &  21  Vict.  c.  Ixxxiv.) 
contained    a    special    and    final 
clause  in  relation  to  the  expenses 
of  the  act,  viz. : — 
Section  LI  I.   "  The  expenses, 
costs  and  charges  of  obtain- 
ing and  passing  this  act,  and 
incidental  and    preparatory 
thereto,  shall  be  paid  by  the 
company." 
The  word  "  preparatory  "  is  an 
unusual   term  in   such    expense 
clauses,   and,   indeed,    does   not 
occur  in  any  of  the  subsequent 
acts  and  powers  of  extension  ob- 
tained by  the  said  company. 


This  objection  further  alleget 
that  I  have  allowed  certain  items 
of  costs  and  charges  incurred 
prior  to  the  formation  of  the 
company,  and  relating  to  ez« 
tended  lines  of  railway  not  autho- 
rized by  the  company's  act,  and 
not  promoted  or  adopted  by  the 
said  company  nor  "  by  any  body 
of  directors  or  other  managing 
body  authorized  to  act  on  their 
behalf."  This  objection,  I  con- 
sider, is  not  founded  on  fact.  It 
is  true,  that  ultimately  the  bill 
was  brought  into  parliament  in 
1857,  for  a  less  extent  of  lines 
than  mentioned  in  the  notice. 
But  the  notice  and  consequential 
expenses  were  not  only  sanc- 
tioned by  Lord  Lucan  and  the 
acting  provisional  direction  of  the 
company  (subsequently  incorpo- 
rated by  the  act),  but  such  ma- 
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from  them  the  details  of  the  facts  relating  to  the  pro- 
jected and  actual  undertaking  of  the  Appellants  will  be 
seen. 

The 


1863. 

In  re 

TiLLBABD. 


iii^ng  l>ody  adopted  such  notice 
as  the  basis  of  their  act,  and 
without  which  the  bill  could  not 
have  been  introduced.  The 
notice  was  proved  before  the 
Standing  Orders  Committee  on 
behalf  of  the  subscribers  and 
petitioners  for  the  bill,  and  coun- 
sels' brieis  in  the  committee  on 
the  bill  were  produced  to  me, 
from  which  it  appears  that  the 
entire  lines  for  which  notice  was 
given  were  the  original  intention 
and  plan  of  the  directors  and 
pet]tioners,and  were  only  abridged 
or  modified  late  in  the  autumn  of 
1856,  after  the  country,  by  autho- 
rity of  the  managers  and  pro- 
visional committee,  had  been 
examined  and  surveyed ;  further 
the  plans,  surveys,  &c.,  deposited 
in  the  Private  Bill  Office  on 
behalf  of  the  petitioners  for  the 
bill  pursuant  to  the  Standing 
Orders  comprised  the  entire  ori- 
ginal contemplated  lines  between 
Tullamore  and  Sligo.  Under 
these  circumstances  it  appeared 
to  me  that  I  could  only  come  to 
the  conclusion  that  the  parties  to 
the  subscription  contract  adopted 
such  prior  proceedings  and  costs 
of  the  solicitors  by  using  and 
taking  the  benefit  of  the  said 
notice,  and  preparatory  proceed- 
ings of  the  provisional  manage- 
ment The  subscription  contract 
dated  20th  December,  1856,  was 
between   the  subscribers  of  the 


first  part,  and  John  Tilleard  and 
Thomas    Tilleard   (two    of    the 
solicitors'    firm)  of  the    second 
part.    The  two  latter  gentlemen 
are  trustees  of  the  covenants.  The 
deed  recogni2ed  the  provisional 
committee  which  had  taken  all 
the  above-mentioned  preparatory 
proceedings,  and  although  it  men- 
tions only  two  of  the  several  lines 
in  the  notice,  it  gives  the  follow- 
ing large  discretional  powers  to 
such  managing  committee :— > 
"And    it   IB  declared   and 
agreed  that  the  committee  of 
management  or  directors  for 
the  time  being  of  the  said  com- 
pany shall  have  full  power  to  do 
and  perform  all  such  acts  as  to 
them  may  seem  expedient  in 
and  about  the  promotion  or 
prosecution  of  the  several  mat- 
ters hereinbefore  mentioned,  or 
such  of  them  as  they  shall  for 
the  time  being  think  proper  to 
promote  or  prosecute,  and  to 
&X.  upon  and  from    time   to 
time  to  alter  and  vary  as  weU 
the  sites  or  spots  at  which  the 
said    intended    railways  shall 
commence  as  also  the  sites  or 
spots  at  which  the  same  respec- 
tively shall  terminate,  and  also 
the    intermediate    courses   or 
lines  of  the  same  respectively, 
and    the  parishes,    townlands 
and  places  through  which  the 
same   respectively  shall  pah, 
and  to  abandon  the  prosecution 


524 


CASES  IN  CHANCERY. 


1863. 

In  re 

TiLLEARD. 


The  Master  of  the  Rolls  having  on  the  above«-men*- 
tioned  petition  to  review  the  taxation  refused  to  interfere 

with 


of  such  of  the  said  railways  or 

such  parts  thereof  as  they  shall 

think  fit/'  &c.,  &c. 

Moreover, during  the  Commons' 
committee  on  the  bill  the  peti- 
tioners were  opposed  by  the  Mid- 
land  Great  Western  Company, 
and  that  opposition  was  termi- 
nated by  a  provUional  agreement 
(dated  22nd  June,  1857)  between 
such  opposing  company  and  the 
Marquis  of  Sligo,  Lord  Lucan 
and  Lord  Cro/ton,  therein  de- 
scribed as  **  three  of  the  pro- 
moters of  the  Great  Northern 
and  Western  Railway  of  Ireland 
Company"  by  which  provisional 
agreement  the  latter  company 
was  assured  of  other  material  dis- 
tricts comprised  in  the  entire 
notice. 

This  provisional  agreement  was 
afterwards  confirmed  and  carried 
out  by  an  agreement  under  seal 
between  the  two  companies  of 
the  date  of  1st  August ^  1859,  and 
subsequently  by  acts  of  parlia- 
ment the  Great  Northern  and 
Western  Railway  Company  was 
authorized  to  make  and  has 
partly  executed  further  lines. 
The  aflidavits  of  Mr.  John  Fowler 
and  Mr.  Daniel  Alexander  Free- 
man also  state  intended  systems 
of  railway  extensions. 

For  these  reasons,  admitting 
the  entire  notice  and  the  proper 
charges  consequential  on  it,  I 
disallowed  the  objections  to  the 
items  set  in   detail  in  such  ob- 


jections. These  items,  in  mj 
opinion,  I  properly  allowed.  The 
time  and  disbursements  items  ao 
allowed  by  me  were  between  the 
parties  on  my  taxation  agreed  to 
be  correct  (if  allowed  by  me) 
on  the  following  memorandum 
signed  by  the  company's  solicitor 
opposing  the  costs, — the  latter 
solicitors  however  thereby  not 
admitting  the  liability  of  the 
company  to  such  items  of 
charge  :— 

*'  In  the  matter  of  Messrs.  Til- 
leard  Sf  Company. 

*'For  the  purposes  of  the 
present  taxation  we  admit  on 
behalf  of  the  Great  North  and 
Western  of  Ireland  Railway 
Company,  that  Messrs.  Tilleard 
4'  Co.  were  by  themselves  or  their 
clerks  engaged  in  journeys  during 
the  days  stated  in  their  bills,  and 
that  in  respect  of  those  journejrs 
they  disbursed  the  sums  of  money 
charged  in  the  bills. 

"  Walker,  Grant  if  Martineau, 
«13th  February,  1861." 

It  was  further  in  evidence  be- 
fore me  that  the  secretary  of  the 
provisional  direction  (Mr.  Room)^ 
in  letters  of  the  date  of  the  29th 
October,  1856,  had  informed  two 
incorporated  Irish  railway  com- 
panies of  the  intention  of  his  own 
board  to  apply  to  pariiament  for 
powers  to  exercise  the  entire  linea 
comprised  in  the  aforesaid  notice. 
The  following  is  an  extract  of 
such  letters  from  Mr.  Room  to 
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with  the  disallowance  of  the  third  objection,  the  present 
appeal  was  brought. 

Mr. 


1863. 
In  re 

TiLLBAEO* 


the    secretaries    of    tbe    Great 

Southern  and  Western  of  Ireland 

Railtoay   Company  and    of   the 

Midland    and     Great    Western 

of  Ireland  Company  :-^ 

<*The   Secretary  of   the   Great 

Southern    and    Western  of 

Ireland  Railway  Company. 

**  London,  29  Oct.,  1856. 
"  Sir, 

^  I  am  desired  by  the  pro- 
moters of  the  Great  Northern 
and  Western  (of  Ireland)  RaU' 
way  to  inform  you  that  it  is  their 
intention  to  apply  to  parliament 
in  the  ensuing  session  for  a  bill 
for  power  to  construct  a  railway 
from  Tullamore  to  Athlone,  with 
a  junction  there  with  the  Mid- 
land Great  Western  Railway, 
an  J  from  Athlone  to  Roscommon, 
Castlerea,  Boyle  and  Sligo,  and 
that  it  is  intended  to  apply  for 
extensions  as  soon  as  practicable 
hereafter  to  Castlebar,  Westport 
and  Ballina, 

"llie  fact  is  well  known  to 
your  company  that  the  want  of 
railway  accommodation  for  the 
northern  and  western  districts  of 
Ireland  connecting  those  with  tbe 
central  and  southern  districts  has 
been  very  seriously  felt,  and  is  an 
object  of  tbe  highest  interest  and 
importance  to  tbe  land  owners 
and  tbe  public." 

Tbe  letters  were  signed  by  Mr. 
Room  as  secretary,  Mr.  Room 
being  secretary  of  the  ''  com- 
mittee of  management  or  direc- 
tors for  the    time  being,"  and 
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ttom  tbe  subsequent  passing  of 
tbe  act  (27th  July,  1857)  to  the 
present  time  continuing  to  be  the 
secretary  of  the  company. 

In  the  correspondence  with  the 
Secretary  of  the  Great  Southern 
atud  Western  Irish  Railway  Com' 
pany,  Mr.  Room,  in  a  letter  1st 
November,  1856,  gave  the  names 
of  Lord  Lucan,  tbe  Marquis  of 
Sligo,  tbe  Lord  Crofton,  Sir 
George  Cauljield  and  others  as 
the  principal  promoters  of  the 
project,  the  parliamentary  notice 
for  which  was  published  in  that 
month.  The  three  first  noblemen 
were  members  of  tbe  provisional 
committee,  subscribers  to  the  con- 
tract deed  of  the  following  month, 
and  their  names  are  specially  men- 
tioned in  the  act  incorporating  the 
subscribers.  All  three  in  the  first 
and  subsequent  annual  reports  of 
tbe  incorporated  company  appear 
as  members  of  the  direction  of  the 
company,  and  Lord  Lucan  always 
the  chairman. 

The  minutes  of  the  com- 
mittee of  managers  or  provi- 
sional directors  of  tbe  12th  and 
26th  November,  1856  (Lord 
Lucan  in  the  chair)  record  re* 
solutions  for  temporarily  drop- 
ping the  abandoned  lines  of  the 
notice  and  pending  certain  oego- 
ciations  with  other  existing  rail- 
way companies.  It  was  also 
distinctly  in  evidence  that  tbe 
then  adverse  state  of  tbe  money 
market  was  a  principal  cause  for 
limiting  the  original  prqjeet  and 

N  D.J.S. 
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1863. 

In  re 

TiLLBARD. 


Mr.  Bagg allay  and  Mr.  Mariineau  for  the  Appel- 
lants. 

The  Taxing  Master  was  wrong  in  supposing  that  the 
word  "  preparatory"  in  the  52nd  section  of  the  company's 
act  covered  the  costs  to  which  we  ohject^  and  the  Master 
of  the  Rolls  ought  to  have  ordered  a  review  of  his  taxa- 
tion upon  the  point.  The  Appellants  had  nothing  to  do 
with  the  originally  proposed  scheme,  and  expenses  in- 
curred by  the  Respondents  in  connection  therewith,  at  a 
time  when  the  Appellants  had  no  corporate  existence, 
must  be  paid  by  those  who  authorized  the  incurring  of 
such  expenses. 

Mr.  Selwyn  and  Mr.  Pole^  for  the  Respondents  Messrs. 
Tilleard  8f  Co,,  were  not  heard. 


Garden  v.  The  General  Cemetery  Company  {a)  was 
referred  to  during  the  argument  with  reference  to  the 
question  of  the  liability  of  a  company  in  respect  of  ser- 
vices rendered  it  before  the  commencement  of  its  ex- 
istence. 

The 


for  limiting  the  amount  of  the 
subscription  contract.  But  vir- 
tually the  dropped  lines  were 
only  postponed  or  deferred.  This 
latter  fact  is  indeed  distinctly 
proved  by  a  letter  of  Lord 
Crqfton  (one  of  the  committee 
of  management)  to  Mr.  Freeman, 
the  solicitor,  of  the  29th  January, 
1857,  in  which  his  lordship 
says,  **  I  suppose  we  shall  argue 
the  through  line  before  the  com- 
mittee, as  the  notices  were  all 
served,  although  we  only  go  in 
for  a  first  instalment  this  session." 
Further,  the  evidence  in  the 
committees   on   the  bill  in  both 


houses  on  be  half  of  the  peti- 
tioners adopted  the  entire  notice 
and  all  the  lines  as  the  eventual 
projects  of  the  company. 

The  evidence  before  me  proved 
that  all  Mr.  Freeman's  acts,  jour- 
neys, notices  and  deposits  between 
the  first  charges  I  have  allowed 
to  the  presentation  of  the  petition 
for  the  bill  in  1856,  1857,  were 
fully  known  to  and  in  fact,  if  not 
specially,  directed  by  the  com- 
mittee of  management,  and  were 
recognized  by  such  committee  as 
professional  services  in  the  matter 
of  the  bill  in  parliament." 

(fl)  5  Biftg,  N,  C.  255. 
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The  Lord  Justice  Knioht  Bruce.  v-^n^-w/ 

Although  the  line  of  railway  for  the  construction  of  Tilleard. 
which  the  Appellant  company's  act  was  in  fact  obtained 
was  considerably  shorter  than  that  originally  contem- 
platedy  yet  it  was  included  in  the  greater  scheme;  and 
the  costs  claimed  by  the  Respondents  extend,  as  it  seems 
to  me,  to  matters  connected  with  the  whole  line,  and 
must  be  considered  as  relating,  within  the  meaning  of 
the  company's  act,  to  so  much  of  the  line  as  has  been 
sanctioned  by  parliament.  In  my  judgment,  therefore, 
the  Taxing  Master  has  taken,  as  he  has  also  well  ex- 
pressed, a  correct  view  of  the  matter,  and  the  Master  of 
the  Rolls  has  rightly  adopted  the  Taxing  Master's  con- 
clusion. 

It  was  at  one  time  questioned  how  far  in  strictness  the 
demand  of  a  solicitor  could  be  made  directly  against  a 
company  or  body  not  in  existence  at  the  time  when  the 
bill  of  costs  was  incurred  ;  but  it  has  been  now  for  many 
years  the  habit  to  consider  this  class  of  demands  in  the 
light  of  continuing  demands  for  preliminary  or  prepara- 
tory costs. 

In  my  own  opinion,  also,  it  appears  fair  to  say,  that  as 
soon  as  the  act  passed  a  liability  from  the  company  to  the 
solicitors  was  constituted. 

The  Lord  Justice  Turner. 

I  agree.  It  cannot  be  said  that  these  costs  are  the 
less  costs  preparatory  to  the  act  obtained  because  they 
extend  to  matters  beyond  the  line  to  which  the  act  ap- 
plies. It  is  clear  that  this  act  was  originally  intended  to 
apply  to  a  more  extended  scheme,  which  was  afterwards 
abandoned  or  reduced.     The  costs  in  question  were  costs 

N  N  2  preparatory 
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In  re 

TiLLEARD. 


preparatory  to  the  obtaining  of  the  act,  although  the  act 
was  actually  granted  for  two  only  out  of  the  six  lines 
originally  projected.  The  act  of  parliament  of  the  com- 
pany provides  that  the  expenses  preparatory  to  the  ob- 
taining of  the  act  shall  be  paid  by  the  company ;  and 
if  any  doubt  existed  upon  the  point,  it  would  be  removed 
by  the  circumstance  that  the  promoters  of  the  original 
scheme  are  themselves  amongst  the  directors  of  the 
present  company. 


MERTENS  V.  HAIGH. 


June  3. 
Before  The 
Lords  Jus- 
tices. 

The  Plaintiff; 
in  answer  to 
interrogatories 
founded  on  a 
concise  state- 
ment, stated 
that  docu- 
ments, the  pro- 
duction of 
which  was 
Boueht,  were 
in  tne  posses- 
sion of  his 


rilHIS   was  an  appeal  from  an  order  of  the  Vice- 
Chancellor    Wood    allowing    exceptions    to    an 


answer. 


The  nature  of  the  suit  will  be  seen  in  Mr.  JohnsotCs 
Reports  (a).  For  the  present  purpose  the  following 
statement  of  facts  is  sufficient : — 


The  Plaintiff,  a  New  Orleans  merchant,  by  his  original 
bill,  filed  in  February^  1858,  sought  from  the  firm  of 
Haigh  8f  Co.,  cotton  brokers  in  Liverpool,  an  account 
clerks  at  Nao  gf  transactions  in  cotton  entered  into  by  them  on  his 
could  not  be  account.  The  Plaintitr  s  orders,  to  which  Messrs.  Haigh 
produced^wiih-  ^  ^^'  *^  '^''o^^crs  had  given  effect,  were  conveyed  through 
out  the  Plain-  the  medium  of  the  Defendant  Mr.  Bell,  and  that  gentle- 
going  to  New   ^^^  ^^^  made  a  party  to  the  suit  by  an  amendment  of 

OrAwnj,  which  the  bill  in  June,  1859.     On  the  9th  of  August,  I860,  a 
he  could  not  .  .  .  -      /»       ,  .       . 

safely  do  on      concise  statement  and  interrogatories  for  the  examination 

account  of  the  ^f  ^^g  plaintiff  were  filed  by  the  Defendant  Bell,  which 
civil  war  and  ^ 

his  being  pro-  were 

scribed  : —  (a)  Page  735. 

Held,  that  the 

answer  was  insufficient  for  not  showing  that  the  Plaintiff  had  tried  to  obtain  the  re* 

quired  information. 
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were  allowed  by  the  Court  under  circumstances  stated  in        1863. 
Messrs.  Johnson  8f  Hemming^s  Reports  (a),  and  to  these 
interrogatories  two  answers  were  successively  obtained 
from  the  Plaintiff^  one  in  April,  1862,  the  other  in  April, 
1863. 

The  object  of  the  Defendant's  interrogatories  was  to 
obtain  discovery  and  production  of  certain  invoices,  bills 
of  lading,  and  other  documents  in  the  possession  or 
power  of  the  Plaintiff. 

The  effect  of  the  Plaintiff's  answers  was,  that  all  the 
documents  sought  were  in  the  possession  of  his  clerks  or 
other  agents  at  New  Orleans  ;  that  he  considered  that 
for  their  production  it  would  be  necessary  for  him  per- 
sonally to  go  to  New  Orleans  to  search  for,  select  and 
procure  them ;  that  if  he  attempted  to  do  so  the  proba- 
bility was  that,  regard  being  had  to  the  then  disturbed 
state  of  the  country,  he  would  be  arrested  and  imprisoned 
either  at  New  Orleans  (if  he  ever  reached  it)  or  (as  was 
more  probable)  on  his  journey  thither  from  New  York, 
he  being,  as  he  believed,  on  the  list  of  persons  returned 
as  disaffected  to,  and  proscribed  by,  the  Federal  Govern- 
ment; and  that  owing  to  the  difficulty  of  obtaining 
information  on  which  he  could  rely  from  New  Orleans, 
he  could  not  say  whether  his  office  and  clerks  there 
still  existed.  Further,  he  submitted  that  the  documents 
in  question  were  immaterial  to  the  case  of  the  Defendant 
Bell,  and  that,  at  any  rate,  an  inquiry  as  to  them  would 
answer  all  the  purposes  of  justice. 

The  Vice-Chancellor  having  allowed  the  Defendant 
BelVs  exceptions  to  these  answers  for  insufficiency,  the 
Plaintiff  appealed. 

Mr. 

(fl)  Fo/.!,  p.  231. 
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1863.  Mr.  Daniel  and  Mr.   T.   Stevens  appeared  for    the 

Appellant. 

Mr.  Giffard  and  Mr.  F.  J.  Wood  for  the  Respon- 
dent the  Defendant  BelL 

For  the  Appellant  it  was  contended  that,  regard  being 
had  to  the  circumstances  of  the  case,  the  Plaintiff  could 
not  make  any  better  answer  than  he  had  done,  that  the 
production  of  the  documents  in  question  went  to  a  mere 
matter  of  account,  and  could  properly  be  dealt  with  by 
means  of  an  enquiry ;  and  that  the  hearing  of  the  cause 
ought  not  to  be  delayed  until  their  production. 

For  the  Respondent  it  was  contended,  that  the  dis- 
covery sought  was  material  to  the  Respondent's  case  at 
the  hearing,  and  could  not  be  considered  as  going  to  a 
mere  question  of  account  such  as  could  be  dealt  with  by 
an  enquiry — that  charges  of  wilful  default  and  fraud 
were  at  issue,  and  that  the  discovery  was  most  material 
as  to  them.  Moreover,  that  it  was  possible  to  obtain 
the  information  and  produce  the  documents  sought  then, 
and  that  the  Appellant  had  not  ventured  to  pledge  his 
oath  to  the  contrary;  but  that  it  might  not  be  possible 
to  obtain  the  information  or  produce  the  documents  after 
the  hearing.  The  Appellant,  too,  it  was  urged,  had  not 
ventured  to  put  on  oath  any  statement  of  any  attempt 
on  his  part  to  obtain  the  information  or  produce  the 
documents  required ;  and  the  plea  founded  on  the  dis- 
turbed state  of  the  country  was  a  dishonest  one.  Just 
as  an  executor  is  bound  in  an  administration  suit  to  file 
his  accounts  (if  required  so  to  do)  before  the  hearing,  so 
it  was  argued  that  here  the  judgment  of  the  Court  should 
proceed  on  the  same  principle. 

Small  V.  Attwood  (a)  was  referred  to. 

The 

(«)   Wigrnm  on  Discovery,  168,  169. 
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The  Lord  Justice  Turner  said,  that  he  and  his 
learned  Brother  did  not  agree  in  the  view  they  took  of 
the  case.  He  himself  agreed  with  the  conclusion  of  the 
Court  below.  He  thought  they  must  look  at  what 
might  be  the  view  of  the  Court  at  the  hearing  of  the 
cause ;  and  there  were  two  questions  raised  on  the  pre- 
sent appeal^  viz.: — First,  whether  the  interrogatories 
were  material  to  the  questions  which  would  or  might 
arise  at  the  hearing  of  the  cause ;  and  secondly,  whether, 
if  they  were  material,  a  sufficient  answer  had  been  given 
to  them.  His  Lordship  then  examined  the  case  as  made 
by  the  pleadings  on  either  side,  and  expressed  his  opinion 
that,  in  the  event  of  the  Court  at  the  hearing  taking  a 
certain  view  of  the  case,  the  information  and  documents 
sought  by  the  Respondent  Bell  could  not  be  otherwise 
than  material ;  and  he  agreed  with  the  suggestion  that, 
although  obtainable  now,  they  might  not  be  so  afler  the 
hearing,  and  also  with  the  analogy  which  had  been 
drawn  between  the  present,  case  and  that  of  executors 
who  in  an  administration  suit  were  bound  to  set  out  their 
accounts,  if  required  so  to  do,  before  the  hearing,  and 
thought  that  the  information  sought  should  be  given,  and 
the  documents  required  should  be  produced  before  the 
hearing.  Then,  upon  the  second  point,  his  Lordship 
said,  that  it  did  not  appear  from  the  Appellant's  answers 
that  he  had  taken  any  trouble  to  make  any  inquiries  as 
to  the  documents  in  question  of  the  very  persons  from 
whom  he  was  most  likely  to  get  information  as  to  them. 
His  Lordship  thought  that  it  was  the  duty  of  the  Ap- 
pellant, these  documents  having  been  in  his  possession, 
and  being  now  in  all  probability  in  that  of  his  agents,  to 
satisfy  the  Court  that  he  had  taken  all  proper  means  to 
acquire  them ;  but  the  Appellant  told  the  Court  nothing 
as  to  inquiries  made  of  the  very  persons  most  likely  to 
be  able  to  give  information  concerning  them,  or  of  any 
one  in  New  Orleans, — in  fact,  there  was  no  information 

in 


18r>3. 
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in  the  answer  on  the  subject  of  these  documents  at  all. 
It  might  be^  that  the  Defendant  would,  in  point  of  fact, 
be  unsuccessful  in  procuring  the  documents  required; 
but  he  must  at  least  show  that  he  had  tri^d  to  procure 
them ;  and  his  Lordship  therefore  thought  the  existing 
answers  insufficient,  and  that  the  appeal  must  be  dis- 
missed, but,  under  the  circumstances,  without  costs,  and 
the  deposit  might  be  returned. 


The  Lord  Justice  Knight  Bruce  said,  that,  regard 
being  had  to  the  nature  of  the  controversy  before  the 
Court,  and  to  the  disturbed  condition  of  the  United 
States,  and  especially  the  condition  of  New  Orleans, 
coupled  with  the  statements  on  oath  of  the  Appellant,  he 
respectfully  differed  from  the  able  judge  who  had  de- 
cided the  case  then  before  the  Court,  and  that,  in  his 
Lordship's  judgment,  the  order  to  be  made  was  this, 
viz.: — Discharge  the  order  appealed  from  without  preju- 
dice to  any  question:  let  the  exceptions  stand  to  the 
hearing,  and  the  costs  be  costs  in  the  cause.  As,  how- 
ever, his  learned  Brother  agreed  with  his  Honor  the 
Vice-Chancellor,  his  Honor's  order  roust  stand ;  and  his 
Lordship  therefore  felt  it  unnecessary  to  enter  more  fully 
into  the  matter. 
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1863. 


JACOMB  V.  KNIGHT. 

June  9,  10. 

rriHIS  was  an  appeal  by  the  Defendants  from  so  much     Before  The 

•*•      of  a  decree  of  the  Master  of  the  Rolls  as  granted,     ^''*'**  ^"■' 

with  costs,  a  mandatory  injunction  against  them,  their  Assuming  that 

surveyors,  agents  and  workmen,  from  permitting  certain  *^"  ?*"* 

wherein  & 

new  buildings  in  the  bill  mentioned  to  remain  of  their  tenant  from 
then  present  height,  or  of  any  height  which  would  inter-  y^*^  ^y®^ 

r  &     f  J         o        ^  under  notice  to 

fere  with  the  free  access  of  light  and  air  to  the  Plaintiff's  quit  is  entitled 
windows  in  the  bill  mentioned  as  the  same  were  enjoyed  tion'to°p»tiaiii 
before  the  erection  of  the  said  new  buildings,  and  from  *^«  erection  of 
obstructing  or  interfering  with  such  access  of  light  and  which  ^jo- 


air,  and  as  gave  consequential  directions.  J-  *e^^  ^ 

to  wnich  he  is 

The  facts  stated  by  the  bill,  so  far  as  they  are  material  thfnStliw^f 

to  the  present  report,  were  the  following : —  his  interest, 

especially 
The   Plaintiff,   the   Respondent  Frederick    William  when  he  can 

Jacomb,  was  and  had  for  several  years  previously  to  the  ^gj^  aUaw 
filing  of  the  bill  been  tenant  from  year  to  year  of  a  cer-  renaeri  it  im. 
tain   messuage  No.   27,   Buxton  Road,  Huddersjield,  him  to  mai^ 
with  a  yard  and  garden  behind  the  same,  and  other  ap-  ®"'  *  ^^T  ^ 
purtenances,  and  was  entitled  to  hold  such  premises  until  the  intenren- 
the  1st  of  December,  1863,  notwithstanding  any  notice  ofE^??^'* 
to  quit  given  after  the  filing  of  the  bill.     And  the  like 
interest  by  way  of  tenancy  from  year  to  year  had  existed 
in  favor  of  the  Plaintifi^s  predecessor  in  title  since  the 
year  1845. 

The  Defendants  William  Elias  Knight,  Samuel 
Hardy  and  Allen  Jackson  were  tenants  of  a  messuage 
and  premises  No.  25,  Buxton  Road,  and  adjoining  those 
of  the  Plaintiff;  and  the  remaining  Defendants  Thomas 

Holroyd 
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1863.        Holroyd  and  James  Ilolroyd  claimed  an  interest,  under 

.  Messrs.  Knighty  Hardy  and  Jackson,  in  part  of  such 

V.  adjoining  messuage  and  premises. 

Knioht. 

The  whole  of  the  property,  as  well  that  in  the  occu- 
pation of  the  Plaintiff  as  that  in  the  occupation  of  the 
Defendants,  was  held  under  the  same  lessors,  and  the 
Plaintiff  alleged  that  he  had  obtained  a  prescriptive  right 
to  light  and  air  in  respect  of  certain  windows  in  his 
house,  and  that  the  demise  to  the  Defendants  by  the 
lessors  was  made  by  them  after  the  accruer  of  the  Plain- 
tiff's right  to  hold  his  property  till  the  1st  of  December ^ 
1863y  by  default  on  the  part  of  the  lessors  to  give  him 
due  notice  to  quit  at  an  earlier  date. 

The  Defendants  Knight,  Hardy  and  Jackson  were 
carvers,  gilders  and  painters,  and  claimed  under  an  in- 
denture of  the  13th  of  October ,  1862,  to  be  lessees  of 
No.  25  for  twenty-one  years  from  the  30th  of  October, 
1862,  with  power  to  make  the  alterations  necessary  for 
converting  the  premises  into  a  shop,  such  alterations  to 
be  made  in  a  workmanlike  manner,  and  to  the  satisfac- 
tion of  the  lessors,  their  executors,  administrators  or 
assigns  or  their  agent. 

Shortly  afler  taking  possession  of  the  premises  leased 
to  them,  which  they  did  on  the  13th  of  October,  1862, 
the  Defendants  Knight,  Hardy  and  Jackson,  with  the 
consent  of  the  lessors,  began  their  alterations,  and 
therein  to  raise  the  garden  wall  between  Nos.  23  and  25 
to  an  uniform  height  of  eight  feet,  and  to  build  on 
the  yard  behind  No.  25  a  workshop  for  the  purpose  of 
their  business.  At  a  date  which  they  fixed  as  "on  or 
before"  the  19th  oi  November,  1862,  having  carried  the 
workshop  up  as  far  as  they  intended  to  do,  and  being 
about  to  put  on  the  roof,  they  agreed  with  the  Defendants 

the 
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the  Messrs.  Holroyd  to  erect  for  them  on  the  top  of  the 
workshop  a  wood  and  glass  structure  nine  feet  high  from 
the  floor  to  the  eaves,  for  the  purpose  of  a  photographic 
gallery. 
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Jacomb 
Knioht. 


The  Plaintiff's  case  was,  that  the  buildings  erected  by 
the  Defendants  Knight,  Hardy  and  Jackson  materially 
obstructed  the  passage  of  light  and  air  to  the  Plaintifi*'s 
windows  as  the  same  had  been  previously  and  was  of 
right  enjoyed,  and  rendered  the  FlaintifTs  premises  unfit 
for  convenient  occupation  for  the  purposes  of  his  business 
of  a  solicitor  and  for  his  residence ;  and  failing,  as  he 
alleged,  in  obtaining  any  remedy  through  the  lessors,  he, 
on  the  16th  oi  December,  1862,  filed  the  present  bill  for 
an  injunction  and  compensation. 

On  the  18th  oi  December,  1862,  he  obtained  special 
leave  to  serve,  and  on  the  following  day  he  served  ac- 
cordingly, notice  of  motion  for  an  interlocutory  injunction 
for  the  12th  o(  January,  1863. 

On  the  8th  oi  January,  1863,  he  was  served  on  behalf 
of  the  lessors  with  a  notice  to  quit,  which  had  the  efiect 
of  determining  his  tenancy  of  No.  23  on  the  1st  of 
December y  1863.  On  the  12th  of  January y  1863,  the 
motion  stood  over  till  the  22nd  for  the  Plaintiff  to  answer 
the  Defendants'  affidavits,  and  ultimately  it  was  arranged 
that  the  motion  should  be  turned  into  a  motion  for  a 
decree.  This  came  on  to  be  heard  on  the  22nd  of  April, 
1863.  The  evidence  was  clear  as  to  the  prescriptive 
right  claimed  to  light  and  air;  and  it  appeared  that  the 
buildings  the  erection  of  which  was  complained  of  by 
the  Plaintiff  were  completely  finished  about  the  17th  of 
December,  1862:  but  that  the  Plaintiff^s  remonstrances 
dated  from  the  19th  of  November,  1862. 

Under 
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1863.  Under  these  circumstances  the  Master  of  the  Rolls 

made  the  decree  above  mentioned,  from  which  the  De- 
fendants appealed. 

Mr.  Selwyn  and  Mr.  George  Lake  Russell  for  the 
Appellants. 

The  Plaintiff,  especially  when  the  nature  of  his 
interest  is  considered,  has  sustained  no  injury  at  all  suffi- 
cient to  bring  his  case  within  the  rule  for  equitable  inter- 
ference. The  Master  of  the  Rolls  thought  that  not 
merely  was  there  here  some  diminution  of  light  and  air, 
but  such  a  diminution  as  entitled  the  Plaintiff  to  the  in- 
terference of  the  Court  by  way  of  mandatory  injunction. 
But  we  submit  that  his  Honor  was  wrong  in  taking  such 
a  vi^w.  Even  at  law  it  is  not  every  case  of  diminution 
of  light  and  air  which  entitles  a  man  to  damages.  There 
must  be  a  sensible  diminution,  a  real  prejudice  to  the 
occupation ;  and  equity  will  interfere  only  where  legal 
remedy  is  inadequate.  And  it  is  a  noteworthy  fact  in 
the  case,  that  the  Plaintiff's  premises  are  now  of  greater 
value  than  they  are  producing  to  the  lessors  in  the  shape 
of  rent  paid  by  him. 

They  referred  to  Drewry  on  Injunctions  (a) ;  Gale 
on  Easements  (b) ;  Fishmongers^  Company  v.  Ea^t  India 
Company  (c);  Attorney- General  v.  Nichol{d);  Elm- 
hirst  v.  Spencer  {e);  The  Mayor,  Aldermen  and  Bur- 
gesses of  Liverpool  v.  The  Chorley  Waterworks  Com- 
pany (/) ;  Clayton  v.  Illingworth  (g) ;  Back  v.  Stacy  (A) ; 
Walter  v.  Selfe  (i) ;  and  Mr.  Rolfs  Act  (A). 

Mr. 

(a)  Page  245,  ed.  1854.  (/)  2  De  G.,  M.  ^  G.  852. 

(6)  Page  514,  ed.  3.  (g)  10  Hare,  451. 

(c)  1  Dickeru,  163.  (A)  2  Car.  ^  Payne,  465;  2 

(d)  16  r«.  338 ;  S.  C,  3  Mer.  Rust.  121. 
687.  (i)  4  De  G.  4-  Sm,  315. 

(r)  2  Mac.  4-  G.  45.  (k)  Statute  25  ^  26  Vict.  c.  42. 
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Mr.   Southgate  and  Mr.   W.  H.  Bagshawe  for  the        1868. 
Respondent. 

The  fact  of  the  building  is  admitted;  a  material 
diminution  of  light  and  air  must  necessarily  result  from 
such  building,  and  the  proceedings  of  the  Appellants 
were  taken  after  and  notwithstanding  the  Respondent's 
protests  against  them.  It  must  be  taken  as  clear,  that 
the  agreement  between  the  Appellants  Knight,  Hardy 
and  Jackson  and  the  other  Appellants  as  to  the  photo^ 
graphic  gallery  was,  in  truth,  arrived  at  on  the  very  day 
when  the  Respondent's  remonstrances  commenced.  The 
case  therefore  is  to  be  treated  as  if  the  buildings  were 
not  up,  although  they  are  so  now  in  point  of  fact  It  is 
said  that  the  position  of  the  Plaintiff  as  a  mere  tenant 
from  year  to  year  and  under  notice  to  quit  some  six 
months  hence  is  such  as  to  disentitle  him  to  maintain 
this  bill ;  but  the  facts  are  not  so,  his  real  position  being 
that  of  a  person  who  by  himself  and  his  predecessor  in 
title  has  occupied  these  premises  ever  since  the  year 
1845,  and  the  notice  to  quit  given  him  since  the  filing 
of  the  bill  having  been  a  penalty  upon  him  for  his 
interference  with  the  proceedings  of  his  own  lessors' 
other  tenants.  But  even  assuming  his  position  to  be 
only  that  of  tenant  from  year  to  year  and  under  notice 
to  quit,  he  still  can  maintain  this  bill ;  Simper  v. 
Foley  (a).  The  facts  of  the  case  of  The  Attorney- 
General  v.  Nichol  show  it  to  have  no  application  to  the 
present  case,  and  at  its  date  such  provisions  as  those  of 
Mr.  Rolfs  Act  were  not  in  existence. 

Mr.  G.  L.  Russell  in  reply. 

The  Lord  Justice  Knight  Bruce. 

This  present  dispute  is  between  two  next  door  neigh- 
bours at  Huddersjieldj  and  also  between  landlords  and 

tenant. 

(fl)  2  J.  4-  H.  555. 
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186S.       tenant.      The   Defendants    having    erected — partly   of 
^"^^      bricks,  partly  of  wood — on  their  side  of  the  boundary 
V.  a  building  which  is  alleged  by  the  Plaintiff  to  interfere 

•  prejudicially  and  wrongfully  with  the  light  and  air  of  his 
house,  the  Plaintiff  has  obtained  an  injunction  which 
renders  it  necessary,  in  order  that  it  may  be  obeyed,  that 
the  building  should  be  pulled  down.  [His  Lordship 
read  the  terms  of  the  Master  of  the  Rolls'  decree,  and 
proceeded  thus^ — ]  That  the  injunction  here  is  clearly 
mandatory  is  perhaps  not  so  important  as  it  might  be 
in  another  case,  because  in  the  present  instance  the 
building  had  not  been  completed  when  its  erection  was 
first  objected  to  by  the  Plaintiff.  The  building  was 
begun  in  October  or  November  last ;  the  objection  to 
it  was  taken  in  the  latter  part  of  November ^  and  the  bill 
was  filed  on  the  14th  of  December.  As  to  delay  I  say 
nothing ;  perhaps  there  was  no  important  delay.  A 
considerable  part  of  the  work  was  in  fact  done  by  the 
Defendants  after  their  knowledge  that  the  Plaintiff  ob- 
jected to  it.  But  there  remain  two  questions  upon  the 
merits. 

And  first  as  to  the  extent  and  nature  of  the  PlaintifTs 
interest  When  the  works  complained  of  were  com- 
menced he  was  tenant  from  year  to  year,  and  his  in- 
terest might  have  continued  for  a  long  period  ;  but  soon 
afler  these  disputes  began  he  received  a  notice  to  quit 
from  his  lessors,  a  notice  which  he  was  throughout 
liable  at  any  time  to  receive,  and  which  will  expire  in 
December  next.  Beyond  December  next  he  has  there- 
fore no  possibility  of  interest,  and  it  is  in  respect  of  his 
interest,  being  as  it  is  such  as  I  have  described,  that 
these  buildings  are  ordered  to  be  taken  down.  In  such 
a  case — and  this  brings  me  to  the  second  point— con- 
sidering the  nature  and  extent  of  the  interest — 1  say  it 
not  at  all  as  deciding  the  question  generally,  for  there 

may 
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may  be  cases  in  which  a  tenant  under  notice  to  quit  may 
be  entitled  to  immediate  protection,  but  it  is  a  circum- 
stance not  to  be  disregarded,  especially  when  the  balance 
of  inconvenience  on  either  side  is  also  considered  (and 
this  is  a  consideration  of  which  the  Court  never  loses  sight 
in  injunction  cases) — there  is  not  in  my  judgment  any 
plain  case,  as  there  ought  to  be,  rendering  an  injunction 
necessary,  especially  as,  if  any  wrong  has  been  done,  the 
Plaintiff  can  recover  compensation  in  damages.  A 
nuisance  may  be  of  such  a  nature  as  to  interfere  with 
health  and  comfort,  and  to  render  it  the  duty  bf  the 
Court  to  interpose.  But  that  is  not  the  case  here. 
There  is  much  conflicting  evidence  on  either  side,  and 
upon  the  whole  I  doubt  whether  any  substantial  damage 
has  been  or  will  be  done  to  the  Plaintiff.  But  assuming 
damage  to  have  been  done,  and  damage  such  as  would 
entitle  the  Plaintiff  to  recover  in  an  action  at  law,  still, 
considering  the  inconvenience  on  either  side  of  granting 
or  refusing  the  injunction,  the  considerations  in  favor  of 
refusing  to  interfere  by  injunction  in  my  judgment  greatly 
preponderate.  There  may  have  been  damage  entitling 
the  Plaintiff  to  recover  in  an  action ;  but  upon  the  evi- 
dence, the  damage  is  not  serious  or  considerable,  and  is 
not  likely  to  become  so.  I  think,  therefore,  the  bill 
should  have  been  and  should  now  be  dismissed,  without 
prejudice  to  any  action  which  the  Plaintiff  may  be 
advised  to  bring,  and  the  Defendants  undertaking,  by 
their  solicitors  now  in  Court,  to  accept  service  of  process 
for  trial  at  the  next  assizes  at  any  time  within  six  days. 


539 
1863. 


Jacomb 

V. 

Kmioht. 


The  Lord  Justice  Turner. 

I  agree.  I  am  not  disposed  in  this  case  to  rely  upon 
the  fact  of  the  injunction  which  the  Master  of  the  Rolls 
has  granted  being  in  fact  a  mandatory  injunction.  The 
real  question  is,  whether  there  is  such  a  material  injury 

to 
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1863.  to  the  Plaintiff  as  will  induce  the  Court  to  interfere  by 
way  of  injunction.  In  my  judgment  the  Plaintiff  has 
failed  to  establish  such  a  case.  [His  Lordship  then  re- 
ferred to  the  evidence  as  above  stated,  and  came  to  the 
conclusion  that  it  did  not  make  out  such  a  case  as  would 
justify  the  interference  of  the  Court.  His  Lordship  then 
proceeded  thus: — ]  It  may  be  that  the  Plaintiff's  light 
and  air  are  slightly  diminished  by  the  buildings  which 
the  Defendants  are  raising,  but  it  is  not  every  trifling 
diminution  of  light  and  air  that  will  induce  the  Court  to 
interfere  by  way  of  injunction  ;  and  the  fact  pressed  upon 
us  that  the  premises,  even  in  their  present  deteriorated 
condition,  might  now  be  let  for  a  higher  rent  than  the 
Plaintiff  is  paying  for  them  at  this  moment  is  not  without 
its  weight,  as  showing  the  improbability  of  any  sub- 
stantial or  material  injury  having  arisen  from  the  pro- 
ceedings of  the  Defendants. 

I  agree,  therefore,  that  the  bill  should  be  dismissed, 
and  I  think  without  costs,  the  deposit  being  returned. 
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Mar.  20. 

Apr  17. 

Mov  21   29 

In  the  Matter  of  ELIZABETH  POLLARD'S  Estate,      Jine  11.  ' 
and  of  the  South  Eastern  Railway  Company's  Acts.        Before  I'ke 

Lords 
Justices 

npHIS   was  a  petition  which  came  on  to  be  heard  ^  ^^.j.     ', 

originally  before  their  Lordships  in  consequence  before  the  1st 

of  Vice-Chancellor   Kindersley   having   advised,   when  isas^iTteBta- 

counsel,  ^^^*  ^  ^®  ^^^ 

"estates" 
wherewith  it 
had  pleased  God  to  bless  her,  gave,  devised  and  disposed  thereof  in  manner  following, 
that  was  to  say : — First,  she  gave  and  devised  to  A,  and  B.,  and  their  heirs,  certain 
specified  hereditaments  of  gavelkind  tenure  (not  using  the  word  "  estate"),  to  hold  the 
said  several  premises,  with  their  appurtenances,  unto  the  said  A,  and  B.,  their  heirs 
and  assigns,  to  and  for  the  several  uses,  "  estates,"  intents  and  purposes  thereinafter  ex- 
pressed limited  and  declared  of  and  concerning  the  same  (that  was  to  say),  to  the  use 
of  her  grandson  S.  for  his  life,  and  from  and  af^er  the  determination  of  that  estate,  to 
the  use  and  behoof  of  the  said  A.  and  B.,  and  their  heirs,  during  the  life  of  5.,  in 
trust  to  preserve  the  contingent  uses  and  remainders  thereinafter  limited ;  and  from 
and  immediately  afler  the  decease  of  5.,  to  the  use  of  all  and  every  of  the  child  and 
children,  if  more  than  one,  of  his  body  lawfully  begotten  or  to  be  begotten  (without 
any  words  of  inheritance),  but  if  he  should  die  without  leaving  such  issue,  then  to 
the  use  and  behoof  of  her  grandson  C.  for  his  life.  Then  there  were  trusts  to 
preserve  contingent  uses  and  remainders,  and  then  the  property  was  to  go  to  the 
children  of  C.  in  precisely  the  same  terms,  without  any  words  of  inheritance ;  but 
if  C  should  die  without  leaving  such  issue,  then  to  the  use  and  behoof  the  testatrix's 
three  granddaughters  J^.,  E.  and  F,  their  heirs  and  assigns  for  ever,  as  tenants  in 
common.  These  dispositions  were  followed  by  a  devise  of  other  lands  to  A»  and  B  , 
to  uses  in  favor  first  of  C.  and  his  children,  and  then  of  S,  and  his  children  in  precisely 
the  same  terms  mutatis  mutandis.  But  beyond  what  is  stated,  there  was  no  devise  of 
real  estate  in  the  will. 

5.  died  leaving  children  who  survived  him,  but  there  was  no  child  either  of  5.  or 
C.  at  the  date  of  the  will  or  of  the  testatrix's  death. 

Held,  that  the  children  of  S.  took  only  life  estates  in  joint  tenancy  in  the  specified 
hereditaments,  and  that,  subject  to  such  life  estates,  the  beneficial  inheritance  descended 
as  undisposed  of  to  the  testatrix's  gavelkind  heirs,  the  gifts  over  to  C.  and  his  children, 
and  to  I).,  E.  and  F.,  their  heirs  and  assigns,  having  failed  by  reason  of  iS.'s  death 
leaving  children. 

Per  the  Lord  Justice  Turner, — Where,  in  a  will  operating  under  the  old  law,  there 
is  a  devise  of  lands  without  words  of  limitation  followed  by  a  devise  over,  the  question 
whether  the  first  devisee  takes  in  fee  is  one  which  in  each  case  must  depend  upon  the 
intention  to  be  collected  from  the  will ;  and  the  devise  over  upon  a  contingency,  as 
part  of  a  continued  series  of  limitations  in  the  above  will,  was  not  sufficient  to  mani- 
fest an  intention  to  give  the  fee  to  the  children  of  5. 

One  of  S.*«  children  mortgaged  his  interest  in  the  property  : — Held^  that  thereby 
the  joint  tenancy  so  far  as  it  aSected  that  share  was  severed,  an4»the  intestacy  as  to 
it  after  his  death  was  accelerated. 

Vol.  Ill— 4.  0  0  DJ.s. 
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1863.        counselyon  the  construction  of  a  will  on  which  ihe  ques- 
^^'^'^      tion  arose. 

In  re 
Pollard's 

£iTATB.  Tjjg  petition  was  that  of  the  personal  representative  of 

Samuel  Lewin  the  younger  for  the  payment  to  her  of 
one-fifth  part  of  a  fund  in  Court,  which  had  arisen  from 
moneys  paid  in  by  the  South  Eastern  Railway  Coni' 
pany  under  the  provisions  of  their  acts  as  the  purchase- 
money  of  some  lands  in  Kent  of  gavelkind  tenure  taken 
by  them  for  the  purposes  of  their  railway. 

The  lands  thus  taken  by  the  company  formerly  be- 
longed to  Elizabeth  Pollard^  and  when  taken  by  the 
company  they  were  in  the  possession  of  the  devisees 
under  her  will.  By  her  will  dated  the  16th  October ^ 
1789,  she  had  disposed  as  follows: — "And  as  to  the 
estates  wherewith  it  has  pleased  God  to  bless  me,  1  give, 
devise  and  dispose  thereof  in  manner  following  (that  is 
to  say) :  First,  I  give  and  devise  unto  my  daughter 
Mary  Miller  Lewin  and  Richard  James  of  Ightham, 
aforesaid,  esquire,  and  their  heirs," — then  there  followed 
an  enumeration  of  several  manors  (including  the  manor 
of  Hawkewell)^  lands,  tenements  and  hereditaments,  not 
using  the  word  "  estate  " — "  To  hold  the  said  several 
messuages,  tenements,  farms,  lands,  hereditaments  and 
premises,  with  their  appurtenances,  unto  the  said  Mary 
Miller  Lewin  and  Richard  Jamesj  their  heirs  and 
assigns,  to  and  for  the  several  uses,  estates,  intents  and 
purposes  hereinafter  expressed,  limited  and  declared  of 
and  concerning  the  same  (that  is  to  say) :  To  the  use  of 
my  grandson  Samuel  Lewin  for  and  during  the  term  of 
his  natural  life,  he  keeping  the  same  in  good  repair  and 
doing  or  committing  no  manner  of  waste  or  spoil  there- 
upon. And  from  and  after  the  determination  of  that 
estate,  to  the  use  and  behoof  of  the  said  Mary  Miller 
Lewin  and  Richard  James   and  their   heirs,  for  and 

during 
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during  the  natural  life  of  the  said  Samuel  Lewin,  in        1863. 
trust  to  preserve  the  contingent  uses  and  remainders      v**v-^/ 
hereinafter  limited  ;  and  from  and  immediately  after  the     Pollard's 
decease  of  the  said  Samuel  Lewin,  to  the  use  of  all  and      Estatb. 
every  of  the  child  and  children^  if  more  than  one,  of  his 
body  lawfully  begotten   or  to  be   begotten " — without 
any  words  of  inheritance  ;  ''  but  if  he  shall  die  without 
leaving  such  issue,  then  to  the  use  and  behoof  of  my 
grandson  Charles  Devereux  Lewin  for  his  life."     Then 
there  were  trusts  to  preserve  contingeifit  uses  and  re- 
mainders,  and   then   the   property   was   to  go   to   the 
children  of  Charles  Devereux  Lewin  in  precisely  the 
same  terms,  without  any  words  of  inheritance ;  and  then 
the  will  continued  thus  : — ''  But  if  he  shall  die  without 
leaving  such  issue,  then  to  the  use  and  behoof  of  my 
three  granddaughters,  namely,  Elizabeth,  Henrietta  and 
Sophia  Jane,  their  heirs  and  assigns  for  ever,  as  tenants 
in  common,  and  not  as  joint  tenants." 

These  dispositions  were  followed  by  a  devise  of  other 
lands  to  Mary  Miller  Lewin  and  Richard  James  to 
uses  in  favor  first  of  Charles  Devereux  Lewin  and  his 
children,  and  then  of  Samuel  Lewin  and  his  children 
in  precisely  the  same  terms  mutatis  mutandis.  But 
beyond  what  has  been  stated  there  was  no  devise  of  real 
estate  in  the  will. 

Elizabeth  Pollard  died  in  the  year  1791,  leaving  her 
daughter  Mary  Miller  Lewin  her  only  child,  and  Mary 
Miller  Lewin  died  in  the  year  1798  intestate  as  to  real 
estates,  leaving  the  grandsons  Samuel  Lewin  and 
Charles  Devereux  Lewin  her  heirs,  according  to  the 
custom  of  gavelkind.  Samuel  Lewin  the  grandson  had 
nine  children,  four  of  whom  appeared  to  have  died  before 
the  month  of  April,  1842.  Samuel  Lewin  the  grandson 
himself  died  in  June,  1840. 

0  02  By 
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1863.  By  an  order  of  the  late  Vice-Chancellor  of  England^ 

^T*^'^^^  dated  the  23rd  of  April,  1842,  directions  were  given  for 

PoLLARD*8  the  investment  of  the  moneys  paid  into  court  by  the  com- 

EfTATE.  ^^^y .  ^jjj  j^  ^j^g  ordered  that  one-fifth  of  the  dividends 

to  arise  from  the  money  when  invested  should  be  paid 
to  each  of  the  five  then  surviving  children  of  Samuel 
Lewin  the  grandson  for  their  lives  respectively,  or  until 
ftirther  order. 

Samuel  Lewin  the  younger  was  one  of  these  five 
children.  He  died  in  the  year  1846,  and  the  Petitioner, 
who  was  his  personal  representative,  by  this  petition 
claimed  to  be  entitled  to  the  one-fifth  of  the  capital,  the 
income  of  which  was  payable  to  him  under  the  above- 
mentioned  order. 

Such  other  facts  as  are  material  will  be  found  referred 
to  in  the  judgment  of  the  Lord  Justice  Knight  Bruce. 

Mr.  G,  M.  Giffard  and  Mr.  Osborne  Morgan  for 
the  Petitioner. 

The  fee  in  their  respective  shares  passed  by  the  will 
to  the  children  of  the  testatrix's  two  grandsons  as  joint 
tenants.  Under  the  new  law  of  wills  that  would  be 
clearly  the  construction;  The  Wills  Act  {a).  But  as 
this  will  must  be  construed  according  to  the  old  law,  it 
is  necessary  to  examine  it  by  the  rules  as  to  indefinite 
devises  under  that  law ;  and  we  contend  that  although 
under  the  old  law  an  indefinite  devise  without  words  of 
limitation  gave  no  more  than  a  life  estate,  yet  this  rule, 
so  repugnant  to  the  spirit  of  giving  efiect  to  the  inten- 
tion of  testator,  and  one  which  is  now  expressly  abolished 
by  the  new  act,  was  controlled  and  qualified  by  several 
modifications,  which  all  apply  here. 

First. 
(a)  Stat.  7  Will.  4  4-1  VkL  c,  26,  f.  28. 
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First.  There  is  the  rule,  that  where  lands  are  devised        1863. 
to  trustees  without  any  words  of  limitation  the  cestui      ^^'^^ 
que  trust  takes  an  equitable  interest  co-extensive  with     Pollard's 
the  legal  estate  of  the  trustees — that  is,  a  fee.     In  this       E«tatb. 
case  the  intention  of  disposing  of  the  fee  is  manifest; 
the  words  in  the  gift  to  the  trustees  are   the  proper 
words  to  do  this.     There  is  a  no  less  manifest  intention 
to  give  the  entire  interest  to  the  beneficiaries,  who  thus 
take  all  that  passes  to  the  trustees.     The  cases  in  which 
this  has  been  decided  are  authorities  upon  the  present 
case ;   Robinson   v.    Grey  (a) ;    Knight   v.    Selby  {li) ; 
Challenger  v.  Sheppard{c). 

Secondly.  The  indefinite  devise  has  been  held  to  be 
extended  by  the  use  of  the  word  estate  in  the  introduc- 
tory part  of  the  gift.  The  word  implies  that  the  tes- 
tator proposes  to  deal  with  his  whole  interest.  It  was 
one  of  the  grounds  on  which  the  preceding  cases  (and 
see  also  Small  v.  Aliened) )  were  decided.  In  the  will 
of  this  testatrix  the  word  occurs  twice,  once  in  the 
introductory  passage,  "  and  as  to  all  the  estates  where- 
with it  has  pleased  God  to  bless  me ;"  and  then  again  in 
the  expression  "  to  and  for  the  several  uses,  estates, 
intents  and  purposes  hereinafter  expressed,  limited  and 
declared  of  and  concerning  the  same.'^  This  second 
instance  of  the  occurrence  of  the  word  is  found  in  the 
operative  part  of  the  devise,  and  so  occurring  it  is 
sufficient  to  give  an  enlarging  effect  to  an  indefinite 
devise. 

Thirdly.  An  indefinite  devise  has  been  held  to  be  en- 
larged to  a  fee,  where  it  is  succeeded  by  a  gift  over  on  a 
contingent   event  collateral   to  the   immediate  devisee. 

Such 

(a)  9  East,  1.  (c)  8  Term  Rep.  597. 

(6)  3  Man.  if  G.  92.  (d)  8  Term  Rep.  147,  497. 
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1863.        Such  an  event  is  usually  the  death  of  the  first  devisee 
^'^^      under  a  certain  age,  but  it  is  by  no  means  exclusively 
Pollard's     confined  to  that  event ;  and  a  gift  over  on  death  under 
£iTATE.       ^  certain   age   and   without  leaving    issue   have   been 
held  sufficient  to  exclude  the  rule  and  enlarge  the  in- 
definite devise ;  and  vrhere  the  case  is  simply,  as  here, 
a  gift  over  upon  death  veithout  leaving  issue  the  same 
reasoning  applies.    And  in  the  present  case,  the  ultimate 
gift  over  on  the  death  of  a  person  without  issue  is  as 
unintelligible  as  a  gift  over  on  his  death  under  a  certain 
age,  except  on  the  assumption  that  he  is  to  take  a  larger 
interest  if  neither  event  occurs.     On  this  point  they 
referred   to  Hutchinson  v,  Stephens  (a) ;  Marshall  v. 
IIill{b);  Moore  v.  IIeaseman{c);  Purefoy  v,  Soffersid); 
Jarman  on  Wills  {e),  and  Powell  on  Devises  {/)• 

Fourthly.  The  event  on  which  alone   the  ultimate 

gifts  were  to  take  effect  has  not  happened,  and  they  fail. 

To  construe  the  indefinite  devise  as  implying  less  than 

a  fee  would  be  to  admit  an  intestacy.     But  this  is  a' 

construction  to  which,  in  a  will  drawn  as  this  is,  the 

Court  most  unwillingly  resorts.     There  is  every  inteor 

tion  shown  of  entirely  disposing  of  the  fee ;  the  gift  in 

legal  form  of  the  fee  to  trustees  is  sufficient  to  exclude 

the  testatrix's  heirs  where  the  language  in  the  gift  to  the 

trustees  can  reasonably  be  carried  on  to  the  gift  to  the 

beneficiaries*     In  this  case  the  trustees  have  no  trust 

whatever  to  perform ;  they  take  nothing  but  a  scintilla 

juris,  and  except  in  form  the  legal  gift  is  direct  to  those 

who  are  to  benefit  under  the  will,  and  the  legal  gift  is 

that  of  the  fee ;  Moore  v.  Cleghorn  {g). 

Mr. 

(a)  1  Kttn,  240,  659  ;  2  MyL  (e)   Vol,  2,  p.  223,  2nd  edit. 

*Cr.  452.  (/)   Fo/.  2,  f p.  390— 401,3rd 

(6)  2  JW.  4  S.  608.  edit. 

(c)  WUUi,  142.  (g)  10  Beav.  423,  affirmed  17 

(rf)  2  Saund.  380.  L,  J.  (N.  S,)  Chanc.  400. 
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Mr.  JVolstenholme  for  the  daughters  of  Samuel  Lewin        1863. 

the  grandson.  ^^"^^ 

In  re 

The  ultimate  gifts  over  fail.     The  language  of  the     Pollard's 

CsTATB. 

will  cannot  be  construed  to  imply  an  indefinite  failure  of 
issue,  under  which  construction  the  ultimate  remainders 
would  take  effect.  They  are  to  arise  only  upon  a 
certain  event,  the  ''  dying  without  leaving  such  issue.'* 
To  interpret  the  words  "  such  issue,"  first ;  they  must 
evidently  be  taken  as  equivalent  to  children,  as  reference 
must  be  made  back  to  the  preceding  clause,  which 
speaks  only  of  children.  In  cases  far  less  strong  than 
this  the  word  ''  issue  **  has  been  read  as  meaning  chil- 
dren, as,  for  example,  Ryan  v.  Cowley  (a) ;  Carter  v. 
Bentall  {b) ;  Howard  v.  Howard  (c).  Then  the  words 
"without  leaving"  are  not  indefinite,  like  the  words 
"without  having,"  but  refer  to  a  definite  period  at  which 
the  issue  is  to  fail.  The  whole  context  of  the  will  shows 
that  this  period  can  be  only  at  death.  The  result  is,  that 
the  language  of  the  conditional  gift;  is  to  be  read  as  if  it 
were  "  and  in  case  there  shall  be  no  child  living  at  the 
death  of."  This  event  did  not  happen,  and  conse- 
quently the  remainders  fail.  In  all  the  cases  in  which  the 
words  "  die  without  issue,*'  and  the  like  have  been  con- 
strued as  implying  an  indefinite  failure  of  issue,  and 
thereby  letting  in  the  remainders  over,  the  object  of  the 
Courts  has  been  to  give  effect  to  an  expressed  intention 
of  the  testator  to  create  an  estate  tail.  This  is  the 
ground  on  which  they  have  refused  to  extend  the  same 
interpretation  to  similar  gifts  of  personalty.  But  there 
is  no  ground  in  this  will  for  implying  any  estate  tail,  and, 
therefore,  here  there  is  no  reason  for  referring  the  words 
"  die  without  issue  "  to  an  indefinite  failure  of  issue,  and 
thus  supporting  the  remainders  over.     They  are  only  to 

take 

(a)  LI.  4-  G.,  temp.  Sugd.,  7,  (6)  2  Beav.  551. 

10.  (c)  21  Beav,  550. 
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186*3.  take  effect  on  the  happening  of  an  event,  which  has  not 

^^"^^  occurred,  which  is  specified  in  distinct  terms  incapable 

Pollard's  of  being   enlarged   by   rules   arising   out   of  supposed 

Estate.  intention. 

He  referred  to  Tarbuck  v.  Tarbuck{a)\  Ibbetson  v. 
Beckwith  {Jb). 

Mr.  Shapter  and  Mr.  Speed  for  Alexander  Perceval 
Lewin  and  another  son  of  Samuel  Lewin  the  grandson. 

The  fee  simple  of  the  estates  in  question  passed  to 
the  gavelkind  heirs  of  the  testatrix  as  on  an  intestacy, 
subject  to  the  successive  life  estates.  The  will  is  techni- 
cally drawn,  and  not  of  the  class  where  the  intention  of 
the  testator  has  to  be  drawn  from  a  variety  of  incon- 
sistent passages.  Some  difficulty  arises  from  the  omis- 
sion of  words  of  limitation,  but  there  is  none  in  following 
the  ordinary  and  simple  construction  of  the  words.  The 
disposition  may  be  unusual,  but  is  intelligible.  Any 
attempt  to  collect  the  supposed  intention  will  lead  to  in- 
definite embarrassment.  The  cases  cited  by  the  other 
side  for  the  purpose  of  enlarging  an  indefinite  devise  turn 
on  this,  that  there  is  a  gift  to  trustees  "  upon  trust  to  pay 
and  apply"  or  "upon  trust  to  permit  and  suffer,"  thus 
showing  that  the  benefit  is  to  be  measured  by  the 
quantity  of  the  estate  given  to  the  trustees.  Here  the 
trustees  are  necessary  to  feed  the  remainders  over.  For 
that  purpose  they  take  a  fee,  and  there  is  no  reason  that 
such  a  gifl  should  not  be  followed  by  a  series  of  life 
estates.  The  rule  that  enlarges  an  indefinite  devise  fol- 
lowing a  gift  of  the  fee  to  trustees  for  the  benefit  of  the 
devisee  is  quite  reasonable  on  the  ground  that  if  a  fee 
were  not  intended  to  be  given  to  the  beneficiaries  it 

would 

(a)  ^  L,J,  {N.  S.)  Ch,  129.  (Jb)  Cos.  temp.  Talb.  157. 
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would  not  be  given  to  the  trustees.  But  here  it  is  neces-  1863. 
sary  for  the  purposes  of  the  will  to  give  a  fee  to  the  ^^^^^^ 
trustees — there  are  subsequent  gifts  of  the  whole  fee  and  Pollard's 
a  variety  of  life  interests  in  legal  form  interposed  between  Estate. 
them.  There  is,  therefore,  no  more  ground  to  enlarge 
one  of  such  intermediate  life  interests  into  a  fee  than  any 
other,  and  any  argument  drawn  from  the  introductory 
gift  or  the  language  in  which  it  is  conveyed  applies  to 
the  whole  series  of  subsequent  limitations  taken  collec- 
tively, and  cannot  be  exclusively  applied  to  any  one. 
The  same  thing  is  true  of  the  effect  of  the  word  "  estate." 
No  doubt  the  word  **  estate "  has  been  understood  to 
imply  an  intention  of  disposing  of  the  fee — and  the  limi- 
tations of  this  will  taken  together  do  the  same — but  in 
the  event  which  has  happened  that  intention  has  not 
been  fully  carried  out.  This  is  no  ground  for  referring 
the  enlarging  effect  of  the  word  "estate"  to  one  of  a 
series  of  strict  limitations.  The  cases  show  that  an  in- 
definite devise  will  be  construed  strictly,  even  where 
both  these  conditions  are  found,  where  that  indefinite 
devise  is  not  the  sole  subsequent  devise ;  Bridger  v. 
Ramsey  (a) ;  Foster  v.  Lord  Romney  (b) ;  Hay  v.  The 
Earl  of  Coventry  (c) ;  Brown  v.  White  (d) ;  Denne  d. 
Briddon  v.  Page  (e). 

Moore  v.  Cleghorn  (f)  does  not  apply ;  for  the  report 
only  shows  a  gift  to  trustees  in  fee  followed  by  the  gift 
to  the  beneficiaries  without  ultimate  remainder  over.  In 
such  a  case  there  was  no  ground  for  any  gift  to  the 
trustees,  except  to  pass  to  the  cestui  que  trust.  Here 
there  is  a  totally  difierent  ground.  The  trustees  here 
do  not  take  a  mere  scintilla  juris,  but  are  necessary  for 

the 

(a)  10  Hare,  320.  (e)  11  East,  603,  note. 

(b)  11  JSaff,  594.  (/)  10  Beav.  423;   17  L,  J. 

(c)  3  Term  Rep,  83.  (JV.  S.)  Chanc,  400. 
{(i)  7  Ir.  Eich.  Rep.  473. 
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1863.        the  series  of  limitations  and  the  contingent  remainders. 

^•^^'^'^^      The  argument  for  enlarging  the  indefinite  devise  frona 

Pollard's     the  ultimate  gift  is  not  applicable  to  this  case.     In  such 

Estate.       cases,  what  gives  the  fee  is  the  language  used  in  the 

alternative  gift,  not  that  of  the  prior  gift.     Here  the 

language  of  the  alternative  gift  does  not  refer  to  any 

larger  interest  than  a  life  estate  in  the  preceding  taker. 

The  words  clearly  do  not  imply  an  estate  tail,  and  if 

they  do  not  imply  that  they  imply  nothing. 

They  also  referred  to  Andrew  v.  Southouse  (a) ;  Frog- 
morion  v.  Holiday  (b) ;  Paterson  v.  Mills  (c) ;  Doe  v. 
Perryn  (d) ;  Bowes  v.  Blackett  {e) ;    Vick  v.  Sueier  {f). 

Mr.  F.  Harrison  for  Charles  Lewin,  one  of  the  sons 
of  Charles  Devereux  Lewin,  in  the  same  interest. 

This  is  not  the  case  of  a  will  irregularly  or  confusedly 
drawn.  We  contend  for  the  plain  and  grammatical  con- 
struction. This  obvious  meaning  the  Petitioner  attempts 
to  set  aside  by  arguments  founded  upon  the  use  of  the  two 
terms  "estate"  and  "heirs."  But  the  rule  as  to  the  en- 
larging power  of  the  word  "estate"  only  goes  to  this,  that 
where  the  word  "estate"  occurs  in  the  operative  part  of 
a  devise,  it  evidences  some  intention  on  the  part  of  the 
testator  to  dispose  of  his  whole  interest;  Randall  v. 
Tuchin  {g) ;  and  it  has  never  been  applied  to  the  case  of 
a  series  of  formal  limitations  to  affect  one  gift  in  the 
midst  of  several  life  estates.  In  this  case  an  express  life 
estate  is  interposed  between  the  gift  to  the  trustees  and 
the  indefinite  devise,  and  it  is  followed  by  an  ultimate 
contingent  gift  over.     None  of  the  cases  cited  go  the 

length 

(a)  5  r.  R.  292.  {e)  Cowp.  235. 

(h)  1  W.  Bl.  535.  (/)  3  E.  ^  B.  219. 

(c)  14  Jur.  126.  (g)  6  Taunt.  410. 

(d)  3  r.  R.  484. 
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length  of  carrying  the  effect  of  implication  so  far  as  this.  1868. 
Besides,  in  several  of  them,  the  word  "estate"  occurs  ^'^ 
without  being  held  to  enlarge  the  indefinite  devise.  The  Poli^ard's 
rule  that  an  indefinite  devise  followed  by  a  devise  in  fee  ^"ate. 
in  a  specified  event  enlarges  the  prior  devise  to  a  fee  if 
the  event  does  not  happen,  applies  only  where  the  in- 
definite gift  is  immediately  followed  by  a  devise  in  fee. 
The  meaning  of  the  rule  is  destroyed  where,  as  is  the 
case  here,  the  indefinite  devise  in  question  is  followed  by 
a  succession  of  life  estates  preceding  the  remainder  over. 
The  language  which  introduces  the  ultimate  conditional 
gift  may  have  some  efiect  in  enlarging  the  gift  immedi- 
ately preceding  it,  but  has  none  over  the  gifts  remotely 
preceding  it  in  the  instrument.  The  ultimate  inde- 
finite devise,  when  that  was  reached,  might  be  qualified 
by  the  ultimate  devise  over,  but  no  other ;  but  that  would 
not  affect  the  language  of  the  will  back  to  its  earlier 
clauses.  '' Such  issue"  simply  means  "children;"  and 
the  words  introducing  the  remainder  must  be  construed 
as  meaning  "  but  if  he  shall  die  without  leaving  children." 
This  is  an  executory  devise  contingent  on  an  express 
definite  event,  totally  distinct  from  an  indefinite  failure  of 
issue. 

Mr.  F.  O.  Haynesy  for  the  ultimate  devisees  in  fee, 
took  no  part  in  the  argument. 

Mr.  Osborne  Morgan  in  reply. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce.  May  29. 

In  dealing  with  the  will  before  us  under  the  present 
petition,  it  must  be  recollected  that  the  testatrix  died 
during  the  last  century ;  that  she  was  survived  by  her 

two 
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1863.        two  grandsons   Samuel  Lewin  and    Charles  Devereux 
^"^^^^      Lewin^  devisees  mentioned  in  it ;  that  both  those  gentle- 
Pollard's     men  are  dead;  that  there  are  sons  and  daughters  of  each 
Estate.       of  them  at  present  living;  and  that  it  is,  as  I  understand, 
admitted  that  not  any  child  of  Samuel  or  of  Charles 
Devereux  Letvin  was  in  existence  when   the  will  was 
made,  or  at  the  death  of  the  testatrix.     We  have  to  con- 
strue only  the  first  devise  in  the  will,  that  comprising  the 
manor  of  Hawkewell,  with  other  manors  and  heredita- 
ments, though  of  course  we  have  for  that  purpose  read 
and  considered  the  whole  of  the  instrument,  including 
the  trusts  declared  of  the  stock  legacies. 

The  first  question  is,  whether  the  testatrix  has  used 
the  word  "child"  or  the  word  "children"  as  (in  legal 
phrase)  a  word  of  purchase  or  a  word  of  limitation ;  and 
I  think  that  she  has  used  it  neither  as  a  word  of  limita- 
tion nor  as  meaning  offspring  otherwise  than  in  the  first 
degree  merely ;  and  I  say  this  though  still  of  opinion 
that  the  case  of  Lord  Tyrone  v.  Lord  Waterford  (a), 
decided  by  Lord  Campbell  and  ourselves,  was  correctly 
decided.  The  will  there  was  a  very  different  instrument 
from  the  will  here. 

It  has,  however,  been  contended  that  the  present  will 
gives  to  the  children  of  the  devisee  Samuel  Lewin  an 
estate  of  inheritance  by  the  words  "to  the  use  of  all  and 
every  of  the  child  and  children,  if  more  than  one,  of  his 
body  lawfully  begotten  or  to  be  begotten,"  and  for  that 
purpose  the  word  "  estates,"  occurring  at  the  outset  of 
the  instrument, and  the  phrase  "and  their  heirs,"  occurring 
repeatedly,  and  the  phrase  "  their  heirs  and  assigns,"  where 
it  first  occurs,  were  particularly  relied  on.  But  it  is  not 
to  be  forgotten  that  the  will  has  also,  in  the  devise  under 

consideration, 
(a)  1  De  6?.,  F,  *  J.  613. 


CASES  IN  CHANCERY.  553 

consideration,  the  words  ''but  if  he  shall  die  without  1863. 
leaving  such  issue  "  twice,  and  that  the  devise  concludes  ^^^^^^ 
thus :  *'  to  the  use  and  behoof  of  my  three  granddaughters.  Pollard's 
namely,  Elizabethy  Henrietta  and  Sophia  Jane^  their  ^•t^^** 
heirs  and  assigns,  for  ever,  as  tenants  in  common  and 
not  as  joint  tenants."  Nor  must  we  lose  sight  of  what 
the  testatrix,  if  she  thought  on  the  matter,  must  have 
deemed  a  possible  event,  namely,  that  her  grandson 
Samuel  Lewin,  or  her  grandson  Charles  Devereux 
Lewin,  or  both  of  them,  might  die  leaving  grandchildren, 
but  not  leaving  any  son  or  daughter.  If  I  had  been 
able  to  discover  on  the  face  of  this  will  an  intention  to 
give  by  it  an  estate  of  inheritance  to  either  of  the  grand- 
sons, or  any  children  or  child  or  issue  of  either  of  them, 
in  the  devised  manors,  I  should  probably  or  certainly 
have  been  for  giving  effect  to  that  intention ;  but,  whether 
laying  or  not  laying  stress  on  the  phrase  ''  contingent 
uses  and  remainders,"  I  find  myself  unable  to  discover 
on  the  face  of  the  instrument  any  such  intention. 
Possibly,  had  the  devise  of  the  manors  ended  with  the 
gift  to  the  children  of  the  grandson  Samuel  Lewin,  I 
might,  by  reason  of  previous  expressions,  have  thought 
the  fee  meant  to  be  given  to  them,  but  the  subsequent 
dispositions  cannot  be  disregarded. 

The  document  is  altogether  one  of  those  which  can, 
I  think,  only  receive  a  literal  interpretation,  there  being, 
in  my  judgment,  no  safe  guide  to  any  other.  Accord- 
ingly I  construe  the  word  "leaving"  literally,  and  I  treat 
as  effective  the  word  "  such"  in  the  passage  "  but  if  he 
shall  die  without  leaving  such  issue." 

The  dispositions  of  the  will,  literally  construed,  may 
be  in  part  at  least  unusual,  may  seem  in  part  at  least 
eccentric.  Testatrixes,  however,  and  testators,  not  only 
have  a  right  to  make  such  dispositions,  but,  as  has  been 

frequently 
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1863.        frequently  said,  have  sometitbes  reasons  not  stated  for 
^'p''*^^      provisions  seemingly  capricious  and  strange. 

Pollard's 

EsTATB.  The  result,  according  to  my  view  of  the  matter,  is, 

that  in  the  events  which  have  happened  not  any  interest 
in  the  testatrix's  manor  has  been  effectually  given  by  the 
will  to  her  grandson  Charles  Devereux  Letoin  or  to  his 
children,  or  any  of  them,  or  to  the  testatrix's  three 
granddaughters  mentioned  by  name  at  the  close  of  the 
devise  of  the  manors,  or  to  any  of  them,  (that  is  to  say,) 
that  as  to  the  manors,  the  gifts  to  all  those  persons  have^ 
by  reason  of  children  of  the  grandson  Samuel  Lev>in 
having  survived  him,  wholly  failed.  And  I  think  that 
the  beneficial  inheritance  in  the  manors  descended  from 
the  testatrix  on  her  daughter  Mary  Miller  Lewin,  now 
deceased  (whom  I  understand  to  have  been  her  sole 
heiress  at  common  law  and  in  gavelkind),  but  so  de- 
scended of  course  subject  to  the  life  estates  in  them  given 
by  the  will  to  the  testatrix's  grandson  Samuel  Lewin 
and  to  his  children  respectively,  some  of  whom  being 
yet  alive  it  will,  in  my  opinion,  be  upon  the  decease  of 
the  survivor  of  them,  and  not  sooner,  that  those  in  whom 
may  be  vested  the  rights  of  the  heiress  will  be  entitled 
to  claim  through  her  a  beneficial  interest  in  possession 
of  the  manors. 

The  Lord  Justice  Turner  stated  the  facts  of  the 
case,  and  after  remarking  that  no  objection  to  the  petition 
had  been  taken  at  the  bar  upon  the  ground  that  the  share 
of  the  fund  in  Court,  the  transfer  of  which  was  sought 
by  the  petition,  might,  if  at  all  belonging  to  the  estate  of 
Samuel  Lewin  the  younger,  belong  to  his  real  and  not  to 
his  personal  representative,  but  that  all  parties  being,  as 
his  Lordship  understood,  desirous  of  having  their  Lord- 
ships' opinion  whether  Samuel  Lewin  the  younger  was 
absolutely  entitled  to  this  share,  his  Lordship,  therefore, 

in 


^ 
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in  order  to  save  the  parties  any  further  expense,  assumed,  1863. 

for  the  purposes  of  the  petition,  that  the  share  if  it  be-  ^*^v*^^ 

longed  at  all  to  the  estate  of  Samuel  Lewin  the  younger  Pollakd's 

belonged  to  the  Petitioner  as  his  personal  representative,  K«tatb. 
proceeded  thus : — 

The  Petitioner,  in  order  to  maintain  her  claim,  must 
establish  that  the  children  of  Samuel  Lewin  the  grand- 
son took  estates  in  fee  under  the  limitation  in  their  favor 
contained  in  the  will. 

It  is  clear  that  this  limitation,  standing  by  itself,  could 
not  give  estates  in  fee  to  these  children,  and  it  was  not 
contended  at  the  bar  that  it  could :  but  it  was  insisted 
on  the  part  of  the  Petitioner  that  the  children  ought  to 
be  held  to  have  taken  in  fee  either  by  reason  of  the 
devise  to  the  trustees  and  their  heirs,  coupled  with  the 
use  of  the  word  **  estates"  in  the  introductory  part  of  the 
will,  or  by  reason  of  the  devise  over  in  the  event  of 
Samuel  Lewin  the  grandson  leaving  no  **  such  issue," 
and  several  cases  (but  more  especially  Knight  v.  Selby  (a) 
and  Moore  v.  Cleghorn{b)  as  to  the  first  point,  and 
Robinson  v.  Grey  (c)  and  Hutchinson  v.  Stephens  {d) 
as  to  the  second  point)  were  relied  on  in  support  of  the 
Petitioner's  contention. 

I  am  of  opinion,  however,  that  this  case  is  not  governed 
by  the  cases  referred  to,  and  that  upon  the  true  con- 
struction of  this  will  the  children  of  Samuel  Lewin  the 
grandson  could  take  no  more  than  life  estates. 

As  to  the  first  point,  I  think  the  case  is  governed  by 
the  authorities  which  were  referred  to  on  the  part  of  the 

Respondents ; 

(fl)  3  Man,  4  Gr.  92.  (c)  9  East,  1. 

{J})  10   Beav.  423;  17    L.  J.  {d)  1  Keen,  243. 

(N.  5.)  Chunc.  400. 
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1863.        Respondents  ;  but  independently  of  those  authorities,  I 

^"^^"^^^      think  the  children  of  Samuel  Lewin  the  grandson  can- 
In  re  .        .  , 

Pollard's  not  in  this  case  be  held  to  have  taken  in  fee  by  reason 
EsTATB.  q£  jjjg  (Jevise  to  the  trustees  and  their  heirs ;  for  although, 
as  was  said  in  Knight  v.  Selby,  such  a  devise  to  trustees 
may,  even  although  the  trustees  take  no  estate  under  the 
will,  indicate  that  it  was  intended  to  give  the  fee  to  the 
persons  beneficially  interested,  the  will  in  this  case 
shows  that  the  trustees,  so  far  as  they  took  at  all,  were 
to  take  for  the  benefit,  not  merely  of  the  children  of 
Samuel  Lewin  the  grandson,  but  of  the  ulterior  devisees, 
also  including  the  granddaughters  to  whom  the  fee  is 
given  ;  and  the  circumstance  of  these  ulterior  limitations 
having  failed  by  subsequent  events  cannot  alter  the 
construction  of  the  will. 

As  to  the  other  point  relied  upon  on  the  part  of  the 
Petitioner  and  the  authorities  cited  upon  it,  this  case 
cannot  be  said  to  be  governed  by  those  authorities, 
unless  they  can  be  considered  to  establish  that  in  every 
case  where  there  is  a  devise  of  lands  without  words  of 
limitation  followed  by  a  devise  over,  the  first  devisee 
takes  in  fee.  They  cannot,  in  my  opinion,  be  held  to 
go,  nor  am  I  prepared  to  go,  to  that  length.  I  think 
that  it  is  a  question  which  in  each  case  must  depend  upon 
the  intention  to  be  collected  from  the  will  whether  the 
first  devisee  is  so  entitled  or  not ;  and  I  think  that,  in 
order  so  to  entitle  the  first  devisee,  the  intention  ought 
to  be  clearly  manifested,  as  he  cannot  be  so  entitled 
without  giving  to  the  words  of  the  will  a  different  effect 
from  that  which  the  law  attributes  to  them.  In  this 
case  I  can  see  nothing  which  indicates  such  an  intention 
beyond  the  devise  over  upon  a  contingency  as  part  of 
a  continued  series  of  limitations ;  and  I  think  that  this 
is  not  sufficient  to  manifest  an  intention  to  give  the  fee 
to  the  children  of  Samuel  Lewin  the  grandson. 

In 
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In  my  opinion^  therefore,  the  case  of  the  Petitioner        1863. 
fails  upon  both  the  points  contended  for.  ^T^^*"^^ 

Pollard*! 

It  was  not  contended  at  the  bar  that  Samuel  Lewin       Estate, 
the  grandson  could  take  an  estate  tail  under  the  limitations 
of  this  will,  and  after  looking  at  the  authorities  bearing 
upon  this  point,  I  think  the  better  opinion  is,  that  he 
could  not. 

I  agree,  therefore,  with  my  learned  Brother,  that  the 
proper  order  to  be  made  upon  this  petition  is  to  give  the 
Petitioner  the  arrears  of  income  due  at  the  death  of 
Samuel  Lewin  the  younger,  and  to  direct  the  income 
from  that  time  to  be  paid  to  the  four  surviving  children 
of  Samuel  Lewin  the  grandson  in  equal  shares  until 
further  order.  The  costs,  I  think,  should  come  out  of 
the  capital. 


Mr.  Osborne  Morgan  applied  to  their  Lordships  in      Jtmt  11. 
consequence  of  a  difficulty  which  had  arisen  in  drawing 
up  the  order  with  regard  to  the  share  of  Samuel  Lewin 
the  ypunger. 

It  appeared  that  by  an  indenture  dated  the  6tb  of 
October,  1836,  this  gentleman  and  his  next  brother 
Alexander  Percival  Lewin  had  conveyed  their  respec- 
tive interests  in  the  lands  devised  by  the  testatrix's  will 
to  one  Zaccheus  Hunter  to  secure  600/.  and  interest 
thereon ;  but  this  sum  and  all  interest  due  thereon  had 
been  paid. 

It  was  now  submitted  that  his  joinder  in  this  mort- 
gage severed  the  joint  tenancy  between  himself  and  his 
brothers  and  sisters,  and  destroyed  any  right  of  survivor- 
ship which  they  might  otherwise  have  had ;   and  that 

Vol.  Ill — 4.  P  P  D.J.S.    upon 
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1863. 

lo  rt 
Pollard's 

£8TATB« 


upon  the  death  of  Samuel  Leioin  the  younger  the  intes- 
tacy occurred  in  favour  of  which  their  Lordships  had 
decided,  and  the  particular  share  of  Samuel  Lewin  the 
younger  passed  at  once  to  the  testatrix's  gavelkind  heirs, 
whose  title  was  accelerated  by  the  severance  of  the  joint 
tenancy.     He  referred  to  Lane  v,  Pannel{a). 


Their  Lordships  were  of  that  opinion^  and  directed 
the  decree  to  be  drawn  up  accordingly. 

(a)   Teame^t  C  R.  310. 


Apfm  22* 
June  II. 

Before  The 
Lords  Jus- 
tices. 


SWAINSTON  V.  CLAY. 


ipbuilders     fipHIS  was  an  appeal  on  the  part  of  the  Defendants, 
Til,  by  a  the  creditors'  assignees  in  bankruptcy  of  Messrs. 


Shipbuilders 
on  " 
April, 

written  a^r^-   Jjrown  Sf  Briggs,  shipbuilders,  o{  Pallion,  near  Sunder^ 

date,  agreed  to  land, 

build  a  vessel 

for  a  purchaser,  at  a  price  payable  by  instalments.  The  agreement  had  been  nego- 
tiated for  the  purchaser  by  a  shipbroker,  who  had,  pending  the  negotiations,  and  before 
the  agreement  was  signed,  advanced  400/.  to  the  shipbuilders,  who  had  already  com- 
menced building  the  vessel  upon  the  understanding  that  it  was  to  be  secured  to  him 
by  an  assignment  of  the  agreement  when  perfected,  and  by  a  charge  or  lien  on  the 
vessel.  Accordingly,  by  an  indenture  dated  the  12thof  i^prtV,  the  builders,  in  const- 
deration,  as  was  therein  stated,  of  500/.  on  or  immediately  before  the  execution  of 
the  indenture  paid  by  the  broker  to  the  builders,  assigned  the  agreement  of  the 
Ilth  of  April  to  the  broker;  and  it  was  agreed  that,  subject  to  a  lien  given  by  the 
agreement  of  the  1 1th  of  April  to  the  purchaser,  the  vessel  and  all  stores  about  the 
builders'  yard  should  be  the  property  of  the  broker,  to  be  held  in  lien  to  the  extent  of 
all  moneys  due  from  the  builders  to  the  broker;  and  that  the  aggregate  of  monejrs 
secured  should  not  exceed  500/.  Upon  the  execution  of  this  agreement  the  broker 
advanced  to  the  builders  the  further  sum  of  100/.  On  the  19th  of  May  the  agreement 
of  the  11th  of  April  was  cancelled  owing  to  differences  between  the  builders  and  the 
purchaser;  and  the  former,  for  the  purpose  of  securing  the  broker  from  loss  by  reason 
of  the  cancellation,  proposed  to  him  that  he  should  become  the  absolute  owner  of  the 
vessel.  He  assenting  thereto,  an  agreement  was  signed  by  the  parties  on  and  dated 
the  20th  of  Mai/,  whereby  the  builders  agreed  to  sell,  and  the  broker  agreed  to  pur- 
chase, the  hull  of  a  new  vessel  then  in  course  of  building  by  the  builders  at  their 
yard,  to  be  completed  according  to  specification  for  1,150/. ;  and  it  was  agreed  that 
500/.,  then  already  advanced  by  the  oroker  to  the  builders,  should  be  taken  as  part 
payment  of  the  purchase^money,  and  that  if  the  builders  did  not  finish  the  vessel  by 


SWAIKSTOir 
V. 


CASES  IN  CHANCERY. 

land,  from  a  decree  of  Vice-Chancellor  Sir  John  Stuart, 

by  which  he  declared  that  the  Plaintiff  was,  under  an 

indenture  of  the  12th  of  April,  1862,  entitled  to  a  lien 

or  charge  upon  a  certain  ship  or  vessel  in  the  pleadings        Clay. 

mentioned,  and  directed  an  account  of  what  was  due  to 

him  in  respect  of  advances  made  by  him  to  Messrs. 

■ 

Brown 

tbe  21st  of  June,  or  should  before  its  completion  cease  working  at  it,  the  broker  might 
enter  the  builders'  yard  and  complete  with  their  materials  and  at  their  cost. 

The  builders  made  no  further  progress  with  the  vessel  and  were  adjudicated  bank- 
rupts on  the  2nd  of  June, 

Neither  the  assignment  of  the  12th  of  April,  nor  the  agreement  of  the  20th  of 
May,  was  registered  under  the  Bills  of  Sale  Act  (17  &  18  Vict.  c.  36),  and  the 
Tessel  was  never  registered  under  the  Shipping  Acts ;  but  on  the  20th  of  May,  the 
builders  granted,  under  the  provisions  of  the  Merchant  Shipping  Act,  1854  (17  &  18 
Vict.  c.  104),  the  usual  builder's  certificate,  whereby  they  certified  that  they  had  built 
tbe  vessel  for  and  on  behalf  of  the  broker. 

The  evidence  showed  that  the  moneys  advanced  by  the  broker  were  not  applied 
specifically  to  the  building  of  the  vessel  in  question,  but  were  applied  generally 
for  the  purposes  of  the  builders'  business,  and  that  the  builders  were  utterly  insolvent 
on  the  20th  of  May,  and  probably  were  so  on  the  1 2th  of  April ;  that  before  the 
20th  of  May,  rumours  were  current  in  the  town  that  they  had  stopped  payment 
and  had  paid  oflT  their  workmen,  except  their  foreman  and  apprentices,  and  that 
these  rumours  were  well  founded ;  but,  on  the  other  hand,  the  evidence  failed  to  show 
either  that  these  rumours  were  so  general  as  that  they  ought  to  be  assumed  to  have 
reached  the  broker,  or  that  the  broker  was  in  any  manner  aware  of  the  insolvency 
of  the  builders  on  the  20th  of  May,  or  until  after  that  date. 

Upon  a  bill  filed  by  the  broker  against  the  assignees  in  bankruptcy  of  the  builders, 

(1)  That  the  Plaintiff  had  no  title  to  relief  under  the  agreement  of  the  12th  of 

April,  because  it  was  by  the  agreement  of  the  20th  of  May  merged  into  and 
taken  as  part  payment  of  the  purchase-money  under  that  agreement. 

Quitre,  whether  the  agreement  of  the  1 2th  of  April  could  or  could  not  have 
been  kept  alive  as  between  the  broker  and  the  builders,  notwithstanding 
that  it  was  cancelled  as  between  the  builders  and  the  purchaser. 

Qtutre,  whether  the  fact  that  at  the  date  of  the  agreement  of  the  12th  of  April 
there  was  no  vessel  which  had  been  in  any  way  appropriated  to  the  purchaser, 
would  have  been  a  valid  objection  in  equity  to  the  Plaintifif's  title  under  that 
agreement. 

Qtutre,  whether  the  non^registration  of  the  agreement  under  the  Bills  of  Sale 
Act  (17  &  18  Vict.  c.  36)  would  have  destroyed  the  Plaintifif's  tide 
under  it 

(2)  That  the  PlaintiflT  was  entitled  to  relief  to  the  extent  of  500/.  and  interest 

(the  Lord  Justice  Knight  Bruce,  however,  expressing  a  doubt  as  to  the 
propriety  of  this  limitation)  uuder  the  agreement  of  the  20th  of  May, 
because — 

(a)  The  Bills  of  Sale  Act  had  no  application  to  the  case. 

(b)  The  vessel  was  not  in  the  order  and  disposition  of  the  bankrupts;  Holder^ 

nest  V.  Rankin,  2  De  G.,  F,  ^  J.  258,  followed. 

(c)  And  the  sole  question  being,  whether  there  was  a  fraudulent  preference  of 

the  broker  by  the  builders,  the  evidence  failed  to  show  it. 

PP2 
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1863.        Brown  §•  Briggs^  the  builders  of  that  vessel,  and  de- 

"^  creed  payment  of  what  upon  taking  such  account  should 

V.  be  found  due  to  him,  and  ordered  the  Defendants  spe- 

Clay.        cifically  to  perform  the  agreement  of  the  20th  of  May^ 

1862,  in  the   pleadings   mentioned   by  completing  the 

said  vessel  themselves  or  permitting  the  Plaintiff  to  do 

so,  and  that  the  Defendants  should  be  restrained  from 

selling,  mortgaging  or  otherwise  dealing  with  the  vessel. 

The  case  in  the  Court  below  is  reported  inyiv.Giffard's 
Reports  (a).    The  material  facts  were  the  following: — 

By  an  agreement  dated  the  11th  oi  April,  1862,  and 
made  between  Brown  Sf  Briggs  of  the  one  part  and 
James  Fisher  of  the  other  part,  Brown  8f  Briggs  agreed 
to  build  and  sell,  and  Fisher  agreed  to  purchase,  a  new 
schooner  or  vessel,  to  be  built  in  the  yard  of  Brown  8f 
Briggs,  of  dimensions  and  tonnage  as  per  specification 
and  inventory  annexed  thereto.  The  vessel  was  to  be 
built  under  special  survey  of  Lloyd's  and  classed  by  the 
builders  A  1  at  Lloi/d^s;  and  Fisher  agreed  to  pay 
Brown  Sf  Briggs  91.  5s.  per  ton,  builders'  measurement, 
as  per  tide  surveyor's  certificate;  100/.  being  paid  when 
the  keel  was  laid,  and  200/.  when  fully  timbered,  and 
250/.  when  planked,  the  remainder  when  launched.  It 
was  also  agreed  that  from  and  after  the  payment  of  the 
first  instalment  the  said  vessel  and  outfit,  or  so  much 
thereof  as  might  then  be  constructed,  and  all  materials 
or  other  things  which  might  then  or  at  any  time  there- 
after be  appropriated  or  intended  to  be  appropriated  or 
used  in  the  construction  thereof,  should  become  the  ab- 
solute property  of  Fisher,  his  executors,  administrators 
or  assigns,  and  was  only  to  be  held  in  lien  by  Brown  8f 
Briggs  for  his  account,  provided  the  value  thereof 
should  not  exceed  the  amount  of  payment  made  by 

Fisher. 

This 
(a)  To/.  4,/H?gf  187. 
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This  agreement  had  been  negotiated  for  Fisher  by  1863. 
the  Plaintiff^  a  shipbroker  at  Sunderland^  and  pending 
the  negotiation  for  the  agreement  and  before  it  was 
signed  Messrs.  Brown  8f  Briggs  had  commenced  build- 
ing the  vessel,  and  the  Plaintiff  had  advanced  them  400/. 
to  assist  them  in  so  doing,  upon  the  understanding  that 
it  was  to  be  secured  to  him  by  an  assignment  of  the 
agreement  when  perfected,  and  by  a  lien  or  charge  upon 
the  vessel. 

By  an  indenture  dated  the  12th  of  April,  1862,  and 
made  between  Brown  Sf  Briggs  of  the  one  part  and  the 
Plaintiff  of  the  other  part,  after  reciting  the  agreement 
of  the  11th  April,  1862,  and  that  Brown  §•  Briggs  had, 
in  order  to  enable  them  to  proceed  with  the  building  of 
the  said  vessel  and  for  their  other  necessities,  requested 
the  Plaintiff  to  lend  them  the  sum  of  500/.,  which  he 
had  agreed  to  upon  having  the  repayment  thereof,  as  well 
as  of  all  other  sums  which  the  Plaintiff,  his  executors, 
administrators  or  assigns  might  thereafter  advance  and 
pay  to  or  on  account  of  Brown  Sf  Briggs,  secured  as 
thereinafter  mentioned:  it  was  witnessed,  that,  in  consi- 
deration of  500/.  on  or  immediately  before  the  execution 
of  the  indenture  now  in  statement  paid  by  the  Plaintiff 
to  Brown  Sf  Briggs,  Brown  Sf  Briggs  assigned  to  the 
Plaintiff,  his  executors,  administrators  and  assigns  all 
that  the  thereinbefore  recited  memorandum  of  agree- 
ment or  contract  for  building  a  vessel,  and  all  the  estate, 
right  and  interest  of  Brown  §•  Briggs  respectively  of 
and  in  the  same,  and  all  benefit  and  advantage  thereof. 
And  it  was  further  agreed  that,  subject  to  the  lien  men- 
tioned and  given  in  and  by  the  said  recited  agreement, 
the  said  vessel  and  the  outfit  thereof,  and  all  materials, 
stores,  goods  and  chattels  then  being  or  which  might 
from  time  to  time  or  at  any  time  during  the  continuance 
of  that  security  might  be  upon  the  building  yard  of 

Brown 
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1863.  Brown  §•  Briggs,  should  be  the  absolute  property  of 
the  Plaintiff,  his  executors,  administrators  or  assigns,  to 
be  held  by  him  or  them  in  lien  to  the  extent  of  all  such 
sums  as  might  be  due  from  Brown  8f  Briggs,  their 
executors  or  administrators  to  the  Plaintiff,  his  executors, 
administrators  or  assigns,  with  interest:  provided  that 
the  aggregate  of  moneys  to  be  secured  by  virtue  thereof 
should  not  exceed  500/. 

Upon  the  execution  of  this  indenture  the  Plaintiff* 
advanced  Messrs.  Brown  8f  Briggs  the  further  sum  of 
100/.,  but  soon  afterwards  differences  arose  between 
Messrs.  Brown  8f  Briggs  and  Fisher ^  and  on  the  19th 
Mayy  186S,  the  agreement  of  the  11th  Aprils  1862,  was 
cancelled  and  put  an  end  to  by  arrangement  between  them. 

In  this  state  of  circumstances,  Brown  Sf  Briggs,  for 
the  purpose  of  securing  the  Plaintiff  from  any  loss  by 
reason  of  the  agreement  of  the  11th  April,  1862,  having 
been  cancelled,  proposed  to  the  Plaintiff  that  he  should 
become  the  absolute  owner  of  the  vessel ;  and  the  Plain- 
tiff having  agreed  to  the  proposal,  a  memorandum  of 
agreement  dated  the  20th  Mag,  1862,  was  drawn  up  and 
signed  by  the  parties,  whereby  Brown  §•  Briggs  agreed 
to  sell  and  the  Plaintiff  agreed  to  purchase  the  hull  of  a 
new  schooner  or  vessel  then  in  course  of  building  by 
Brown  Sf  Briggs  at  their  yard  at  Pallion,  to  be  built 
and  completed  fully  in  accordance  with  the  specification 
thereto  annexed  for  the  price  of  1,150/. ;  that  the  sum 
of  500/.  then  already  advanced  by  the  Plaintiff  to  Brown 
§•  Briggs  should  be  deemed  and  taken  as  part  payment  of 
the  purchase-money  ;  and  that  in  case  Brown  Sf  Briggs 
should  not  complete  and  launch  the  said  vessel  by  the 
21st  June  then  next,  or  if  they  should  at  any  time  before 
the  said  vessel  should  be  finished  cease  working  at  it,  it 
should  be  lawful  for  the  Plaintiff,  his  agents,  servants 

and 
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and  workmen  to  enter  into  the  building  yard,  and  to        186S. 
complete  the  said  vessel,  using  the  n^aterials,  stores  and 
tools  of  Brown  Sf  Briggs  for  that  purpose ;  and  all  costs 
thereby  incurred  were  to  be  paid  by  and  be  recoverable 
against  Brown  8f  Briggs. 

Brown  Sf  Briggs  did  not  afterwards  make  any  further 
progress  with  the  vessel,  and  on  the  2nd  June,  1862, 
they  were  adjudicated  bankrupts.  The  Defendants  were 
chosen  to  be  creditors'  assignees  under  the  bankruptcy 
on  the  19th  June,  1862. 

The  bill  stated  these  facts  and  that  shortly  after  the 
bankruptcy  the  Plaintiff  requested  the  Defendants  either 
to  complete  the  vessel  according  to  the  terms  of  the 
agreement  of  the  20th  of  Mag,  1862,  or  else  to  authorize 
the  Plaintiff  himself  to  enter  the  shipbuilding  yard  of 
Brown  8f  Briggs  and  complete  the  same,  but  that  the 
Defendants  bad  neither  completed  the  vessel  themselves 
nor  would  they  allow  the  Plaintiff  to  do  so,  and  that  the 
Defendants  had  advertised  the  vessel  for  sale  by  public 
auction  in  her  then  unfinished  state,  and  that  they  in- 
tended to  sell  the  same  on  the  15th  of  October  then  next. 
The  prayer  was  that  an  account  might  be  taken  of  what 
was  due  to  the  Plaintiff  by  virtue  of  the  said  indenture  of 
the  12lh  o{  April,  1862,  and  the  lien  or  charge  thereby 
created  or  otherwise  in  respect  of  the  advances  made  by 
him ;  that  the  Plaintiff  might  be  declared  entitled  to  a 
lien  or  charge  on  the  said  vessel  for  what  on  taking  such 
account  should  be  so  found  due;  that  if  the  Plaintiff 
should  be  held  not  entitled  to  such  lien  or  charge  as 
aforesaid,  then  that  the  Defendants  might  be  decreed 
specifically  to  perform  the  said  agreement  of  the  20th  of 
Mag,  1862,  either  by  themselves  completing  or  allowing 
the  Plaintiff  to  complete  the  said  vessel  according  to  the 
terms  of  the  said  agreement,  and  by  doing  all  necessary 

acts 
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1863.  acts  for  conferring  upon  the  Plaintiff  an  absolute  interest 
in  the  said  vessel  and  completing  his  title  thereto  (the 
Plaintiff  being  ready  and  willing  and  offering  to  com- 
plete the  said  agreement  on  his  part),  and  that  the 
Defendants  might  be  restrained  by  injunction  from  sell- 
ing, mortgaging  or  otherwise  dealing  with  the  said  vessel 
to  the  prejudice  of  the  Plaintiff's  rights  and  interests 
therein. 

The  Defendants,  by  their  answer,  stated,  that  on 
the  16th  of  Mai/y  1862,  Brown  8f  Briggs  paid  off  and 
discharged  all  their  workmen,  except  their  foreman 
and  apprentices,  owing  to  the  inability  of  Brown  Sf 
Briggs  to  pay  the  workmen's  wages;  and  that,  on  the 
22nd  of  May,  having  been  served  with  a  notice  in  bank- 
ruptcy at  the  instance  of  Mr.  Thomas  Bolton,  a  creditor 
for  115/.  6s.  lOd.y  they  on  that  day  suspended  payment; 
and  that  substantially  the  bankrupts  ceased  to  carry  on 
their  business  from  the  I6th  oiMay,  1862,  or  at  all  events 
from  the  22nd  of  that  month. 

They  also  said  that  they  believed  that  neither  the  sum 
of  4O0/.,  nor  any  part  thereof,  was  laid  out  or  expended 
upon  the  vessel  either  before  or  after  the  date  of  the 
indenture  of  the  12lh  of  April,  1862;  and  that  the  whole 
of  the  said  sum  of  400/.  was  expended  by  the  bankrupts 
partly  for  their  own  private  purposes,  and  as  to  the  re- 
sidue in  or  towards  satisfaction  of  debts  or  liabilities 
which  had  been  incurred  by  the  bankrupts  unconnected 
with  the  vessel;  and  that  neither  the  indenture  nor 
any  memorandum  thereof  was  ever  registered  pursuant 
to  the  provisions  of  the  Bills  of  Sale  Act  (a);  that 
notwithstanding  the  sum  of  500/.,  expressed  to  be  se- 
cured by  the  indenture  of  the   12th  of  April,  1862, 

was 
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was  therein  stated  to  have  been  paid  at  or  immediately  1863, 
before  the  execution  of  the  said  indenture,  the  sum  of 
400/.,  part  thereof,  was  not  then  paid  by  the  Plaintiff  to 
the  bankrupts;  and  that  the  sum  of  100/.,  the  residue  of 
the  sum  of  f 00/.,  was  not  paid  at  the  time  of  the  exe- 
cution of  the  said  indenture,  but  had  been  previously 
paid ;  and  that  the  same,  or  any  part  thereof,  was  not 
laid  out  or  expended  in  or  about  the  building  of  the  said 
vessel,  but  was  applied  by  the  bankrupts  in  or  towards 
the  discharge  of  old  debts  or  liabilities  contracted  by 
them  otherwise  than  in  connection  with  the  said  vessel 
in  like  manner  as  the  400/.  had  been  applied;  that  the 
agreement  of  the  20th  of  May^  1862,  was  signed  at  a 
time  when  the  bankrupts  were  in  a  hopeless  state  of  in- 
solvency, and  had  not  and  were  not  likely  to  have  the 
means  of  completing  the  vessel ;  and  that  the  same  was 
well  known  to  the  Plaintiff,  who,  under  the  circumstances, 
had  no  rights  whatever  as  against  the  said  Defendants 
as  the  assignees  in  bankruptcy  of  Brown  Sf  Briggs^  and 
no  interest  in  the  vessel  further  than  as  a  general  creditor 
of  the  bankrupts. 

It  appeared,  that  in  fact  neither  the  agreement  of  the 
12th  o{  April,  1862,  nor  that  of  the  20th  oi  May,  1862, 
was  registered  under  the  Bills  of  Sale  Act  (a),  and  that 
the  vessel  was  never  registered  under  the  Shipping  Acts; 
but  that,  on  the  20th  of  May,  1862,  at  the  time  when 
the  agreement  of  that  date  was  entered  into,  Broion  §• 
Briggs  granted,  under  the  provisions  of  the  Merchant 
Shipping  Act,  1854  (^),  the  usual  builder's  certificate, 
whereby  they  certified  that  they  had  built  the  vessel  for 
and  on  behalf  of  the  Plaintiff. 

The  fair  result  of  the  evidence,  in  the  estimation  of  the 

Lord 
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1863*  Lord  Justice  Turner  (from  whose  judgment  the  present 
statement  of  the  case  is  mainly  taken),  was,  that  the 
moneys  advanced  by  the  Plaintiff  were  not  applied  spe- 
cifically to  the  building  of  the  vessel  in  question,  but 
were  applied  generally  for  the  purposes  of  Brown  §• 
Briggs  business ;  and  that  Brown  8f  Briggs  were  utterly 
insolvent  on  the  20th  of  May^  1862,  and  probably  were 
so  on  the  12th  of  April,  1862;  that  before  the  20th  of 
May,  1862,  rumours  were  current  in  the  town  that  they 
had  stopped  payment  and  had  paid  off  their  workmen, 
except  their  foreman  and  apprentices,  and  that  these 
rumours  were  well  founded ;  but,  on  the  other  hand,  the 
evidence  failed  to  show  either  that  these  rumours  were 
so  general  as  that  they  ought  to  be  assumed  to  have 
reached  the  Plaintiff,  or  that  the  Plaintiff  was  in  any 
manner  aware  of  the  insolvency  of  Brown  Sf  Briggs  on 
the  20th  of  May,  1862,  or  until  after  that  date— the 
Plaintiff,  by  his  affidavit,  stating  that  he  believed  them 
to  be  perfectly  solvent  when  the  agreements  of  April 
and  May,  1862,  were  entered  into. 

Mr.    Bacon    and    Mr.     Waller    appeared    for     the 
Respondent. 

Mr.  Malins  and  Mr.  T.  Stevens  for  the  Appellants. 

The  arguments  sufficiently  appear  from  the  judgment 
of  the  Lord  Justice  Turner. 

The  authorities  referred  to  were — 

On  the  part  of  the  Respondent,  The  Bills  of  Sale 
Act  {a);  Holderness  v.   Rankin  {b);  Ex  parte  Watts, 

Re 
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lie  Attwater  {a) ;  and  The  Thames  Iron  Works  Com"        1863. 
pany  v.  The  Patent  Derrick  Company  {b). 

And  on  the  part  of  the  Appellants,  Mucklow  v. 
3Ianffles{c);  Woods  v,Russell{d)\  Clarke  w.Spence(^e); 
The  Merchant  Shipping  Act,  1854  (y);  Atkinson  y. 
Bell  (ff)  ;  and  Tarling  v.  Baxter  (A). 

Holroyd  v.  Marshall  (i)  was  also  referred  to. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts      June  11. 
and  adverting  to  the  evidence  in  the  case,  proceeded  as 
follows : — 

This  case  is  certainly  one  of  considerable  difficulty, 
but  in  the  result  I  have  come  to  the  conclusion  that  the 
decree  under  appeal  is  in  substance  right 

The  case  does  not,  as  it  seems  to  me,  depend  solely 
upon  the  agreement  of  the  12th  of  April,  1862.  The 
agreement  of  the  20th  of  May,  1862,  must,  I  think,  be 
considered  in  determining  it. 

The  PlaintiflTs  title  to  relief  under  the  agreement  of 
the  12th  April,  1862,  is  disputed  by  the  Appellants  upon 
three  grounds: — 1st.  That  at  the  datie  of  that  agreement 
there  was  no  vessel  which  had  in  any  way  been  appro- 
priated to  Fisher,  and  therefore  no  properly  on  which 
the  agreement  could  operate  as  a  charge ;  2ndly.  That 

the 
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1863.  the  agreement  was  null  and  void  in  consequence  of  its 
not  having  been  registered  under  the  Bills  of  Sale  Act ; 
and  Srdly.  That  the  cancellation  of  the  agreement  deter- 
mined and  put  an  end  to  any  possible  title  of  the  Plain- 
tiff under  it. 

The  Plaintiff's  title  to  relief  under  the  agreement  of 
the  20th  May^  1862,  is  also  disputed  by  the  Appellants  on 
three  grounds  :  — Ist.  On  the  same  ground  of  non-regis- 
tration under  the  Bills  of  Sale  Act ;  2ndly.  On  the 
ground  of  the  vessel  having  (as  it  viras  contended)  been 
in  the  order  and  disposition  of  the  bankrupts  at  the  time 
of  their  bankruptcy ;  and  Srdly.  On  the  ground  of  the 
agreement  being  (as  it  viras  insisted)  a  fraudulent  prefer- 
ence of  the  Plaintiff  to  the  other  creditors  of  the  bank- 
rupt. 

As  to  the  points  insisted  on  by  the  Appellants  against 
the  title  of  the  Plaintiff  under  the  agreement  of  the 
12th  April,  1862,  I  think  that  the  third  point  is  in  its 
consequences  fatal  to  the  Plaintiffs  case  under  that  agree- 
ment, for  whether  that  agreement  could  or  could  not 
have  been  kept  alive  as  between  the  Plaintiff  and  Brown 
8f  Briggs,  notwithstanding  that  it  was  cancelled  as  be- 
tween Brown  Sf  Briggs  and  Fisher^  it  seems  to  me  that 
it  was  not  in  fact  so  kept  alive,  but  that  by  the  agree- 
ment of  the  20th  May,  1862,  it  was  merged  into  and  taken 
as  part  payment  of  the  purchase-money  payable  under 
that  agreement.  It  is  not,  therefore,  in  my  view  of  the 
case,  necessary  for  us  to  give,  and  I  do  not  mean  to  give, 
any  opinion  upon  the  first  and  second  points  relied  upon 
by  the  Appellants  against  the  Plaintiff's  title  under  the 
agreement  of  the  12th  oi  April,  1862 ;  but  it  may  be  right 
to  say,  that  I  am  by  no  means  satisfied  that  either  of 
these  points  could  be  maintained  by  the  Appellants  ;  for 
it  does  not  follow  that  because  no  property  passed  at 

law 
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law  in  the  ship  to  be  built  there  might  not  be  a  perfectly        1863. 
good  and  valid  contract  affecting  it  in  equity ;  nor  am  I 
prepared  to  say  that  the  Bills  of  Sale  Act,  whatever  its 
operation  (if  any)  might  be  as  to  the  vessel^  would  destroy 
the  title  under  the  agreement. 

As  to  the  points  insisted  upon  by  the  Appellants 
against  the  Plaintiff's  title  under  the  agreement  of  the 
20th  May  J  \9&%  I  am  of  opinion  that,  so  far  as  this 
agreement  is  concerned,  the  Bills  of  Sale  Act  has  no 
application  to  the  case ;  and  I  am  of  opinion  also  that 
the  Appellants  cannot  maintain  their  case  upon  the 
ground  of  the  vessel  having  been  in  the  order  and  dis- 
position of  the  bankrupts.  Holderness  v.  Rankin  (a) 
seems  to  me  to  settle  that  point.  The  sole  question  on 
this  part  of  the  case,  as  I  think,  is  whether  there  was  a 
fraudulent  preference,  and  I  think  that  there  was  not.  In 
order  to  justify  such  a  conclusion  it  would,  I  conceive, 
be  incumbent  on  the  Appellants  to  show  that  this  agree- 
ment was  not  a  bon&  fide  agreement,  but  was  a  mere 
colourable  contrivance  to  secure  to  the  Plaintiff  the  pay- 
ment of  what  was  due  to  him  ;  and  I  think  the  evidence 
falls  far  short  of  what  would  be  necessary  to  justify  such 
a  conclusion. 

My  conclusion,  therefore,  is  that  the  agreement  of  the 
20th  May^  1862,  was  a  valid  agreement;  and  this  being 
the  case,  and  it  having  become  impossible  that  the  agree- 
ment could  be  performed,  I  think  the  Plaintiff  had  a 
lien  for  the  purchase-money  which  he  had  paid,  and  was 
entitled  to  a  sale  by  virtue  of  that  lien. 

To  meet  this  view  of  the  case  I  think  the  decree 
should  be  altered  by  striking  out  the  words  '^  under  and 

by 
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by  virtue  of  the  indenture  dated  the  12th  o(  April,  1862,** 
contained  in  the  declaration,  and  by  confining  the  ac- 
count to  the  500/.  and  interest.  In  all  other  respects  I 
think  the  decree  should  stand ;  but  having  regard  both 
to  the  alteration  in  the  decree  and  the  difficulty  of  the 
case,  I  think  there  should  be  no  costs  of  the  appeal. 


The  Lord  Justice  Knight  Bruce. 

I  agree,  subject  only  to  some  degree  of  doubt — which 
does  not,  however,  amount  to  more  than  a  doubt — ^as  to 
the  right  of  the  Plaintiff  with  respect  to  his  advances,  if 
any,  beyond  the  500/.  But  this  is  the  less  material,  as 
I  understand  that  the  advances  have  not  exceeded  that 
sum. 


June  26, 26.        In  the  Matter  of  P.  W.  LE  GEYT'S  ESTATE. 

Before  The 

Lords  Jui-  NOSOTTI   v.  JEFFERSON. 

TICKS. 

An  executor  HpHIS  was  an  appeal  by  the  Defendant  from  the  re- 
may^  after  al-         I  _      *  »».        /^i  II  r«  1       r^i  «    n 

lowing  a  rea-  fusal  of  Vice-Chancellor  Stuart  to  vary  the  Chief 

•onable  time  to  Clerk's  certificate  in  a  suit  to  administer  the  estate  of  a 

elapse  after 

the  testator*!     testator  as  regarded  the  disallowance  of  the  payment  of  a 

death,  pay  o;«**^1« 

simple  con-  ""™P^ 

tract  debts  in 

priority  to  specialty  debts,  of  which  he  has  no  notice  ;  and  where  the  testator  lived 
and  died  in  India,  and  the  executor  seven  months  afterwards  received  notice  of  the 
existence  of  the  will  and  his  own  appointment  as  executor,  and  three  months  after- 
wards repaid  to  the  testator's  widow  moneys  for  which  his  estate  was  liable  on  simple 
contract,  and  which  she  bad  paid  out  of  her  own  moneys,  and  then  sixteen  months 
afterwards  received  notice  of  a  specialty  debt  due  to  a  creditor  of  the  testator  in 
India  : — Held,  that  he  was  justified  in  making  the  payments  which  he  had  made  to 
the  widow,  she  having  by  those  payments  placed  herself  in  the  position  of  the 
creditors  whose  claims  she  had  discharged,  and  that  the  date  of  his  repayment  to 
her  was  the  date  at  which  the  payment  by  him  out  of  the  estate  of  the  so  discharged 
debts  must  be  considered  to  have  been  made. 
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simple  contract  debt,  on  the  ground  of  there  remaining 
an  unsatisfied  debt  of  a  superior  degree. 

The  testator  died  in  India  in  June^  I860,  but  it  was 
not  till  January y  1861,  that  the  Appellant,  the  executor, 
was  apprised  of  the  existence  of  the  will.  On  the 
25th  Aprils  1861,  the  testator's  widow,  who  was  in  this 
country,  informed  the  Appellant  that  she  had,  since  the 
testator's  death,  made  several  payments  to  simple  con- 
tract creditors,  who  liad  supplied  her  with  necessaries* 
The  Appellant  concurred  in  a  valuation  of  some  furniture 
of  the  testator  in  the  house  in  which  she  lived,  and  per- 
mitted her  to  retain  an  adequate  part  to  repay  her.  After- 
wards she  paid  other  debts  of  the  testator  to  an  amount 
in  the  whole  (with  the  former)  of  412/.,  being  the  whole 
value  of  the  furniture,  and  was  allowed  by  the  Appellant 
to  retain  the  residue  of  the  furniture  in  repayment  of 
these  advances.  In  August^  1862  (the  will  having  been 
brought  to  England  in  July^  1861,  and  proved  here  in 
the  September  of  that  year),  the  Respondent,  who  re- 
sided in  India^  demanded  payment  in  the  suit  of  a 
specialty  debt,  of  which  the  Appellant  had  had  no 
previous  notice.  The  assets  proved  insufficient,  and 
the  Chief  Clerk  refused  to  allow  to  the  Appellant  the 
amount  ^^^  which  the  furniture  had  been  valued,  as 
having  been  applied  in  payment  of  simple  contract 
debts  whilst  a  debt  of  a  superior  degree  existed.  The 
Vice -Chancellor  declined  to  vary  the  Chief  Clerk's 
certificate,  being  of  opinion  that  the  payment  of  the 
simple  contract  debt  in  the  present  case  had  been  made 
without  giving  the  Respondent  sufficient  time  to  prove 
his  specialty  debt,  and  that  although  the  circumstances 
of  the  case  excluded  all  notion  of  a  fraudulent  in- 
tention on  the  part  of  the  Appellant,  who  evidently 
had  acted  bon^  fide  and  with  the  best  intention,  yet 
there  might  be,  and  in  the  present  case  had  been,  fraud 
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in  the  sense  in  which  the  Court  sometimes  used  that  ex- 
pression^ \\z,,  that  of  (without  any  fraudulent  intention) 
depriving  a  person  of  the  opportunity  of  exercising  his 
right.  The  Appellant  thereupon  presented  the  present 
appeal. 

Mr.  Matins  and  Mr.  C.  T.  Simpson  for  the  Ap- 
pellant. 

Upon  the  facts,  the  date  of  the  payment  of  the  debts 
in  question  by  the  Appellant,  was  the  month  of  April, 
1861,  when  he  allowed  the  repayment  thereof  to  the 
widow ;  that  was  nearly  ten  months  after  the  testator's 
death,  a  fact  which  sufficiently  disposes  of  the  charge 
of  undue  precipitancy  in  paying  the  simple  contract  debt 
while  a  debt  of  superior  degree  was  in  existence,  but 
unknown  to  the  executor. 

They  referred  to  Hawkins  v.  Day  (a) ;  Harman  v. 
Harman  {b) ;  Toller  on  Executors  (c) ;  Norman  v. 
Baldry  (rf) ;  Brooking  v.  Jennings  (e), 

Mr.  T.  Stevens  (Mr.  Bacon  with  him)  for  the  Respon- 
dent, the  specialty  creditor,  in  support  of  the  Vice- 
Chancellor's  order. 

It  is  a  fallacy  to  say  that  the  time  to  be  considered  in 
this  case  is  that  of  the  payments  to  the  widow.  The 
time  is  that  when  the  widow  herself  paid  the  debts  of 
which  she  afterwards  obtained  repayment  from  the 
Appellant ;  and  the  time  when  she  paid  such  debts  is, 
on  the  evidence,  little  more  than  four  months  after  the 
testator's  death,  some  of  them  in  fact  having  been  made 
before  news  of  the  testator's  death  could  have  reached 

England. 
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England.  That  being  so,  there  was  an  undue  precipi- 
tancy on  the  part  of  the  Appellant  in  allowing  the  re- 
payment to  the  widow,  and  the  variation  of  the  Chief 
Clerk  so  finding  was  properly  refused.  The  precipitancy 
of  the  transaction  is  further  shown  by  the  fact,  that  until 
probate  was  granted  there  was  no  one — the  Appellant  not 
having  acted  as  executor — to  whom  the  specialty  creditor 
could  have  given  notice  of  his  debt,  and  a  sufficient  time 
after  probate  ought  to  have  been  allowed  for  the  purpose. 
Another  ground  for  upholding  the  certificate  is,  that  the 
widow,  by  making  these  payments,  was  in  fact  acting  as, 
and  consequently  rendering  herself  liable  as,  executrix 
de  son  tort  of  the  testator ;  and  it  was  clearly  her  object, 
in  negotiating  the  furniture  arrangement  with  the  Appel- 
lant, to  screen  herself.  But  that  did  not  justify  the 
Appellant  in  acceding  to  her  view  and  ratifying  what 
she  had  done ;  and,  as  he  had  done  so,  the  consequence 
of  his  act  must  rest  upon  himself. 


1863. 

In  re 

Le  Gbyt*8 

Estate. 

NOSOTTI 
V. 

Jefferson. 


He  commented  on  Hawkins  v.  Day  (a),  and  referred 
to  Oxenham  v.  Clapp  (b). 

Mr.  Schomberff,  for  the  Plaintiff,  a  simple  contract 
creditor,  took  no  part  in  the  argument. 

Mr.  C  T.  Simpson  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  death  of  this  testator  took  place  in  India  in  the 
month  of  June,  1860.  The  wife  of  the  testator  had 
been  living  in  this  country  for  a  considerable  time  before 
his  death,  and  his  remittances  to  her  having  become 
irregular,  she  borrowed  money  for  necessaries.     On  the 

evidence 

(a)  Amhl  IGO,  803.  (6)  2  B.  4"  Ad.  309. 

Vol.  Ill— 4.  QQ  D.J.8. 
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In  re 

Le  Gbyt'ii 

Estate. 

N08OTTI 

V. 

Jefferson. 


evidence  it  must  be  taken  that  the  debts  so  contracted 
were  debts  due  from  the  husband's  estate.  After  his 
death  she  was  pressed  for  money  due  from  him,  and  she 
again  borrowed  moneys  to  enable  her  to  pay  some  of  the 
debts  which  she  had  incurred  upon  his  credit.  After 
that  the  will  was  proved  and  an  arrangement  was  made, 
and  I  assume  honestly  made,  that  she  should  buy  the 
furniture  in  the  house  in  which  she  was  living  from  the 
executor,  after  probate  of  the  will  should  have  been 
granted.  A  valuation  was  made,  and  out  of  the  price,  or 
with  the  price,  she  was  allowed  the  debts  which  she  had 
in  this  manner  incurred,  and  which,  on  the  evidence, 
were  due  from  the  husband.  This  course  was  sanctioned 
by  the  executor  after  the  grant  of  probate,  and  before 
notice  of  the  existence  of  this  specialty  creditor.  It  was, 
as  it  seems  to  me,  a  valid  transaction.  There  was  no 
notice  of  the  specialty  debt  when  the  executor  made 
these  payments,  and  the  transaction  must  as  much  stand 
as  if  it  was  an  ordinary  payment  in  the  course  of  every 
day  dealing.  We  have  no  substantial  evidence  to  show 
anything  like  fraud  on  the  part  of  the  executor.  Mr. 
Stevens,  in  his  very  able  observations,  said  that  the  widow 
was  liable  to  be  treated  as  executrix  de  son  tort,  and  that 
she  was  afraid  of  being  so  treated,  and  so  urged  on  the 
arrangement  with  the  executor,  who  however,  he  argued, 
was  not  justified  in  acceding  to  her  views  and  ratifying 
her  antecedent  acts.  I  do  not,  however,  follow  that 
argument ;  and  I  think  that  all  these  payments  must  be 
allowed  as  payments  of  simple  contract  debts,  without 
notice  of  the  existence  of  debts  of  superior  degree.  I 
am  very  sorry  for  the  foreign  creditor,  and  I  do  not  say 
but  that  if  he  wishes  to  investigate  the  consideration  for, 
and  other  circumstances  in  connection  with,  these  debts, 
the  repayment  of  which  is  now  objected  to  by  him,  he 
may  perhaps  be  allowed  to  do  so,  but  it  must,  at  any  rate, 
be  at  his  own  risk. 

Thr 
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The  Lord  Justice  Turner. 

I  agree.  These  debts  were  not  paid  till  more  than 
nine  months  after  the  testator's  death,  for  I  do  not  think 
that  the  payment  can  be  referred  back  to  the  time  of  the 
payments  made  by  the  widow.  The  adoption  by  the 
executor  was  more  than  nine  months  after  the  testator's 
death.  The  widow  having  paid  these  debts  was  entitled 
to  stand  in  the  place  of  those  creditors  against  the 
estate :  and  the  payment  being  made  nine  months  after 
the  testator's  death  cannot  be  called  too  precipitate.  It 
has  been  said  that  the  testator  was  in  India,  and  that 
more  lime  ought  on  that  account  to  have  been  allowed. 
But  to  accede  to  that  argument  would  be  in  fact  to  hold 
that  no  simple  contract  creditor  could  be  paid  till  after 
probate  had  been  granted  in  this  country.  That  would 
be  scarcely  reasonable,  and  it  would  be  an  interference 
with  the  right  which  an  executor  has  by  law  to  pay 
debts  before  the  grant  of  probate. 
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Something  like  fraud  must  be  shown  to  invalidate 
these  payments,  and  that  fraud  might  have  been  evidenced 
by  the  executor  having  made  them  the  very  next  day  to 
the  testator's  death.  But  there  is  nothing  of  that  sort 
here,  and  I  think  the  transaction  must  stand. 


Mr.  Bacon,  for  the  Respondent,  declined  to  take 
any  inquiry  as  to  the  consideration  for,  and  other  cir- 
cumstances in  connection  with,  the  debts  incurred  by 
the  widow :  and  the  appeal  was  allowed,  all  parties 
having  their  costs  out  of  the  estate. 


Q  Q^ 
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June  29. 

Before  The 

Lord 
Chancellor 

Lord 
Westburt. 

An  order  to 
enlarse  the 
period  for  re- 
Dearing  a  de- 
cree after  the 
expiration  of 
five  years  from 
its  date  under 
Consolidated 
Order  xxxi. 
r.  1 ,  ought  not 
to  be  made  ex 
parte. 


BUCKERIDGE  t;.  WHALLEY. 

li/TR.   GLASSE  moved  ex  parte  on  behalf  of  the 
Plaintiff  to  discharge  an  order  for  rehearing  the 
cause  obtained  ex  parte  by  the  Defendant  after  the  lapse 
of  more  than  five  years  from  the  date  of  the  decree  (a). 

The  Defendant  in  person  contended  that  the  order  in 
question  was  properly  obtained  ex  parte,  and  commented 
on  the  difference,  in  respect  of  the  necessity  for  giving 
notice  in  such  a  case,  of  the  language  of  the  Consolidated 
Order  governing  the  matter  (i),  and  that  governing  the 
enrolment  of  decrees  (c). 


The  Lord  Chancellor  held  that  the  order  ought 
not  to  have  been  made  ex  parte,  and  discharged  it 


(a)  SeeA  De  G.,  F.  ^  J.  363. 
(6)  Com.  Ord.  xuL,  rule  1. 


(c)  Cons,  Ord,  xxiii,^  rule  28. 
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BACCHUS  V.  GILBEE. 

July  17. 
rriHIS  was  an  appeal  by  the  Plaintiff  William  Henry     Before  The 

Bacchus  the  younser  and  his  sister  Eliza  Bacchus    ^^^^^  ^^^ 
the  younger,  the  only  children  of  the  marriage  between  ^  testator  di- 

the  late  Plaintiffs  Captain  William  Henry  Bacchus  and  >^tfd  8,000/. 

.  stock  to  be 

Eliza  Bacchus^  formerly  Eliza  Arthur y  spinster,  from  purchased  in 

a  decision  of  the  Vice-Chancellor  Kindersley.  who  held  111®  "*"^^"  ^^ 

^ '  the  trustees 

that  they  were  not  entitled  respectively  to  a  sum  of  and  the  income 
1,000Z.  £3  per  Cent.  Reduced  Bank  Annuities  as  their  [enant^fw  life.* 
respective  shares  of  a  conditional  bequest  of  8,000/.  like  and  if  she  mar- 

ried  with  a 

annuities  contained  in  the  will  of  the  testator  in  the  person  of  good 

cause  John  Nunes  Vizeu.  character, 

havmg  a  pro- 
perty equal  in 

The  testator,  by  his  will  dated  the  18th  of  Auyust,  ^fj^,^  *^nd*ff 
1813,   bequeathed  to   the    Defendants    Samuel  Gilbee,  he  should  he- 
Daniel  Nunes  Ribeiro  and  Charles  Wood  certain  lease-  ^^      ^^^i  and 
hold   messuages  and   all  other  his  personal  estate  and  effectually, and 
effects  whatsoever  and  wheresoever,  subject  to  his  debts  jiking  of  the 

and  funeral  and  testamentary  expenses,  upon  trust,  as  trustees,  settle 

\^         ,  or  secure  to  be 

soon  as  conveniently  might  be  after  his  decease,  to  sell  paid  to  or  for 

and  dispose  of  his  said  leasehold  messuages  with  the  the  issue  oft  e 

^  ^  o  marriage  a 

appurtenances,  either  by  public  sale  or  private  contract,  sum  equal  to 
and  also  of  such  other  parts  of  his  personal  estate  as  made*^for"he 
should  not  consist  of  money  or  securities  for  money,  in  iwue  bv  the 

will  *  then  the 

such  manner  as  to  them  should  seem  advisable,  and  to  testator  gave 
call  in  and  collect  and  receive  all  such  part  and  parts  of  ^^^o'-  o^t*;e 

.  stock  to  each 

his  personal  estate  as  should  not  consist  of  money  debts  of  the  children 

or  securities  for  money;  and  immediately  thereupon  and    .        ""f " 

•^  '  J  r  riage,  not  ex- 

OUt  ceeding  eight, 
and  if  more, 
the  8,000/.  stock  equally  among  them  :—  J/e/</,  that  a  bond  of  the  husband,  approved 
of  by  the  trustees,  was  a  sufficient  fulfilment  of  the  condition  of  the  bequest. 
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1863.        out  of  the  first  moneys  which  should  come  to  their  hands, 

^^^"'^^^       and  when  and  as  soon  as  the  same  should  amount  to  a 
Bacchus  ... 

V,  competent  sum  lay  out  and  invest  in  their  names  and 

GiLBEE.       ^]gQ  jj^  ^j^g  j^^^jjg  ^f  ^j^g  j^^g  Plaintifl'  JEliza  Bacchus 

such  a  sum  of  money  as  should  purchase  8,000/.  £3  per 
Cent.  Consolidated  Bank  Annuities  or  £S  per  Cent. 
Reduced  Bank  Annuities,  whichever  of  those  funds 
should  first  produce  a  dividend  from  the  time  of  the  tes- 
tator's death,  unless  at  that  time  there  should  be  stand- 
ing in  his  name  or  belonging  to  him  sufficient  stock  in 
either  of  the  said  funds,  in  which  case  he  directed  his 
said  trustees  to  transfer  the  same  into  their  or  his  names 
or  name  as  soon  as  might  be  after  his  decease ;  and  the 
testator  thereby  declared  that  his  said  trustees  should 
stand  possessed  of  the  said  sum  of  8,000/.  £3  per  Cent. 
Bank  Annuities,  upon  trust  to  pay  to  or  permit  and 
sufier  the  said  Eliza  Bacchus  to  receive  the  interest, 
dividends  or  proceeds  of  the  said  £3  per  Cent.  Bank 
Annuities  for  her  sole  and  only  proper  use  and  benefit, 
whether  married  or  unmarried;  and  upon  this  further 
trust,  that  in  case  the  said  Eliza  Bacchus  should  inter- 
marry with  any  person  of  good  character,  having  a  pro- 
perty equal  in  value  to  the  said  8,000/.  £3  per  Cent 
Bank  Annuities,  and  such  intended  husband  should, 
prior  to  the  solemnisation  of  such  marriage,  well  and 
effectually  and  to  the  good  liking  of  the  testator's  said 
trustees,  settle  or  secure  to  be  paid  to  or  for  the  issue  of 
such  marriage  such  sum  and  sums  of  money  as  should 
be  equal  to  the  provision  thereinafter  by  him  made  for 
such  issue,  then  that  they  the  trustees  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor  should  assign  and  transfer  unto 
and  amongst  the  child  and  children  of  such  marriage  the 
following  proportions  of  the  said  8,000/.  £3  per  Cent. 
Bank  Annuities  (that  was  to  say) :  in  case  there  should 
be  but  one  child  the  issue  of  such  marriage,  whether  a 

son 
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son  or  a  daughter^  the  sum  of  2,000/.  £3  per  Cent.  Bank  1863. 
Annuities,  to  be  assigned  or  transferred  to  such  child, 
being  a  son,  at  his  age  of  twenty-one  years,  or,  being  a 
daughter,  at  such  age  or  on  the  day  of  her  marriage, 
which  should  first  happen  ;  but  in  case  the  same  should 
happen  during  the  lifetime  of  the  said  Eliza  Bacchus, 
then  such  transfer  to  be  postponed  till  after  her  death ; 
but  in  case  there  should  happen  to  be  two  or  more 
such  children,  then  to  assign  and  transfer  the  sum  of 
1,000/.  £3  per  Cent.  Bank  Annuities  to  each  of  such 
children  not  exceeding  eight  in  number,  to  such  of  them 
as  should  be  a  son  or  sons  at  his  or  their  age  or  respec- 
tive ages  of  twenty-one,  and  to  such  of  them  as  should 
be  a  daughter  or  daughters  at  her  or  their  age  or  respec- 
tive ages  of  twenty-one  or  respective  days  of  marriage, 
which  should  first  happen ;  and  if  there  should  happen 
to  be  more  than  eight  such  children,  then  to  assign  and 
transfer  the  whole  of  the  said  8,000/.  £3  per  Cent.  Bank 
Annuities  to  and  amongst  all  and  every  such  children  in 
equal  shares  and  proportions  at  the  said  ages  of  twenty-one 
or  of  twenty-one  or  days  of  marriage  respectively  as  afore- 
said ;  and  upon  this  further  trust,  that  after  the  decease 
of  the  said  Eliza  Bacchus  without  having  been  married 
as  aforesaid,  the  said  trustees  should  transfer  and  assign 
the  whole  of  the  said  8,000/.  £3  per  Cent.  Bank  Annuities, 
or  in  case  of  her  having  married  as  aforesaid  and  leaving 
children,  then  only  such  part  of  the  said  8,000/.  £3  per 
Cent.  Bank  Annuities  as  he  had  not  thereinbefore  di- 
rected to  be  applied  for  the  benefit  of  such  children,  unto 
and  between  or  amongst  his  nephews  the  Defendants 
Joseph  Pinheiro  Vizeu,  John  Nunes  Vizeu  and  Fran- 
Cisco  Nunes  Vizeu,  share  and  share  alike,  for  their  own 
use  and  benefit.  And  the  testator  appointed  his  said 
nephews  Joseph  Pinheiro  Vizeu  and  John  Nunes  Vizeu, 
when  and  as  they  should  respectively  attain  the  age  of 
twenty-one  years,  trustees  for  the  purposes  of  his  said 

will 
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will  jointly  with  his  said  trustees  thereinbefore  named ; 
and  the  testator  thereby  further  provided  and  declared 
his  will  to  be,  that  if  the  said  Eliza  Bacchus  should 
happen  to  marry  any  person  not  having  a  property  equal 
in  value  to  the  said  sum  of  8,000/.  £3  per  Cent.  Bank 
Annuities,  and  whom  his  trustees  should  otherwise  think 
an  improper  and  unbecoming  match  for  her,  then  that 
his  said  trustees  should  pay  to  or  permit  her  the  said 
Eliza  Bacchus  to  receive  only  the  half  of  the  interest 
and  dividends  of  the  said  8,000/.  £3  per  Cent.  Bank 
Annuities  during  her  life  instead  of  the  whole  of  such 
interest,  and  in  that  case  her  children  by  such  husband 
should  not  be  entitled  to  any  benefit  under  the  testator's 
will ;  and  the  testator  appointed  the  Defendants  Samuel 
GilbeCf  Daniel  Nunes  Ribeiro  and  Charles  Wood  exe- 
cutors of  his  will,  together  with  his  nephews  Joseph 
Pinheiro  Vizeu  and  John  Nunes  Vizeu  as  soon  as  they 
should  attain  the  age  of  twenty -one  years  respectively. 


The  testator  died  in  the  month  of  September ^  1815, 
and  on  the  15th  of  the  following  month  his  will  was 
proved  by  the  Defendants  Daniel  Nunes  Ribeiro  and 
Charles  Wood. 

Some  time  after  the  testator's  death  the  Defendant 
Samuel  Gilbee  having  consented  to  become  a  trustee  of 
the  aforesaid  legacy  given  by  the  will,  and  to  accept  the 
trust  thereof  but  not  the  executorship  of  the  will,  the 
Defendants  Daniel  Nunes  Ribeiro  and  Charles  Wood 
transferred  the  sum  of  8,000/.  £3  per  Cent.  Reduced  Bank 
Annuities,  part  of  a  larger  sum  standing  in  the  testator's 
name  at  his  death,  into  the  joint  names  of  themselves  and 
the  Defendant  Samuel  Gilbee  and  of  the  late  Plaintiff 
Eliza  Bacchus,  then  Eliza  Arthur,  spinster,  as  a  specific 
appropriation  to  answer  tlie  legacy,  and  Eliza  Bacchus 

received 
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received  the  dividends  down  to  the  time  of  her  marriage  1863. 

with  the  late  Plaintiff  Captain  Bacchus,  „ 

"^  Bacchus 


On  the  4lh  of  September ^  1819,  their  marriage  took 
place,  and  shortly  afterwards  Captain  Bacchus  and  his 
wife  filed  the  bill  in  this  cause.  ^ 

Thereby  they  stated  to  the  effect  hereinbefore  stated, 
and  alleged  that  in  August^  1819,  a  marriage  being  in- 
tended to  be  solemnized  between  them.  Captain  Bacchus^ 
being  a  person  of  the  description  and  character  required 
by  the  testator's  will,  wrote  a  letter  to  the  Defendants 
Samuel  GilbeCy  Daniel  Nunes  Ribeiro  and  Charles 
Woody  to  request  them  to  give  their  consent  to,  and  de- 
clare their  approbation  of,  the  intended  marriage,  and 
that  he  also  delivered  to  them  a  true  and  correct  state- 
ment of  his  property  of  which  he  was  possessed,  and  that 
by  such  statement  it  appeared,  and  the  fact  was,  that  the 
same  amounted  in  the  whole  to  a  greater  value  than 
the  8,000/,  £3  per  Cent.  Reduced  Bank  Annuities,  and 
that  he  at  the  same  time  proposed  to  execute  to  the 
trustees  a  bond  in  the  penal  sum  of  16,000/.,  in  order 
thereby  well  and  effectually  to  settle  and  secure  to  be 
paid  to  or  for  the  benefit  of  the  issue  of  the  intended 
marriage  such  sum  and  sums  of  money  as  should  be 
equal  to  the  provisions  in  the  will  made  for  the  said  issue, 
and  as  being  a  settlement  in  conformity  to  the  will.  The 
bill  then  alleged  that  the  trustees  wrote  the  following 
letter  to  the  Plaintiff -E'/iza  Bacchus:  — 

"  11,  Abchurch  Lane^ 

"  3rd  September,  1819, 

"  Madam, — Captain  William  Henry  Bacchus  having 
delivered  to  us  a  statement  of  property  belonging  to  him- 
self, the  amount  of  which  we  believe  to  be  equal  to  the 
value  of  8,000/,  £3  per  Cent.  Reduced  Bank  Annuities, 

we 
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we  have  no  hesitation  to  declare  our  full  approbation  of 
the  intended  marriage  between  yourself  and  Captain 
Bacchus,  and  that  he  is  a  person  of  good  character,  and 
in  all  respects  a  proper  and  becoming  match  for  you, 
and  that  the  bond  to  be  given  by  him  as  a  security  for 
the  sum  of  8,000/.  £3  per  Cent.  Reduced  Bank  An- 
nuities, for  the  issue  of  the  intended  marriage,  is  to  our 
approbation  and  good  liking,  provided  Captain  Bacchus*s 
property  is  of  the  nature  required,  and  the  bond  is  a 
security  within  the  intent  and  meaning  and  according 
to  the  construction  of  Mr.  Vizeu's  will,  but  not  otherwise. 

"  We  are,  madam,  your  obedient  servants, 

"  (Signed)  "  Samuel  Gilbee, 

"  D.  N,  Riheiroy 
"  Miss  Eliza  Arthur.  "  Charles  Woodr 

The  bill  further  alleged  that  on  the  saipe  3rd  of  Se-p- 
^^m&er,  1819,  Captain  Bacchus  made  and  executed  under 
his  hand  and  seal  a  bond  or  obligation  in  writing,  whereby 
he  bound  himself,  his  heirs,  executors  and  administrators, 
to  the  trustees,  their  executors  and  administrators,  in  the 
penal  sum  of  16,000/.,  and  that  such  bond  recited  that 
Captain  Bacchus  had  executed  the  same  in  order  thereby 
well  and  effectually,  and  to  the  good  liking,  qualified 
as  therein  mentioned,  of  the  Defendants  Samuel  Gilhee^ 
Daniel  Nunes  Ribeiro  and  Charles  Woody  to  settle  or 
secure  to  be  paid  to  or  for  the  benefit  of  the  issue  of  the 
intended  marriage  such  sum  and  sums  of  money  as 
should  be  equal  to  the  provision  in  the  will  by  the  tes- 
tator for  the  said  issue,  and  that  such  bond  further 
recited  that  Captain  Bacchus  was  a  person  of  good 
character,  and  had  given  or  deUvered  to  the  Defendants 
Samuel  Gilbee,  Daniel  Nunes  Ribeiro  and  Charles 
Wood  a  statement  of  property  belonging  to  himself,  the 
amount  of  which  they  believed  to  be  equal  to  the  said 
sum  of  8,000Z.  £3  per  Cent.  Reduced  Bank  Annuities, 

and 
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and  was,  in  the  opinion  of  the  Defendants  Samuel 
Gilbee,  Daniel  Nunes  Ribeiro  and  Charles  Wood,  in 
all  respects  a  proper  and  becoming  match  for  the  Plain- 
tiff J^/tza  Bacchus,  and  that  such  bond  recited  that  in 
testimony  of  the  said  several  matters  or  things,  and  in  order 
to  show  their  full  approbation  of  the  intended  marriage  and 
of  the  character  of  Captain  Bacchus  and  of  his  property 
so  far  as  therein  mentioned,  and  also  in  order  to  testify 
their  approbation  and  good  liking  of  the  said  bond  or 
obligation  and  of  the  condition  thereunder  written  as  and 
by  way  of  a  settlement  or  a  security  of  or  for  the  sum  or 
sums  of  money  thereby  settled  and  secured  for  the  said 
issue,  provided  the  property  of  the  said  Captain  Bacchus 
was  of  the  nature  required,  and  the  said  bond  or  obliga- 
tion and  the  condition  thereof  was  a  settlement  or  secu- 
rity within  the  meaning  and  according  to  the  true  con- 
struction of  the  will,  but  not  otherwise,  the  trustees  had 
thereto  subscribed  their  names. 


The  bill  further  alleged  that  the  condition  of  the  said 
deed  or  obligation  was  declared  to  be  that  if  Captain 
Bacchus,  his  executors,  administrators  or  assigns,  should 
assign  and  transfer,  or  cause  to  be  assigned  and  trans- 
ferred, unto  and  amongst  the  child  and  children  of  the 
intended  marriage  the  sum  or  sums  of  £3  per  Cent.  Re- 
duced Bank  Annuities  thereinafter  mentioned  (that  was 
to  say):  in  case  there  should  be  but  one  such  child  the 
sum  of  2,000/.  £3  per  Cent.  Reduced  Bank  Annuities, 
to  be  assigned  or  transferred  to  such  child,  being  a  son,  at 
the  age  of  twenty-one  years,  or,  being  a  daughter,  at  such 
age  or  on  the  day  of  her  marriage  which  should  first 
happen ;  but  in  case  the  same  should  happen  during  the 
life  of  Captain  Bacchus,  then  such  transfer  to  be  post- 
poned until  after  his  death;  but  in  case  there  should  be 
two  or  more  such  children,  then  if  Captain  Bacchus,  his 
executors,  administrators  and  assigns  should  assign  and 
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transfer^  or  cause  to  be  assigned  and  transferred^  the  suai 
of  1,000/.  £3  per  Cent.  Bank  Annuities  to  each  of  such 
children  not  exceeding  eight  in  number,  to  such  of  them 
as  should  be  a  son  or  sons  at  his  or  their  respective  age 
or  ages  of  twenty-one  years,  and  to  such  of  them  as 
should  be  a  daughter  or  daughters  at  her  or  their  re- 
spective ages  of  twenty-one  years  or  day  or  respective 
days  of  marriage  which  should  6rst  happen ;  but  in  case 
the  same  should  happen  during  the  life  of  Captain 
Bacchus,  then  such  transfer  to  be  postponed  until  after 
his  death ;  and  if  there  should  be  more  than  eight  such 
children  then  if  Captain  Bacchus,  his  executors,  admi- 
nistrators or  assigns  should  well  and  truly  assign  and 
transfer,  or  cause  to  be  assigned  and  transferred,  the  sum 
of  8,000/.  £3  per  Cent.  Bank  Annuities  to  and  amongst 
ail  and  every  such  children  in  equal  shares  and  propor- 
tions, to  be  assigned  and  transferred  at  such  ages  and 
times  as  were  thereinbefore  directed  in  case  there  should 
be  eight  only  of  such  children,  then  and  in  such  case  the 
there  above-written  bond  and  obligation  should  be  abso- 
lutely null  and  void,  but  otherwise  the  same  should  be 
in  full  force  and  effect. 


The  bill  further  alleged  that  in  consequence  of  the 
approbation  by  the  trustees  of  the  intended  marriage 
and  of  the  character  and  property  of  Captain  Bacchus, 
and  also  in  consequence  of  their  approbation  and  good 
liking  of  the  said  bond  or  security  so  executed  by  way  of 
settlement,  and  by  such  trustees  so  expressed  and  declared 
by  the  aforesaid  letter  and  the  recital  of  the  bond,  the  mar- 
riage had  been  concluded  upon  and  had  been  solemnized; 
and  that  the  trustees  had  refused  to  pay  to  the  Plaintiff 
Eliza  Bacchus  the  dividends  on  the  8,(X)0/.  Reduced 
£3  per  Cent.  Bank  Annuities  since  the  marriage. 

The   bill  prayed  that  the  Plaintiff  Eliza  Bacchus 
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might  be  declared  to  be  entitled  to  the  whole  of  the  divi- 
dends and  interest  and  annual  produce  then  already  due 
and  received  or  thereafter  to  accrue  due  during  her  life 
of  the  8,000/.  £3  per  Cent.  Reduced  Bank  Annuities, 
and  that  the  Defendants  Samuel  Gilbee,  Daniel  Nunes 
Bibeiro,  Charles  Woody  Joseph  Pinheiro  Vizeu  and 
John  Nunes  Vizeu  might  accordingly  be  decreed  to  pay 
her  all  sums  of  money  then  already  received  or  thereafter 
to  be  received  by  them  in  respect  of  the  said  dividends, 
and  for  consequential  relief. 


The  Defendants  Samuel  Gilbee^  Daniel  Nunes  Ribeiro 
and  Charles  Wood  by  their  answer  stated  that  they  be- 
lieved that  in  August^  1819,  a  marriage  was  intended  to  be 
then  shortly  solemnised  between  Captain  Bacchus  and 
Eliza  Bacchus,  and  that  they  believed  Captain  Bacchus 
was  p  person  of  good  character,  and  that  they  considered 
him  as  a  proper  and  becoming  match  for  Eliza  Bacchus^ 
provided  he  had  a  property  equal  in  value  to  the  8,000/. 
Bank  £3  per  Cent.  Annuities,  and  that  under  the  cir- 
cumstances aforesaid  Captain  Bacchus  at  or  about  the 
time  in  the  bill  mentioned  wrote  them  a  letter  requesting 
them  to  give  their  consent  to  and  express  their  approba- 
tion of  the  then  intended  marriage,  and  that  he  had  also 
delivered  to  them  a  statement  being  a  true  statement  of 
his  property,  and  that  by  such  statement  it  appeared  and 
that  they  believed  that  his  property  then  amounted  to 
the  sum  of  5,751/.  &s.  3d.,  or,  taking  the  lowest  prices 
therein  mentioned,  to  5,715/.  65.  Sd.,  and  that  they 
believed  that  the  same  did  in  fact  on  the  day  of  the  ex- 
ecution of  the  bond  amount  to  the  sum  of  5,715/.  Gs.  3d. 
or  thereabouts,  being  more  by  only  115/.  6s.  3d.  or 
thereabouts  than  the  value  on  the  same  day  of  the  8,000/. 
Bank  £3  per  Cent.  Reduced  Annuities,  which,  as  the 
Defendants  believed,  was  worth  about  5,600/.,  and  they 
submitted  to  the  Court  whether  the  Plaintiffs  ought  not 
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1863.        to  be  put  to  prove  the  value  of  such  property  as  well  as 
the  fact  of  Captain  Bacchus  being  possessed  thereof, 
r.  inasmuch  as  the  Defendants  were  only   trustees,   and 

GiLBEE.       ^Yioit  belief  would  not  bind  their  cestui  que  trusts. 

They  further  stated  by  their  answer,  that  Captain 
Bacchus  proposed  to  them  to  execute  to  them  such 
bond  as  in  the  bill  mentioned,  and  that  they  being  ad- 
vised that  such  proposed  bond  would  not  be  a  proper 
settlement  or  security  within  the  meaning  of  the  will, 
communicated  such  opinion  to  both  Captain  Bacchus 
and  Eliza  Bacchus;  but  that,  nevertheless,  approving  of 
the  intended  marriage  in  other  respects,  and  approving 
of  the  character  of  Captain  Bacchus^  and  being  satisfied 
with  the  proposed  bond,  provided  it  were  such  a  security 
as  required  by  the  will,  they  did  on  such  occasion  as  in 
the  bill  mentioned  write  to  Eliza  Bacchus  the  letter  in 
the  bill  mentioned;  and  they  admitted  that  they  had  since 
the  intermarriage  received  the  dividends  of  the  8,000/. 
Bank  £3  per  Cent.  Reduced  Annuities,  and  that  they 
had  refused  to  pay  to  Eliza  Bacchus  the  whole  of  the 
dividends  without  an  indemnity  from  Captain  Bacchus^ 
but  they  had  offered  to  pay  to  her  one  moiety  of  such 
dividends,  which  she  had  refused  to  accept. 

They  also  stated  that  the  bond,  in  the  bill  called  a 
settlement  and  security,  was  to  their  good  liking,  pro- 
vided the  same  was  a  settlement  or  security  within  the 
meaning  and  according  to  the  true  construction  of  the 
will,  but  not  otherwise;  and  they  submitted  to  the  Court 
whether  the  bond  was  in  all  respects  such  settlement  or 
security  as  was  required  by  the  will,  and  whether,  if  the 
property  of  Captain  Bacchus  was  not  equal  to  the  sum 
of  8,000/.  £3  per  Cent.  Reduced  Bank  Annuities,  Eliza 
Bacchus  had  not  forfeited  the  moiety  of  the  dividends  of 
the  8,000/.  £3  per  Cent.  Annuities. 

The 
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The  Defendant  Joseph  Pinheiro  Vizeu,  by  his  answer,        1863. 
insisted  that  such  a  bond  as  was  mentioned  in  the  bill 
was  not  a  settlement  or  security  within  the  true  intent 
and  meaning  of  the  will.  Gilbee. 

The  Appellant  William  Henry  Bacchus  having  been 
bom  on  the  23rd  of  November y  1820,  and  made  a  party 
complainant  to  the  suit  by  a  supplemental  bill,  the  cause 
came  on  for  hearing  on  the  2nd  of  June^  1823,  before 
the  Vice-Chancellor  of  England  Sir  John  Leachy  who 
declared  that  the  late  Plaintiff  Eliza  Bacchus  was  en- 
titled to  all  the  dividends  accrued  since  her  marriage 
with  Captain  Bacchus  on  the  8,000/.  Bank  £3  per  Cent. 
Reduced  Annuities,  and  ordered  the  last-mentioned  an- 
nuities to  be  brought  into  Court  in  trust  in  the  cause,  and 
the  dividends  thereon  to  be  paid  to  Eliza  Bacchus  for 
her  separate  use  during  her  life  or  until  further  order, 
with  liberty  to  persons  entitled  to  the  said  annuities  to 
apply  on  her  death. 

Under  this  decree  the  fund  was  transferred  into  Court 
in  trust  in  the  cause,  and  the  dividends  thereon  were 
paid  to  Eliza  Bacchus  during  her  life.  She  died  on 
the  3rd  of  April,  1861,  having  survived  her  husband 
Captain  Bacchus. 

Upon  her  death  two  petitions  were  presented  by  per- 
sons claiming  to  be  entitled  to  the  fund. 

The  first  was  presented  by  the  Appellants,  who  were, 
as  has  been  stated,  the  only  children  of  the  marriage, 
and  were  both  of  age,  praying  that  out  of  the  8,000/. 
£3  per  Cent.  Reduced  Bank  Annuities  in  Court  in  trust 
in  the  cause  the  sum  of  1,000/.  like  annuities  might  be 
transferred  into  the  name  of  the  Appellant  William  Henry 
Bacchus,  and  the  further  sum  of  1,000/.  like  annuities 
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into  the  name  of  the  Appellant  Eliza  Bacchus^  and  for 
payment  to  them  of  the  proportionate  parts  of  the  divi- 
dends of  the  8^000/.  annuities  accrued  and  to  accrue 
since  the  death  of  the  late  Plaintiff  jE'/iza  Bacchus. 


The  second  petition  was  that  of  the  administrator  of 
the  Defendant  John  Nunes  Vizeu  (who  was  dead),  the 
Defendant  Francisco  Nunes  Vizeu  and  Messrs.  Baring 
Brothers  8f  Co.,  who  acted  in  this  matter  for  him  under 
a  power  of  attorney.  The  Defendant  Joseph  Pinhdro 
Vizeu  was  dead  without  any  representative. 

By  such  second  petition  it  was  submitted  that  Captain 
Bacchus  did  not,  prior  to  the  solemnisation  of  the  mar- 
riage, by  such  bond  as  aforesaid  and  within  the  meaning 
of  the  will,  well  and  effectually  settle  and  secure  to  be 
paid  to  or  for  the  issue  of  the  marriage  such  sums  of 
money  as  were  by  the  will  required  to  be  so  settled  and 
secured,  and  that  such  condition  not  having  been  per- 
formed, the  issue  of  the  marriage  were  not  entitled  to  any 
part  of  the  8,000t  £3  per  Cent.  Reduced  Annuities ;  and 
further,  that  in  case  the  Court  should  be  of  opinion  that 
the  bond  was  a  proper  settlement  within  the  meaning  of 
the  will,  provided  Captain  ^accAw^  had  a  property  equal 
in  value  to  the  8,000/.  £3  per  Cent.  Annuities,  then  the 
Appellants  ought  to  be  put  to  prove  that  he  had  such  a 
property. 


This  second  petition  then  prayed  that,  subject  to  pay- 
ment to  the  late  Plaintiff  Eliza  Bacchus'  personal  re- 
presentatives of  her  proportion  of  the  dividends  of  the 
fund  and  payment  of  costs,  the  8,000/.  £3  per  Cent. 
Reduced  Annuities  and  the  residue  of  the  cash  in  Court 
to  the  credit  of  the  cause  might  be  transferred  and  paid 
in  thirds  to  or  for  the  benefit  of  the  Defendants  John 
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Nunes    VizeUy    Francisco    Nunes    Vizeu   and   Joseph 
Pinheiro  Vizeu. 

These  petitions  coming  on  together  for  hearing  before 
the  Vice-Chancellor  Kindersley,  his  Honor  decided  that 
what  had  taken  place  on  the  occasion  of  the  marriage  of 
Captain  and  Mrs.  Bacchus  was  not  a  fulfilment  of  the 
condition  imposed  by  the  testator's  will^  and  that  conse- 
quently the  Appellants  were  not^  but  the  Defendants 
John  Nunes  Vizeu,  Francisco  Nunes  Vizeu  and 
Joseph  Pinheiro  Vizeu  were,  entitled  to  the  fund  in 
question ;  and  his  Honor  made  one  order  to  that  effect 
on  both  petitions,  giving  the  costs  of  all  parties  out  of 
the  fund.  This  order  was  the  subject  of  the  present 
appeal. 

The  Solicitor- General  (Sir  Roundell  Palmer^  Mr. 
Glasse,  Mr.  Joshua  Williams  and  Mr.  Marten,  for  the 
Appellants,  commented  on  the  terms  of  the  will,  and 
contended  that  the  trustees  had  absolute  discretion  as  to 
the  nature  of  the  security  to  be  given  by  Captain  Bacchus; 
that  they  had  exercised  that  discretion  by  approving  of 
the  bond  which  had  been  given ;  that  the  condition  im- 
posed by  the  testator's  will  was  consequently  fulfilled,  and 
that  the  Appellants  were  entitled  to  the  benefit  of  the  g\it 
— for  that,  if  they  were  not,  the  whole  object  of  the  tes- 
tator to  benefit  the  children  of  the  marriage  was  defeated. 

They  referred  to  Daley  v.  Desbouverie  (a),  and  stat. 
1  8f2  Vict.  c.  110,5.  12. 

Mr.  Baily  and  Mr.  Archibald  Smith  for  the  Petitioners 
in  the  second  petition  other  than  Francisco  Nunes  Vizeu, 
for  whom  Mr.  Ferrers  appeared. 

The  approval  of  the  trustees  was  not  such  as  is  repre- 
sented 

(a)  2  Atk.  261. 

Vol.  Ill— 4.  RR  D.J.S. 


589 


1863. 


590 


1863. 


CASES  IN  CHANCERY. 

sented  on  the  other  side.  It  was  an  approval  merely  of 
a  bond,  if  a  bond  was  right.  They  left  Captain  Bacchu$* 
property  wholly  in  his  own  control,  so  that  he  might 
have  spent  every  farthing  of  it ;  and  how  can  it  be  said 
that,  under  those  circumstances,  such  a  bond  as  was 
actually  taken  was  a  good  security  in  this  case,  even  if  it 
could  be  said,  as  it  cannot,  that  by  a  bond  money  is  well 
and  effectually  secured;  Wilkes  v.  Steward  (a);  nor 
can  the  language  of  any  other  passages  in  the  will  have 
the  effect  of  reducing  the  stringency  of  the  condition 
which  the  testator  imposed  as  the  price  at  which  tlie  issue 
of  the  marriage  were  to  participate  in  the  trust  fund* 


They  also  referred  to  Strange  v.  Smith  (&). 

Mr.  Upton  for  parties  in  the  same  interest. 

Mr.  De  Gez  for  the  representative  of  the  last  sur- 
viving trustee. 

The  Solicitor-General  in  reply. 


The  Lord  Justice  Knight  Bruce. 

The  intention  of  the  testator  was,  upon  the  marriage 
of  the  late  Plaintiff  JEliza  Bacchus,  to  settle  or  secure 
to  or  for  the  benefit  of  the  issue  of  her  marriage  such 
sum  or  sums  of  money  as  should  be  equal  to  the  pro- 
vision thereinafter  by  him  made  for  such  issue,  a  provi- 
sion not  to  exceed  8,000/.  in  the  £3  per  Cents.  If  there 
should  be  only  one  child  who  should  attain  majority  or 
marry,  the  provision  was  to  be  limited  to  2,000/.  £3  per 
Cents.  If  more  than  one  child,  the  provision  was  to  be 
only  1,000/.  £S  per  Cents,  for  each  child  who  should 

attain 

(a)   G.  Coop.  6.  (6)  Amb.  263. 


CASES  IN  CHANCERY. 


591 


attain  majority  or  marry.  The  amount,  therefore,  was 
uncertain,  except  that  it  was  not  to  exceed  8,000/.  £3  per 
Cents,  in  any  event 

If,  therefore,  the  intended  husband  had  been  required 
to  settle  a  sum  equal  to  the  value  of  8,000/.  £3  per 
Cents.^  that  sum  might,  and  in  the  event  would,  have 
been  much  greater  than  would  have  been  necessary  to 
fulfil  the  obligation  imposed  on  him  by  the  wilL  He 
was  to  be  a  person  of  good  character :  as  I  understand 
the  matter,  he  was  so.  He  was  to  have  a  fortune 
amounting  to  not  less  than  the  value  of  8,000/.  £3  per 
Cent  Annuities.  He  was,  as  I  understand  the  evi- 
dence, a  person  of  that  description.  And  the  person  of 
this  description  was  to  settle  an  amount  equal  to  the 
provision  made  for  the  child  or  children  of  the  marriage. 
He  was,  before  it  was  solemnized,  well  and  effectually, 
to  Uie  good  liking  of  the  trustees,  to  settle  or  secure  to 
be  paid  what  I  have  mentioned.  He  executed  a  bond, 
the  terms  of  which  have  been  referred  to,  but  without 
setting  apart  any  portion  of  his  property  as  a  security. 

Looking  at  what  he  was,  and  the  nature  of  the  pro- 
vision intended  to  be  made,  and  looking  at  the  fact  of 
the  trustees  having  approved  of  the  security  which  was 
actually  given,  I  am  of  opinion  that,  according  to  the 
true  interpretation  of  the  will,  the  whole  of  which,  and 
not  a  part  of  it  merely,  must  be  looked  at,  he  did  well 
and  effectually,  and  to  the  good  liking  of  the  trustees, 
secure  the  required  amount  to  be  paid  to  them. 

In  coming  to  this  conclusion  I  do  not  question  the 
case  cited  from  Sir  G.  Cooper's  Reports,  or  any  other 
authority,  or  the  rules  of  the  Court,  as  to  investments  of 
trust  property.  Upon  the  construction  of  this  will,  the 
condition  which  it  prescribed  appears  to  me  to  have  been 
fulfilled,  and  the  two  children  who  have  appealed  are, 
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n  Cents,  each  paid  to  them. 

Bacchus  '^ 
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The  Lord  Justice  Turner. 

I  think  so  too. 

It  seems  to  roe  that  the  object  of  the  testator  was  to 
provide  for  the  issue  of  the  marriage  reasonable  security 
for  the  payment  to  them  of  a  similar  amount  to  that 
which  he  designed  for  them.  He  meant  that  his  trustees 
should  exercise  a  discretion  as  to  what  would  be  a  good 
and  effectual  security  for  the  payment  of  the  prescribed 
amount.  He  has  plainly  given  them  a  discretion  as  to 
whether  the  amount  should  be  settled  or  secured.  I 
think  that  he  meant  them  also  to  exercise  a  discretion  as 
to  the  nature  of  the  security.  If  he  had  meant  that  the 
security  was  to  be  unimpeachable,  or  such  as  this  Court 
requires,  what  was  the  use  of  introducing  the  qualifica- 
tion that  it  was  to  be  to  the  good  liking  of  the  trustees  ? 
I  think  that  he  has  left  the  nature  of  the  security  to  their 
discretion,  and  that  it  was  within  their  power  to  say 
what  security  they  would  require,  and  I  think  so  the 
more  having  regard  to  the  language  which  the  testator 
has  employed,  and  the  particular  provisions  which  he 
has  made  in  favour  of  the  issue,  which  are  contingent  on 
the  number  of  children. 

Without,  therefore,  questioning  any  of  the  authorities 
cited,  which  do  not  appear  to  me  to  bear  upon  a  case  of 
this  description,  I  think  that  there  was  here  a  sufficient 
compliance  with  the  condition  imposed  by  the  will,  and 
that  the  Appellants  are  entitled  to  what  they  ask  by 
their  petition. 


The  order  of  the  Vice- Chancellor  was  varied,  but  not 
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as  to  costs.  No  costs  of  the  appeal^  except  that  the 
costs  of  the  representative  of  the  tenant  for  life,  who  was 
also  the  surviving  trustee  of  the  8,000/.  annuities,  should 
come  out  of  the  fund. 


1863. 


REED  V.  THE  DON  PEDRO  NORTH  DEL  REY 
GOLD  MINING  COMPANY  (LIMITED). 

npHIS  was  a  vendor's  suit  for  specific  performance  of 
a  contract  for  the  purchase  of  mines  in  Brazil. 
And  the  present  appeal  was  from  the  refusal  of  the  Vice- 
Chancellor  Stuart  to  grant  on  a  motion  made  by  the 
Defendants  before  the  hearing  a  reference  as  to  title 
according  to  the  contract,  and,  when  first  shown,  with- 
out prejudice  to  any  question  in  the  cause. 

The  Defendants  by  their  answer  set  up  inability  on 
the  part  of  the  Plaintiff  to  make  a  title,  and  further  that 
he  had  not  done  so  within  the  three  months  specified  by 
the  contract  for  tliat  purpose.  They  had  delivered  to 
him  notice  to  rescind  the  contract. 

The  Plaintiff  by  his  bill,  amended  after  the  answer 
was  put  in,  charged  the  Defendants  with  having  impeded 
him  in  making  a  title. 

Mr.  Bacon  and  Mr.  Archibald  Smith  for  the  Ap- 
pellants. 

The  Vice-Chancellor  ought  to  have  granted  this  motion. 
The  Respondent's  opposition  to  it  arises  from  his  desire 
for  delay,  which  to  him — a  mere  land-jobber,  as  we  con- 
tend, who  by  delay  may  possibly  find  means  of  fiilfiling 

his 


July  10. 

Before  The 
Lords  Jus- 
tices. 

Defendants,  in 
a  vendor's  spe- 
cific perform- 
ance suit,  can- 
not on  motion 
before  the 
hearing  have  a 
reference  as  to 
title  without 
prejudice  to 
any  question 
in  the  cause, 
where  thev 
have,  by  their 
answer,  set  up 
other  defences 
beyond  want 
of  title. 

Per  Lord 
Justice  Turner 
— Quare,  if 
such  Defend- 
ants can,  under 
any  circum- 
stances, have 
such  reference. 
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1 863.       his  contract — is  of  importance ;  whilst  we  desire,  especially 

^"■^^"^^^      in  a  case  where  the  subject-matter  of  the  contract  is  what 

o.  it  is,  to  expedite  the  matter  as  much  as  may  be,  so  as  to 

Pedro  North  ^^^^'"  ^^^  release  as  early  as  possible  from  a  contract  by 

DblReyGold  which,  in  fact,  we  ought  not  to  be  held  bound.     We  admit 

(Limited).     ^^^  contract  qua  contract,  and  we  offer  the  Respondent 

by  this  present  motion  all  that  he  could  obtain  at  the 

hearing;   and  as  there  is  ample  authority  for  such  a 

motion  on  the  part  of  a  Plaintiff,  so  there  is  on  principle 

no  reai^on  why  it  should  not  be  made  on  the  part  of  the 

Defendant.     If  it  is  clear  that  the  Plaintiff  cannot  make 

a  title,  the  Defendant  may  be  able  to  relinquish  the 

special  grounds  on  which  he  resists  specific  performance, 

and  thus  great  expense  may  be  saved.     In  such  cases 

there  are  two  things  to  be  enquired  into,  viz.,  the  ability 

of  the  vendor  to  make  a  good  title,  and  the  objections  to 

his  suit  for  specific  performance  other  than  his  inability ; 

and  these  two  things  are  distinct,  and  should  be  treated 

as  distinct,  and  in  fact  are  so  treated  by  the  practice  of 

the  Court.     By  this  motion  we  propose  to  deal  with  the 

first  matter  exclusively  and  reserve  the  rest,  a  course 

which,  if  this  were  the  hearing,  could  not  be  resisted. 

They  referred  to  or  commented  on  Moss  v.  Matthews  (a); 
Sugden  on  Vendors  and  Purchasers  {h) ;  Foxlowe  v. 
Amcoats  (c),  and  the  Order  of  9th  May,  1839,  therein 
referred  to  {d) ;  Gompertz  v. (e) ;  Blyth  v.  Elm- 
hirst  (f);   Withy  \.  Cottle  {g). 

Mr.  Malins  and  Mr.  Fry,  for  the  Respondent  the 
Plaintiff,  were  not  heard. 

The 

(fl)  3  Va,  279.  (e)  12  Vt».  17. 

(6)  Page  229  (13/A  td,)  (./)  1  V.^B.l. 

(c)  3  Btav.  496.  (g)  1  5. 4'  5. 174 ;  T.  i^  H.  78. 

{d)  See  Consolidated  Orders,  xx. 
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^    T  T  rr  1863. 

The  Lord  Justice  Turner.  v^v*^ 

Rbbd 
In  my  judgment^  the  order  made  by  the  Vice-Chan-  v. 

cellor  in  this  case  is  quite  right  Pbdro  North 

DblRbtOold 

This  is  not  a  motion  under  the  order  as  to  preliminary  (Limited)^ 
inquiries  (a).  It  is  said,  however,  that  it  is  in  acoordance 
with  the  general  practice  of  the  Court.  In  my  opinion, 
it  b  quite  contrary  to  that  practice.  I  am  not  quite 
certain  that  a  Defendant  can,  in  this  way,  in  effect,  take 
on  himself,  in  any  case,  the  conduct  of  the  cause  and  make 
such  a  motion  as  this.  I  have  no  recollection  of  any 
instance,  like  the  present  case,  where  Defendants  were 
the  moving  parties.  Defendants  may,  indeed,  move  to 
stay  proceedings  by  giving  to  the  Plaintiff  everything 
he  wants.     But  that  is  not  the  case  here. 

But  whether  or  not  Defendants  can  ever  successfully 
so  move,  the  order  sought  in  the  present  case  clearly 
cannot  be  granted. 

The  Defendants  set  up  as  one  defence  to  the  suit  a 
notice  given  by  them  to  rescind  the  contract  on  the 
ground  of  the  Plaintiff  not  having  made  out  a  good  title 
within  the  time  limited  by  the  contract  At  the  hearing 
the  bill  may  be  wholly  dismissed;  but  if  it  be  not 
wholly  dismissed,  there  would  be  an  inquiry  as  to  title, 
and  when  first  shown.  But  then  the  form  and  extent 
of  that  reference  would  turn  in  some  measure  upon  the 
question,  whether  the  notice  to  rescind  was  reasonable 
or  not,  a  question  which  cannot  be  decided  upon  the 
present  motion.  It  follows,  therefore,  that  it  is  im- 
possible now  to  direct  any  reference  as  proposed,  as  it 
is  now  impossible  to  say  what  should  be  its  form  or 
extent. 

This 

(a)  Contolidated  Orders,  jx. 
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1863.  This  application  seems  to  me  to  be  one  calling  upon 

^■^'^^^^       the  Court  to  go  to  a  length  to  which  it  never  has  gone, 

9.  and  in  my  judgment  never  ought  to  go ;  for  it  would  go 

^"*  B^^      ^^  *he  length  of  unduly  splitting  up  the  issues  in  a  cause, 

DelRetGold  and  involving  the  Plaintiff  in  (it  may  be)  great  expense 

(Limited)  '    ^  ^^  ^^  investigation,  which  might  in  the  event  turn 

out  to  be  utterly  useless. 

I  think  that  this  motion  is  entirely  wrong ;  and  that 
it  should  be  refused  with  costs. 


The  Lord  Justice  Knight  Bruce. 
My  judgment  is  the  same. 


Jufy  21. 

Before  ne 

Lord 
ChanceUor 

Lord 
Wbstburt. 


WYLLIE  V.  POLLEN. 


rpiIIS  was  an  appeal  by  the  Plaintiffs  in  a  foreclosure 

suit,  who  were  assignees  of  transferees  of  certain 

mortgage  securities,  from  a  decree  of  the  Vice-Chancellor 

Transferees  of  Stuart,  whereby  he  postponed   them,  so   far  as  they 

claimed  in  respect  of  a  further  charge,  to  a  judgment 
creditor  whose  judgment  was  prior  in  point  of  date  to 

the 


mortgages  in 
fee  were  re- 
presented in 
the  transaction 
by  their  ordi- 
nary solicitors, 

who  delegated  to  another  solicitor,  who  was  the  solicitor  of  one  of  the  mortgagors,  the 
duty  of  obtaining  the  execution  of  the  deed  of  transfer  by  the  mortgagors.  The 
second  solicitor  had,  at  the  date  of  the  transfer,  notice  of  the  existence  of  a  judgment 
debt  against  the  mortgagors  subsequent  in  point  of  date  to  the  securities  transferred, 
but  did  not  disclose  the  fact  to  the  transferees.  The  transferees  afterwards  made  a  fur- 
ther advance  to  the  mortgagors  without  actual  notice  of  the  judgment  debt. 

Held^  upon  the  facts,  that  the  second  solicitor  was  not  the  solicitor  of  the  transferees 
in  the  matter  of  the  transfer,  so  as  to  attract  the  operation  of  the  doctrine  of  con- 
structive notice. 

Semble  that  if  he  had  been,  the  transferees  would  not  have  been  affected  with  con- 
structive notice  of  the  judgment  debt,  the  fact  of  its  existence  being  immaterial  to  the 
matter  of  the  transfer,  and  the  sohcitor  consequently  under  no  obligation  to  disclose  it. 

The  doctrine  of  constructive  notice  should  not  be  extended. 
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the  further  charge,  but  subsequent  to  the  original  secu- 
rities, on  the  ground  that  the  Appellants  had  constructive 
notice  of  the  judgment  debt  before  making  the  further 
advance. 
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By  indentures  of  mortgage,  dated  respectively  in 
Marchf  1835,  and  December y  1839,  and  an  indenture  of 
further  charge,  dated  in  the  December  of  the  latter  year, 
the  legal  estate  in  certain  freeholds  in  Wales  was  vested 
in  certain  mortgagees  to  secure  three  sums  of  1,600/., 
900/.  and  700/.  and  interest. 

In  June^  1848,  a  judgment  on  a  joint  and  several  pro- 
missory note  was  obtained  against  the  mortgagors  by  the 
Respondent  Richards^  who  was  one  of  the  Defendants  in 
the  suit,  and  registered. 

In  September^  1852,  the  mortgage  securities  were 
transferred  to  Messrs.  S.  H.  Walpole  and  R.  fFalpole, 
they  thereby  acquiring  the  legal  estate  in  the  mortgaged 
property;  and  in  Mai/,  1853,  the  property  was  further 
charged  in  their  favour  with  the  payment  of  1,800/.  and 
interest,  they  having  no  actual  notice  of  the  existence  of 
the  judgment  debt. 

Their  securities  afterwards  became  vested  in  the  Ap- 
pellants. 

The  Appellants  claimed  to  be  entitled  in  priority  to 
the  Respondent  Richards,  not  only  for  the  1,600/.,  900/. 
and  700/.  and  the  interest  thereon  respectively,  but  also 
for  the  1,800/.  and  the  interest  thereon. 

The  Respondent  Richards  disputed  the  existence  of 
any  such  right  on  their  part,  on  the  ground  that  when 
Messrs.  Walpole  took  their  transfer  in  1852  a  Mr.  Cooper 

acted 
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1863.  acted  as  their  solicitor,  and  consequently,  Cooper  being 
also  the  solicitor  of  one  of  the  mortgagors,  and  in  that 
capacity  having  notice  of  the  judgment,  affected  them 
with  notice  thereof;  and  that  although,  in  the  matter  of 
the  further  charge  of  1853,  Messrs.  Walpole  were  repre- 
sented by  their  usual  solicitors,  Messrs,  Pemberton  ^ 
Leighy  the  notice  imparted  to  them  through  Cooper  in 
the  preceding  transaction  remained  with  them. 

The  Vice-Chancellor  was  of  opinion  on  the  evidence 
that  Cooper  had  acted  as  the  solicitor  of  Messrs.  Walpole 
in  the  matter  of  the  transfer  of  18«52,  and  that  therefore 
in  law  the  Respondent  Richards*  contention  was  right, 
and  his  Honor  made  a  decree  accordingly ;  and  it  was 
from  the  decree  so  made  that  the  present  appeal  was 
brought 

Upon  the  evidence  it  appeared  that  Messrs.  Pemberton 
^  Leigh  were  the  solicitors  of  the  Messrs.  Walpole  in 
the  ordinary  sense  of  the  word,  and  had  acted  for  them 
as  such  in  the  transaction  of  18dS,  advising  them,  and 
perusing  the  abstracts  and  approving  the  draft  transfer 
on  their  behalf;  but  there  was  some  evidence  that  the 
duty  of  obtaining  the  execution  by  the  mortgagors  of 
the  transfer  when  engrossed  had  been  delegated  by 
Messrs.  Pemberton  Sf  Leigh  to  Mr.  Cooper^  There 
was  some  evidence  also  that  the  position  of  Messrs. 
Pemberton  Sf  Leigh  as  the  ordinary  solicitors  of  the 
Messrs.  Walpole  lasted  down  to  1857. 

Mr.  Greene  and  Mr.  Hull  for  the  Appellants. 

The  Vice-Chancellor  was  wrong,  as  well  in  his  con- 
clusion of  fact  as  in  his  inference  of  law.  The  evidence 
shows  that  Mr.  Cooper  was  not  the  solicitor  of  Messrs. 
Walpole  in  the  transaction  of  1852.  His  mere  employ- 
ment by  Messrs.  Pemberton  Sf  Leigh,  who  were  in  fact 

the 
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the  responsible  solicitors  of  Messrs,  Walpole  in  the 
transaction,  to  obtain  the  execution  of  the  transfer  deed 
by  the  iportgagors,  would  not  be  enough  to  affect  the 
transferees  with  notice  of  the  judgment  debt.  At  any 
rate  there  is  no  authority  for  such  a  proposition,  and  the 
doctrine  of  constructive  notice  is  one  which  should  not 
be  extended.  Such  an  employment  on  the  part  of 
Mr.  Cooper  would  be  for  the  performance  of  a  purely 
ministerial  function,  requiring  no  exercise  of  judgment, 
no  discretion,  and  in  no  way  constituting  a  confidential 
relation  between  the  performer  of  that  function  and  the 
client.  And  if  it  did  not,  there  could  be  no  constructive 
notice ;  nor  could  there  have  been,  had  Mr.  Cooper  been 
actually  the  solicitor  for  Messrs.  Walpole  in  the  trans- 
action, for  the  fiu:t  of  the  existence  of  the  judgment  was 
in  no  respect  material  to  the  matter  then  in  hand ;  and 
if  not,  there  would  have  been  no  obligation  on  Mr.  Cooper 
to  divulge  it,  and  consequently  no  constructive  notice  to 
the  transferees. 


1868. 


Again,  the  notice  which  it  is  sought  to  fix  upon  the 
Messrs*  Walpole  on  the  occasion  of  the  further  advance 
in  1853^  when  Messrs.  Pemberton  if  Leigh  acted  as 
their  solicitors  exclusively  and  there  was  no  question 
of  Mr.  Cooper^s  interference,  is  notice  alleged  to  have 
been  constructively  brought  home  to  them  on  a  transac- 
tion happening  at  an  anterior  date.  But  it  is  of  the 
essence  of  the  doctrine  of  constructive  notice  that  it 
should  arise  in  the  very  transaction  which  is  impeached, 
or  at  least  that  the  latter  should  follow  the  former,  in 
which  notice  is  brought  home  so  closely,  as  to  raise  an 
irresistible  presumption  that  at  the  date  of  the  latter  the 
notice  acquired  in  the  former  was  still  in  remembrance. 


They   referred   to   Lane  v.  Jackson  (a) ;    Tylee  v. 

Webb 
(a)  20  Beav.  535. 
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Webb  {a)  ;  FisJier  on  Mortgages  {b) ;  Jones  v.  Smith  {c)  ; 
Cooke  V.  Wilton  (//). 

Mr.  Bevir  (Mr.  Malins  with  him)  for  the  Respondent 
the  Defendant  Richards. 

The  Vice-Chancellor  was  right,  both  in  his  conclusion 
of  fact  and  in  his  inference  of  law  ;  and  the  decree  under 
appeal  should  be  affirmed.  The  judgment  creditor  has  a 
statutory  lien  on  the  judgment  debtor's  estate  from  the 
date  of  the  registry  of  his  judgment,  and  the  fact  of  the 
existence  of  the  judgment,  which  Cooper  was  aware  of, 
was  very  material  to  be  imparted  by  him,  and  it  was 
consequently  his  duty  to  impart  it  to  his  clients  the 
Messrs.  Walpole  on  the  occasion  of  the  transfer  in  1852, 
so  as  to  prevent  their  making  further  advances  to  the 
mortgagors.  They,  consequently,  must  be  held  to  be 
affected  with  constructive  notice  of  the  existence  of  this 
judgment,  even  if  they  had  not  actual  notice  of  it,  and 
cannot  have  priority  for  their  further  advance  over  the 
judgment  debt.  As  to  the  argument  founded  upon  the 
transactions  of  1852  and  1853  having  been  distinct,  they 
were  only  separated  by  an  interval  of  some  eight  months, 
an  interval  sufficiently  short  to  attract  the  operation  of  the 
doctrine  of  constructive  notice. 

Mr.  Greene^  in  reply. 


The  Lord  Chancellor,  after  stating  the  facts  of 
the  case,  and  remarking  that  the  burden  of  proof  that 
Mr.  Cooper  had  acted  as  the  solicitor  of  Messrs.  Walpole 
in  the  transaction  of  1852  lay  upon  the  Respondent,  who 
affirmed  that  they  had  had  notice  of  the  judgment,  reviewed 
the  evidence  on  the  point,  and  came  to  the  conclusion 

that 


{a)  6  Beav.  552. 

(6)  PageZQ^Otted.) 


(f)  1  Hare,  43 ;  1  Ph.  244. 
(rf)  29  Beav.  100. 
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that  of  that  burden  the  Respondent  bad  not  discharged 
himself.  His  Lordship  said,  that  it  constantly  happened 
in  business,  and  was  quite  consistent  with  one  firm  being 
the  professional  advisers  and  principal  solicitors  of  a 
client,  that  another  firm  was  employed  in  isolated  por- 
tions of  the  business,  and  that,  at  the  utmost,  was  what 
had  happened  in  the  present  case;  but  it  did  not  follow 
that  a  firm  so  employed  in  the  discharge  of  merely  minis- 
terial functions  were,  therefore,  the  solicitors  of  the  client 
in  such  a  way  as  to  attract  the  operation  of  the  doctrine 
of  constructive  notice ;  and  his  Lordship  was  of  opinion 
on  the  evidence,  that  by  what  had  taken  place  in  1852, 
neither  had  Messrs.  Pemherton  Sf  Leigh  been  divested 
of,  nor  had  Mr.  Cooper  been  invested  with,  the  character 
of  solicitors  or  solicitor  to  the  Messrs.  fValpole, — a  con- 
clusion borne  out  by  the  obvious  unlikelihood  of  those 
gentlemen  having  employed  two  sets  of  solicitors  in  the 
transaction. 


1863. 


Wtllib 

V. 
POLLBM. 


Upon  the  inference  of  law  drawn  by  the  Vice-Chan- 
cellor  from  his  view  of  the  facts  of  the  case,  his  Lordship 
said,  it  was,  consequently,  immaterial  for  him  to  give 
any  opinion;  but  he  would  nevertheless  say  that  he 
concurred  with  those  judges  who  thought  that  the  doc- 
trine of  constructive  notice  should  not  be  extended. 
To  affect  the  principal  with  notice,  the  agent's  know- 
ledge must  have  been  derived  in  the  particular  transac- 
tion in  hand,  or  be  shown  to  have  been  in  that  transac- 
tion present  to  his  mind:  and,  further,  it  must  have  been 
knowledge  of  something  material  to  the  particular  trans- 
action, and  something  which  it  was  the  agent's  duty  to 
communicate  to  his  principal;  the  whole  doctrine  of  con- 
structive notice  resting  on  the  ground  of  the  existence 
of  such  a  duty  on  the  part  of  the  agent.  Testing  the 
present  case  by  these  principles,  it  was  clear  that  even 
had  Mr.  Cooper  acted  as  the  solicitor  of  the  Messrs. 

fFalpole 
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1863.  Walpole  in  the  transaction  of  1852,  the  existence  of  the 
judgment  debt  was  immaterial  to  the  purpose  then  in  band, 
and,  consequently,  no  duty  devolved  upon  Mr.  Cooper  to 
divulge  its  existence  to  the  transferees.  To  suggest  the 
contrary,  as  had  been  done,  on  the  ground  that  the  know- 
ledge of  the  existence  of  this  judgment  debt  was  mate* 
rial  to  the  transferees,  in  order  to  prevent  their  making 
further  advances  afterwards,  was  ingenious,  but  too  far- 
fetched. Some  limits  must  be  placed  to  the  operation 
of  the  doctrine  of  constructive  notice,  and  his  Lordship 
thought  that,  in  the  case  supposed  of  Mr.  Cooper^s  ac- 
tually filling  the  position  of  solicitor  to  the  transferees 
of  1862,  there  would  have  been  no  obligation  upon  him 
to  divulge  to  them  the  existence  of  the  judgment  debt, 
or  liability  on  his  part  to  them  for  not  having  done  so. 

On  the  other  hand,  had  it  been  Mr.  Cooper*s  duty  to 
make  the  communication,  the  transferees  would  have 
been  afiected  with  notice,  and  could  not  have  been  heard 
to  contend  that  the  communication  had  not  in  fact  been 
made,  or  that,  having  been  in  fact  made,  they  had  for- 
gotten it. 

The  result  was,  that  the  Messrs.  Walpole^  having  the 
legal  estate  in  fee  by  the  transfer  of  1852,  and  having 
•  made  the  further  advance  of  1853  without  notice,  either 
actual  or  constructive,  of  the  judgment  debt,  were  en- 
titled, and  the  Appellants,  their  assignees,  were  entitled, 
according  to  the  law  as  settled  by  the  case  of  Brace  v. 
The  Duchess  of  Marlborough  (a),  to  hold  their  mort- 
gage securities  until  redemption  not  only  of  the  original 
mortgage  debts,  but  also  of  the  further  advance. 


The  decree  under  appeal  was  varied  by  substituting 

for 

(a)  2  P.  Wm$.  491. 
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for  the  declaration  therein  contained  of  the  priority  of 
the  judgment  debt  to  the  further  advance  of  1853,  an 
opposite  declaration  giving  priority  to  the  latter  advance, 
together  with  the  original  mortgage  debts,  over  the  judg- 
ment debt,  with  consequent  ancillary  alterations.  The 
deposit  was  ordered  to  be  returned,  but  no  costs  were 
given. 


In  the  Matter  of  HADFIELD'S   PATENT  CASK 
AND  PACKAGE  COMPANY  LIMITED;  and 

In  the   Matter    of   THE    JOINT    STOCK    COM-    ^oJike 
PANIES  ACTS,  1866,  1857.  ^,i>^„ 

Ex  parte  GREENWOOD,  Lord 

Wbstburt. 

Tt/TR,  DRUCE  applied  originally  to  the  Lord  Chan-  In  winding-up 

cellor,  in  the  winding-up  under  the  Joint  Stock  company 
Companies  Act,  1856,  of  the  Hatfield's  Patent  Cask  and  J"?®'*^® 
Package  Company  Limited,  on  behalf  of  Mr.  Green-  Companies 
wood,  who  was  a  simple  contract  creditor  of  the  com-  &^20*F^^Vc 
pany,  for  an  order  allowing  him  interest  upon  the  amount  47)  interest  on 

of  his  debt  from  the  date  of  the  winding-up  order.  ^^  debu' 

cannot  be 
raised  by  a 

He  referred  to  the  Act  of  1856,  ss.  60,  61,  73,  75,  call  made 
82  {a),  90,  95,  99,  and  as  in  pari  materia  to  the  Com-  g^nd^^on 

panies  for  the  pur- 
pose. 
'<82.  The  Court  may,  at  any       Qtiir/v»whe- 

time  after  making  an   order  or  ther  interwt  on 
,  «       •J*  debts  in  their 

decree  for  winding-up  a  company,  ^^^^^^^  „  y^y 

and  before  it  has  ascertained  the  original  con- 
sufficiency  of  the  assets  of  the  tract  carry- 
ing interest 
can  be  so  raised. 
Quare,  whether  the  26th  rule  of  the  Order  of  the  llth  November ,  1862,  issued 
under  the  Companies  Act,  1862,  is  not  ultra  vires  and   unauthorized  by  the  act. 
[See  as  to  this  point  In  re  Herefordxhire  Banking  Company^  L.  A.,  4  Eq,  250, 
and  In  re  East  of  England  Bankwg  Company,  L,  n.,  6  £q.  368 ;  S.  C,  on  appeal, 
L.  R.,  4  C.  App.  14] 


(a)  This  section,  on  which  the 
judgment  of  the  Lord  Chancellor 
turned,  and  with  which  compare 
sect.  102  of  the  Companies  Act, 
1862,  is  as  follows : — 
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In  re 

Hadpield*s 

Patent  Cask 

AND  Packaob 

Co.  (Limited). 


panics  Act,  1862,  ss.  82,  84,  87,  90,  95,  102,  107,  and  to 
the  26lh  Rule  of  the  General  Order  of  11th  November, 
1862,  issued  under  the  last-mentioned  act  (a). 

It  appeared  that,  the  shares  of  the  company  being  5^ 

£  each,  only  2/.  a  share  had  been  called  up,  and  that  a 

Greenwood,    further  call  of  1^.  a  share  would  suffice  for  all  payments 

properly  made  against  the  company,  including  payment 

of  interest,  on  the  principle  now  sought  to  be  established. 

Mr.  Jessel,  for  the  official  liquidator,  was  not  called 
upon. 


The  Lord  Chancellor  said  that  an  administration 

decree  made  by  the  Court  of  Chancery,  to  which  reference 

had  been  made,  was  a  decree  for  the  benefit  of  all  the 

testajtor's  or  intestate's  creditors,  making  them,  as  it  were, 

judgment  creditors  of  the  deceased.     In  making  such  a 

decree  the  Court  exercised  its  own  inherent  jurisdiction 

and  dealt  with  the  assets  of  the  deceased  accordingly, 

allowing  (amongst  other  things)  interest  on  debts  from 

the  date  of  the  decree  as  if  they  had  been  judgment 

debts. 

The 


company,  or  the  debts  in  respect 
of'wbicb  the  several  classes  of 
contributories  are  liable,  make 
calls  on  all  or  any  of  tbe  con- 
tributories to  tbe  extent  of  their 
liability  for  payment  of  all  or  any 
sums  it  deems  necessary  to  satisfy 
tbe  debts  of  the  company  and  tbe 
costs  of  winding  it  up,  and  it  may, 
in  making  a  call,  take  into  con- 
sideration tbe  probability  that 
some  of  the  contributories  upon 
whom  the  same  is  made  may 
partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same." 
(a)  This  rule  is  as  follows : — 
<'26.  Interest  on  such  debts 


and  claims  as  shall  be  allowed 
shall  be  computed  as  to  such  of 
them  as  carry  interest  af^er  the 
rate  they  respectively  cany;  any 
creditor  whose  debt  or  claim  so 
allowed  does  not  carry  interest, 
shall  be  entitled  to  interest,  after 
the  rate  of  41,  per  centum  per 
annum,  from  the  date  of  the  order 
to  wind  up  the  company,  out  of 
any  assets  which  may  remain 
after  satisfying  the  costs  of  the 
winding-up,  the  debts  and  claims 
established,  and  the  interest  of 
such  debts  and  claims  as  by  law 
carry  interest." 
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The  jurisdiction,  however,  which,  in  cases  like  the  pre-        1863. 
sent,  the  Court  exercised  was  a  statutory  jurisdiction ;       ^""^^ 
and  in  exercising  that  jurisdiction,  so  far  as  it  had  refer-    Hadfield*i 
ence  to  making  calls,  the  Court  was  limited  by  the  powers   f^JpYcKAog 
conferred,  and  must  act  for  the  purpose  pointed  out  by   Co.  Limited. 
the  statute  giving  the  jurisdiction ;  and  a  call  made  for  an       E*  P**^® 
unauthorized  purpose  was  an  overstepping  of  the  statu- 
tory authority,  and  the  proceeds  of  such  call,  so  far  as  it 
was  made  in  excess,  belonged  to  the  contributories  irom 
whom  it  was  levied. 

What  then  was  the  meaning  of  the  words  **  debts  of 
the  company  "  in  the  82nd  section  of  the  Act  of  1856(a). 
It  might  be  that  under  such  expression  would  be  included 
interest  on  debts  in  their  nature  or  by  original  contract 
carrying  interest,  such  interest  being  treated  as  part  of 
the  debt  itself,  and  therefore  properly  made  payable  out 
of  the  proceeds  of  a  call  for  the  purpose.  But  interest 
on  simple  contract  debts,  which  did  not  in  themselves 
carry  interest,  could  not  be  placed  on  the  same  footing. 
If  not,  there  was  no  authority  given  by  the  act  to  raise 
it  by  a  call. 

Reference  had  been  made  to  the  26th  Rule  of  the 
Order  of  the  11th  of  November,  1862,  under  the  Com- 
panies Act,  1862.  It  did  not  affect  the  present  question, 
and  it  might  be  questioned  whether  it  was  not  ultra  vires 
and  unauthorized  by  the  act  under  which  it  professed  to 
be  framed. 

The  application  must  be  refused,  and  it  having  been 
made  only  for  the  benefit  of  Mr.  Greenwood,  it  mUst  be 
taken  to  have  been  made  at  his  own  risk,  and  the  refusal 
must  be  with  costs. 

(a)  In  the  act  of  1862,  s,  102,  the  corresponding  words  are  **  debts 
and  liabilities  of  the  company." 

Vol.   Ill— 4.  S  S  D.J.8. 
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1863. 


fiefore  The 

LORDI  JUS- 
TICEl. 


Junes.  O'BRIEN  V.  LEWIS. 

July  23. 

rWlHIS  was  an  appeal  of  the  PlaintifT  in  the  suit  from 
a  decision  of  the  Vice-Chancellor  Stuart,  holding 
A  solicitor's  upon  the  petition  of  the  Respondents,  who  had  been  ori- 
^^Ju  ^n  ginally  the  Plaintiff's  solicitors  in  the  suit,  that  they  were 
costo  ordered    entitled  to  a  lien  for  their  costs  upon  the  costs  decreed 

his  client  by     ^"  ^^^  ^^^^  ^^  ^^  P^'^  ^Y  ^^^  Defendants  to  the  Appellant, 

the  opposite      notwithstanding  that  the  Respondents  had  ceased  to  be 
party  in  a  suit    «      .         „       ,        i.  .  .      .  .  ,  .  .  ,. 

remains  not-     the  Appellant  s  solicitors  in  the  suit,  and  notwithstanding 
withstanding    tijat  ^w  IjjjJ  tai^gn  ^jje  body  of  the  Appellant  under  a 

such  solicitor     ,  •'  j  rr 

having  ceased  judgment  obtained  by  them  against  him  for  the  amount 
lm*:.n-      of  their  costs. 

citor  in  the 

withstanding  ^^^  ^*®®  below  is  reported  in  the  fourth  volume  of 

**>*'  ^«  has  Mr.  Giffard's  Reports  (a),  in  an  earlier  part  of  which 

client's  body  volume  (&)  is  also  reported  the  suit  on  the  hearing  before 

m  execution  ^^  Vice-Chancellor,  whose  order  then  made  was  affirmed 

under  a  judg«  ' 

ment  against    by  the  Lord  Chancellor  (Lord  Westbury)  on  appeal  (c). 

him  for  the 

amount  of  the 

solicitor's  The  facts  on  the  present  appeal,  and  the  scope  of  the 

SembU^  per  arguments  addressed  to  the  Court,  sufficiently  appear 
Lord  Justice    from  the  judgments  of  the  Lords  Justices. 

Knight  Bmcff 
that  against 

lilouwl^a?-*        ^^'  Greene  and  Mr.  Cates  appeared  for  the  Appel- 

lowed  what       lant. 
had  been  or 
might  be  reco- 
vered by  the  Mr.  Brookshank  for  the  Defendants  in  the  suit. 


lien. 


Mr.  Bacon  and  Mr.  Jessel  for  the  Respondents,  the 

Appellant's  former  solicitors. 

The 

(a)  Page  396.  (c)  30/A  January,  1863. 

(fr)  Page  22} . 
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The  following  were  the  authorities  referred  to,  tiz.: — 

For  the  Appellant, 

Blackstone^s  Commentaries  (a) ;  Foster  v.  Jack' 
son(h)\  Burnaby^s  Case(c);  Horn  y.  Horn(d)\  Taylor 
V.  Waters  {e);  I  if  2  Vict.  c.  IIO,  s,  16;  Houlditch  v. 
Collins  (J) ;  Morgan  v.  Cuhitt  (g) ;  Beard  v.  iP  Car- 
thy  ( h) ;  Chilton  v.  Whiffin{i) ;  Cohen  v.  Cunningham  (A) ; 
ST^Ofo  T.  Neale{l)\  Jauralde  v.  ParACT'(m);  JPx  /^arfo 
Christy  (n) ;  Cowell  v.  Simpson  (o)  ;  Chase  v.  ^«t- 
more  (/?) ;  Baleh  v.  Symes  {q) ;  Barker  v.  Smart  (r) ; 
Roberts  v.  5aZZ  («)  ;  Davies  v.  ^ii^A  (^) ;  Vigers  v. 
Aldrich  (tt) ;  Holcroft  ¥•  Manby  (je)  ;  Lloyd  ▼•  Manr^ 
^^Hy)9  &nd  distinguished  Lloyd  v.  Mason  (z)  from 
the  present  ease. 


For  the  Respondents^  the  former  solicitors^ 

5ac.  ^ Jr.  ftV.  "  Execution  2>."  (aa) ;  Peacock  v. 
Jeffery  (bh)  \  Simpson  v.  Hanley  {cc) ;  Thompson  v. 
Parish  {dd\  as  overruling  Beard   v.   McCarthy  {h)\ 

Cowell 


{a)  Vol.  3,  ;M^et   414, 

(6)  Ho6.  59. 
(c)  1  Sfm.  653. 
(lO  iimfrt  79. 
(0  5  H.  ^  5. 103. 
(/)  6  Bear.  497. 
(^)  3  JBrcA.  612,  615. 
(A)  9  Doid/:  136. 
(t)  3  irOf.  13. 
(ft)  8  r.  K.  123. 
(/)  6  H.o/L.  Cas,5Sl. 
(m)  6  H.  4-iV^.431. 
(«)  2  Dene.  ^  Chit.  155. 
(o)  16  F«f.  275. 


415  (p)  5  If.  ^  &  186. 

(9)  r.  4-  it.  87. 
(r)  3  Beav.  64. 
(<)  3  Sm.  ^  G.  168. 
(0  Fo«fr^€,  858. 
(«)  4  Btcrroiof,  2482. 
(*)  13  L.  J.  (N.  S.)  C.  P. 
208. 

(y)  22  L.  J.  (If.  S.)  Q.  B. 
110. 
(jr)  4  Hare,  132. 
(aa)  Page  395  (7M  cif.)- 
(bb)  1  raicn/.  426. 
(re)  I  M.^S.  695. 
(£/<0  5  C.  B.  (ISr.  5.)  685. 
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July  23. 


Cowell  V.    Simpson  (a) ;   Barker  v.  St.  Quintin  (b) ; 
Richards  v.  Platel{c) ;  Lloyd  v.  Mason  {d). 


The  Lord  Justice  Knioht  Bruce. 

In  this  case  a  client  having  become  indebted  to  his 
solicitor  upon  a  bill  of  costs,  was  sued  at  law  for  the 
amount  by  the  solicitor,  who  recovered  judgment  in  the 
action  and  issued  execution  upon  the  judgment,  namely, 
a  writ  of  ca.  sa.,  against  the  client,  who  was  taken  under 
the  writ  accordingly.  This,  however,  did  not  procure 
payment  The  debt  remaining  unsatisfied,  unless  so  fiir, 
if  at  all,  as  it  could  properly  be  considered  to  have  been 
extinguished  or  satisfied  by  the  judgment  and  execution. 
There  is  a  fund  in  Court  on  which  the  solicitor  claims 
against  the  client  a  right  of  lien,  the  ordinary  solicitor's 
lien,  for  the  amount  of  the  bill. 

That  right  of  lien  the  solicitor  clearly  has,  unless  he 
has  lost  it  by  the  judgment  and  execution,  which  the 
client  contends  that  the  solicitor  has  done.  That  is  the 
question  now  for  decision,  and  upon  it  I  think  the  soli- 
citor right,  and  the  client  wrong. 

The  execution  was  not  a  satisfaction  of  the  debt,  at 
least  in  any  such  sense.  A  mortgagee,  we  know,  who  is 
his  mortgagor's  creditor  for  the  mortgage  debt,  may  sue 
the  mortgagor  at  law  for  it,  may  recover  judgment  in  the 
action,  and  under  the  judgment  take  the  mortgagor's 
person  in  execution  without  losing  the  benefit  of  the 
mortgage  security,  but  may  still  enforce  that  security, 
the  debt  remaining  unpaid.     A  solicitor  does  not,  as  to 

his 


(a)  16  Ve».  275. 
(6)  \2M.Ss  }F.  441. 


(c)  Cr.  Sf  Ph.  82. 
{d)  4  Hare,  132. 
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his  lien,  appear  to  me  to  stand  in  a  worse  position;  and  looo. 

the  present  solicitor's  right  of  lien  for  the  costs,  for  the  o'Beieh 

recovery  of  which  the  action  that  ended  in  the  execution  v. 
and  caption  was  brought,  appears  to  me  to  remain. 

I  agree,  therefore,  with  the  Vice-Chancellor,  who  has 
so  decided  in  the  present  instance.  Perhaps  it  may  be 
right  to  add  to  the  order  a  direction  for  allowing  against 
the  judgment  what  has  been,  or  shall  be,  obtained  by 
means  of  the  lien. 


The  Lord  Justice  Turner. 

1  am  of  the  same  opinion. 

Two  points  were  relied  upon  on  the  part  of  the  Ap- 
pellant in  support  of  this  appeal:  first,  that  the  debt  due 
from  the  Appellant  to  the  Respondents  was  merged  in 
the  judgment;  and,  secondly,  that  it  was  satisfied  by  the 
Appellant's  having  been  taken  in  execution  under  the 
judgment. 

But  assuming  the  debt  to  have  been  merged  in  the 
judgment,  the  collateral  security,  by  virtue  of  the  lien, 
would  nevertheless  subsist,  according  to  the  case  oi  Lloyd 
V.  M(ison(ci)\  and  as  to  the  debt  having  been  satisfied 
by  the  Appellant's  having  been  taken  in  execution,  I 
think  it  clear,  upon  the  authorities,  that  the  debtor's 
being  taken  in  execution  does  not  extinguish  the  debt 
or  operate  as  payment  of  it;  and  if  the  debt  be  not  ex- 
tinguished, and  the  lien  subsists,  the  order  of  the  Vice- 
Chancellor  complained  of  by  this  appeal  cannot  be  other- 
wise than  right.  I  had  in  the  course  of  the  argument 
some  doubt  on  this  part  of  the  case,  in  consequence  of 

what 
(a)  4  Um,  132. 
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1«63. 


0*Bribm 

V. 

Lbwii. 
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vhat  was  said  in  Beard  v.  McCarthy  (a),  but  this  doubt 
has  been  wholly  removed  by  the  case  of  Thompton  y. 
ParUh  (*). 

I  think  this  appeal  must  be  dismissed  with  costs. 


(a)  9  Doml.  136. 


(»)  5  C.  B.  {N.  S.)  685. 


In  the  Matter  of  the  Arbitration  between  THE  EAST. 
ERN  COUNTIES  RAILWAY  COMPANY  and 
THE  EASTERN  UNION  RAILWAY  COM- 
PANY. 


JWy  23, 24.   THE  EASTERN  COUNTIES  RAILWAY  COM- 
Before  'lU  PANY  v.  THE  EASTERN  UNION  RAILWAY 

Lords  J ut- 

TlCBl. 


COMPANY. 


who,  in  making  HPHIS  was  a  motion  by  the  Defendant  company  by 

hb  awarf  at  to  X      ^^y  of  appeal  from  the  refusal  of  the  Vice-Cban- 

certain  dit-  j  rr  .  ♦  i 

puted  quea-      cellor  Wood  to  set  aside  an  arbitrator  s  award. 

tions  of  ac- 
count, was  to 

\h^  '•n^rf  ^  Certain  questions  of  account  pending  between  the 
of  taking  Plaintiff  and  Defendant  companies.  The  Eastern  Counties 
IhownT"*"  Bailway  Company  and  The  Eastern  Union  Railway 
certain  ac-  Company,  were,  by  agreement  between  the  companies, 
pared  by  public  submitted  to  an  arbitrator,  who  was  in  his  award  to  have 
accountant^     regard  to  the  principles  of  taking  the  accounts  shown  io 

written  state-  certain 

ments  of 

claims  made  by  either  disputant  to  such  accountants  for  their  report  thereon,  upon 
receiving  which  he  forthwith  made  his  own  award  in  accordance  therewith  and  in  the 
absence  of  the  parties  : — Held,  that  his  award  must  be  set  aside  without  preiudice  to 
any  question,  first  because  the  report  of  the  accountants  must  be  considered  as 
evidence  on  which  either  party  had  a  right  to  be  heard,  and  that  the  issue  of  the 
award  was  made  with  undue  haste  ;  and  secondly,  because  the  arbitrator  had  too  far 
delegated  his  own  authority  to  the  accountants. 
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certain  accounts  prepared  by  Messrs,  Coleman  §•  Co.,  1863. 

who  were  professional  accountants.    Before  the  arbitrator  . 

either  party  submitted  their  claims  in  writing,  the  oppo-  Eastern 

site  party  replying  thereto  also  in  writing.     The  whole  rai'l.^Co! 

of  these  statements  and  counter-statements  were  then  aq^ 

handed  over  by  the  arbitrator  to  Messrs.  Coleman  8f  Co.,  Umior 

with  a  request  to  them  to  examine  and  report  upon  the  ^^^^  Co.'a 

.    ,        _      -       _  mt  T  1  AailTRATIOM. 

accounts  of  the  Defendant  company.  1  bey  did  so,  never 
having,  as  it  appeared,  examined  the  accounts  of  the 
Plaintiff  company,  and  upon  receipt  of  their  report  the 
arbitrator  forthwith  made  his  own  award  in  accordance 
therewith,  and  without  further  communication  with  the 
parties. 

The  Solicitor  ^General  (Sir  Roundell  Palmer),  Mr. 
Daniel  and  Mr.  Lorence  Bird  for  the  Appellants. 

Mr.  Rolt  and  Mr,  Knox  Wigram  for  the  Respondents. 

For  the  Appellants  it  was  contended  that  the  award, 
in  addition  to  being  one-sided,  was  not  that  of  the  arbi- 
trator, but  that  of  Messrs.  Coleman  §•  Co.  The  arbi- 
trator had  no  right  either  to  hand  over  the  questions 
which  were  for  him  to  decide  to  the  decision  of  Messrs. 
Coleman  Sf  Co,,  as  he  had  in  eflect  done,  it  being  clear 
that  he  had  not  himself  looked  into  the  accounts ;  and 
if  he  had  had  such  right,  he  ought  not  to  have  made  his 
award  upon  the  question  in  the  absence  of  the  parties. 

They  referred  to  Walker  v.  Frobisher  (a) ;  Dobson 
V.  Grover  {b) ;  Harvey  v.  Shelton  (c) ;  and  distinguished 
Anderson  v.  Wallace \d)  from  the  present  case. 

For  the  Respondents,  it  was  contended  that  the  arbi* 

trator*s 

(a)  6  Fet.  70.  (r)  7  Beav.  455. 

(6)  6  Q.  B.  637.  {d)  3  CL  i  Fin.  41, 
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1863.  trator's  duties  as  to  the  principle  upon  which  his  award 

^^""^^^  was   to   be   based   were   settled  by   the   agreement   of 

Eastern  reference,  and  that  what  he  had  done  was  merely  to  call 

CouRTiEi  j^  ^j^g  ^jj  pf  Messrs.  Coleman  ic  Co.  as  experts  with 

Rail.  Co.  ^  '^ 

and         reference  to  the  details  of  the  accounts,  as  he  was  per- 
Um"n"      fectly  justified  in  doing.     The  arguments  founded  upon 

Rail.  Co.'s    the  fact  of  the  arbitrator's  having  made  his  award  in  the 

Arbitration.     ,  /•  xi.  *•  i  l    i.i_ 

absence  of  the  parties,  were  answered  by  the  acquiescence 

of  the  Appellants,  who,  knowing  that  Messrs.  Coleman 
Sf  Co.  were  engaged  upon  the  accounts  of  their  company, 
made  no  application  for  permission  to  inspect  or  com- 
ment upon  their  report 


The  Lord  Justice  Knight  Bruce  said,  that,  in  his 
judgment,  there  had  been  in  the  present  case  a  delegation 
of  authority  to  professional  accountants,  chiefly  in  matters 
of  account,  to  an  extent  which  was  not  authorized  by  the 
terms  of  the  reference.  Consequently,  unless  the  Appel- 
lants could  be  taken  to  have  assented  to  the  award,  it 
could  not  stand.  Perhaps  the  arbitrator  had  acted  with 
the  best  intentions ;  but  what  he  had  received  from 
Messrs.  Coleman  Sf  Co.  must  be  considered  as  tantamount 
to  evidence  as  to  the  nature  of  the  accounts.  Considering 
it  as  evidence,  it  was  the  right  of  each  company  party  to 
the  agreement  for  reference  to  know  what  that  evidence 
was  before  the  award  was  made,  and  to  be  heard  upon  it 
with  the  object  of  pointing  out  errors  (if  any)  in  it,  which 
it  might  have  been  in  the  power  of  persons  dissatisfied 
with  Messrs.  Coleman  Sf  Co.*s  view  of  the  facts  to  do. 
This  right  was  however  not  accorded,  and  whatever 
might  be  the  loss,  and  without  saying  anything  against 
either  party,  the  Appellants  were  now  entitled  to  have 
the  award  set  aside  or  dismissed  without  prejudice  to 
any  question. 

The 
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The  Lord  Justice  Turner  said,  that  he  should  have  1863. 
been  most  anxious  to  support  the  award,  but  that  having         j^  ^ 

read  through  the  papers  and  considered  the  cases  which  Eastekw 

had  been  cited  in  the  argument,  he  could  not  do  so.  "SihiL.  Co. 
In  the  first  place,  the  Appellants  had  a  right  to  be  heard  •nd 

1  f  -^t  r^    1  EaSTBEW 

before  the  arbitrator  upon  the  report  of  Messrs.  Coleman  Uniom 
fr  Co..  who  had  been  permitted  to  look  into  their  ac-  R^^^-Co.'i 
counts,  a  duty  they  could  scarcely  perform  without  taking 
some  view  of  the  facts  of  the  case ;  and,  in  the  second 
place,  the  parties  had,  on  the  widest  construction  of  the 
agreement  of  reference,  a  right  to  be  heard  as  to  the 
extent  to  which  the  principle  of  taking  the  accounts 
which  had  been  agreed  upon  by  the  parties  applied 
to  the  items  of  the  accounts.  Neither  of  these  rights 
had  been  accorded,  and  the  award  had  been  made  with 
undue  haste,  and  it  came  upon  the  parties  by  surprise, — 
facts  which  sufficiently  disposed  of  the  objection,  that 
the  Appellants  ought  to  have  sought  for  a  hearing  before 
the  arbitrator  upon  the  points  his  Lordship  had  men- 
tioned. Another  objection  to  the  award  arose  from  the 
delegation  which  the  arbitrator  had  made  of  his  own 
functions  to  Messrs.  Coleman  ^  Co.  He  had,  in  fact, 
placed  the  whole  case  in  their  hands.  On  the  grounds, 
therefore,  that  there  had  been,  first,  undue  haste  in  mak- 
ing the  award,  and  that  it  had  been  made  in  the  absence 
of  the  parties  to  the  agreement  of  reference ;  and  secondly, 
that  there  had  been  too  great  a  delegation  of  authority 
to  Messrs.  Coleman  8f  Co.  by  the  arbitrator,  his  Lord- 
ship agreed  with  his  learned  Brother  that  the  order  of 
the  Vice-Chancellor  should  be  discharged,  and  the 
award  set  aside  without  prejudice  to  any  question. 
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SISSON  V.  GILES. 

Ji«^21,30. 

Before  I%€  fTMllS  was  an  appeal  by  the  Plaintiffs  from  the  dis- 

Chancellor  missal  of  their  bill  with  costs  by  his  Honor  the 

LoKo  Vice-Chancellor  Stuart. 
Westburt. 

To  eflRect  a  re- 

convenion  The  bill  was  for  the  performance,  under  the  direction 

iSUd  o7  of  the  Court,  of  the  trusts  of  the  will  of  Marianne  Chilton 

▼ice  versft),  relating  to  her  real  estate,  and  sought  an  account  of  the 

directing  it  ^^^  estates  to  which  she  was  entitled  at  the  time  of  her 

must  be  abso-  death,  a  sale  of  such  real  estates,  the  investment  of  the 

rested  in  the  purchase-moneys,  and  the  application  thereof  according 

property  in  to  the  trusts  of  her  will. 

luestion.     If 


quesi 
tney 


have  only 

defeBsibleTn-  ^^^  ^^'^  ^^  question  was  made  on  the  8th  of  February, 

terett,  there  1836,  and  thereby  (so  far  as  for  the  purpose  of  this  report 

version.  '^  ^^  material  to  state  it)  the  testatrix  devised  her  freehold 

Circum-  messusf^es,  land,  tenements  and  hereditaments,  situate 

stances  under  ,7  .       i  #*  x%      * 

which  land       and  being  at  Fishbum,  m  the  county  of  Durham,  or 

directed  by  a    elsewhere  in  the  said  county,  and  all  other  her  real  estate 

will  to  be  con-         ^  -^ '  ^ 

verted  into       which  she  was  seised  of  or  entitled  to  in  her  own  right, 

/^/(ol  not  to*      *"^  ^'^^  ^y  ^^y  ^^  mortgage  or  upon  any  trust,  linto  and 
have  been  re-   to  the  use  of  the  Defendants  John  Bramwell  and  John 

converted  into    ^.   y,        xi.   •    r    •  i 

land  by  the       ILxpiinff,  tneir  heirs  and  assigns,  upon  trusts,  as  soon  as 

acts  of  the       convenient  after  her  death,  for  sale  and  conversion  and 

parties  inte-  ' 

rested.  for  the  investment  of  the  proceeds  of  sale,  with  a  direc* 

lion  that  the  Defendants  John  Bramwell  and  John 
Kipling  should,  out  of  the  principal  money,  appropriate 
so  much  thereof  as  should  amount  to  or  be  equivalent 
with  the  sum  of  2,800/.  sterling  for  the  benefit  oi  Eleanor 
Naylor  for  her  life,  and  after  her  death  divide  the  capital 
between  the  Defendant  Mary  Giles  and  Robert  Hall 

Naylor, 
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Naylor^  with  gifts  over  in  the  events  (which  did  not 
happen)  of  the  deaths  of  the  Defendant  Mary  Giles  and 
Robert  Hall  Naylor  in  the  lifetime  of  Eleanor  Naylor. 
The  will  then  contained  directions  for  raising  out  of  the 
same  funds  a  sum  of  1,5002.  (increased  to  3,000^  by  a 
codicil)  and  a  farther  sum  of  400/.  (revoked  by  codicil) 
for  the  benefit  of  certain  persons  in  the  will  named,  and 
continued  in  the  following  terms  : — **  And  as  to  all  the 
residue  of  the  said  principal  money  hereinbefore  directed 
to  be  placed  out  at  interest  which  shall  remain  after  and 
shall  not  be  applied  in  or  for  the  raising  and  paying  of 
the  said  several  sums  of  2,800/.,  1,500/.  and  400/.,  the 
same  shall  be  in  trust  for  the  said  Robert  Hall  Naylor 
and  Mary  Giles  in  equal  shares,  their  respective  execu- 
tors, administrators  and  assigns :  provided  always,  that  if 
either  of  them,  the  said  Robert  Hall, Naylor  and  Mary 
Giles,  shall  die  without  leaving  any  issue,  then  and  in 
that  case  the  share  of  such  of  them  so  dying  of  and  in 
the  said  last^mentioned  residuary  trust  money  shall  be  in 
trust  for  the  survivor  of  them,  and  the  executors,  admi- 
nistrators and  assigns  of  such  survivor :  provided  never- 
theless, that  if  both  of  them,  the  said  Robert  Hall  Naylor 
and  Mary  Giles,  shall  die  without  leaving  any  issue, 
then  and  in  that  case  the  said  last*mentioned  residuary 
trust  money  shall  be  in  trust  for  my  next  of  kin."  The 
will  then  contained  a  direction  that  until  the  sales 
thereby  directed  should  be  made,  the  rents  and  profits 
of  the  same  premises  should  go  in  the  same  manner  as 
the  interest  of  the  money  to  arise  by  such  sales. 


1868. 


The  testatrix  died  in  1889.  Her  will  was  proved  by 
the  Defendants  John  Bramwell  and  John  Kipliny,  who, 
out  of  her  personal  estate,  paid  all  her  funeral  and  testa- 
mentary expenses  and  debts.  Eleanor  Naylor  died  in 
her  lifetime ;  John  Kipling  before  the  institution  of  the 
suit. 

Soon 
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Soon  aller  the  death  of  the  testatrix  the  trustees  gave 
up  the  management  of  her  real  estate  at  Fishburn  (of 
which  she  died  seised  in  fee)  to  the  Defendants  John 
Giles  and  Mary  Giles,  his  wife,  and  Robert  Hall  Naylor, 
and  such  real  estate  was  managed  by  them  and  the  rents 
thereof  divided  between  Mary  Giles  and  Robert  Htdl 
Nay  lor  until  the  death  of  the  latter  in  December,  1858. 


By  a  deed-poll  under  the  hands  and  seals  of  Robert 
Hall  Naylor  and  the  Defendants  John  Giles  and  Mary 
Giles,  dated  the  9th  oi  April,  \%b\,  after  reciting  to  the 
effect  of  the  statements  hereinbefore  contained,  and  to 
the  effect  that  the  whole  of  the  testatrix's  personal  estate 
had  been  exhausted  in  paying  her  debts  and  funeral  and 
testamentary  expenses  and  legacies  and  the  sums  directed 
to  be  raised  out  of  the  proceeds  of  the  sale  of  the  real 
estate,  which  had  not  been  sold,  but  had  been  retained 
unsold  at  the  request  of  Robert  Hall  Naylor  and  the 
Defendants  John  and  Mary  Giles ;  and  reciting  that 
they  had  for  many  years  then  last  past  been  allowed  by 
the  trustees  to  occupy  the  real  estate  or  to  receive  the 
rents  and  profits  thereof,  and  generally  to  manage  the 
same  for  their  own  use  and  benefit;  and  reciting  that 
accounts  of  the  personal  estate  had  been  made  out  and 
examined  by  or  on  behalf  of  Robert  Hall  Naylor  and 
the  Defendants  John  and  Mary  Giles  and  signed  by 
them, — it  was  witnessed  that  the  Defendants  John  and 
Mary  Giles  and  Robert  Hall  Naylor  released  the  ex- 
ecutors and  trustees  in  respect  of  the  personal  estate 
and  of  the  rents  and  profits  of  the  real  estate  of  the  tes- 
tatrix, subject  nevertheless  and  without  prejudice  to  the 
right  of  Robert  Hall  Naylor  and  the  Defendants  John 
and  Mary  Giles,  and  their  respective  heirs  and  assigns, 
to  require  a  conveyance  of  the  real  estate  when  and  so 
soon  as  they  or  their  respective  heirs  or  assigns  should 
be  absolutely  and  indefeasibly  entitled  to  the  same. 

The 
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The  bill  charged  that  the  Defendant  Mary  Giles ^  1863. 
being  a  married  woman,  was  incapable  of  joining  Robert 
Hall  Naylor  in  electing  to  take  the  testatrix's  real  estate 
devised  in  trust  to  be  sold  in  the  character  of  real  estate ; 
and  that  Robert  Hall  Naylor^  as  being  only  entitled  to 
half  of  the  purchase-moneys  of  such  real  estate,  was  in- 
capable of  electing  to  take  half  of  such  real  estate  as  real 
estate;  and  that  therefore  Robert  Hall  Naylor ^  at  the 
time  of  his  death,  was  entitled  to  half  of  such  real  estate, 
but  in  the  character  of  personal  estate. 

He  died,  as  has  been  stated,  in  December^  1858, 
leaving  two  only  children,  the  Plaintiffs  Eleanor  Sisson 
and  Maria  Kilburn,  then  Maria  Naylor,  who  were  his 
sole  next  of  kin,  and  having  by  his  will,  dated  the  19th 
of  September,  1856,  given  his  personal  estate  (subject  to 
certain  specific  bequests)  to  trustees,  upon  trusts  for 
realization  and  investment  of  the  proceeds,  and  devised 
all  his  freehold  messuages,  lands,  tenements  and  heredi- 
taments, situate  and  being  at  Fishburn  or  elsewhere, 
and  all  other  his  real  estate,  unto  and  to  the  use  of  the 
same  trustees,  their  heirs  and  assigns,  and  declared  that 
they  should  hold  his  messuages,  lands,  tenements  and 
hereditaments,  and  the  money  directed  to  be  invested  as 
aforesaid,  upon  trusts  in  moieties  for  his  daughters 
Eleanor  Sisson  and  Maria  Naylor  for  their  respective 
separate  use  for  their  respective  lives,  with  remainder  to 
their  respective  children  and  issue  as  therein  mentioned, 
with  a  proviso  for  accruer  between  the  daughters  in  the 
event  of  the  death  of  either  of  them  without  leaving 
lawful  issue. 

After  Robert  Hall  Naylor^s  death  the  rents  of  the 
testatrix's  real  estate  were  applied  in  moieties  for  the 
benefit  of  the  Defendant  Mary  Giles  on  the  one  hand, 

and 
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1868.^       and  the  Plaintiflfs  Eleanor  Sisson  and  Maria  KUburn 
(in  equal  shares  between  themselves)  on  the  other. 

Under  these  circumstances  the  bill  (the  object  of  which 
is  mentioned  above)  was  filed  by  Eleanor  Sismu  and 
Maria  KUburn,  by  their  respective  next  friends,  and 
the  infant  children  of  Eleanor  Sisson  {Maria  Kilburn 
never  having  had  any  children  or  issue),  by  their  next 
friend,  as  Plaintiflfs,  against  John  and  Mary  Giles,  the 
respective  husbands  of  the  married  women  Plaintiflfs, 
John  Bramwell  the  surviving  trustee  of  the  testatrix's 
will,  and  the  trustees  of  Robert  Hall  Naylor*s  will,  as 
Defendants. 

The  Vioe-Chancellor  dismissed  the  bill  witli  costs,  on 
the  ground  that,  the  Appellants  insisting  upon  the  land 
having  retained  the  quality  imparted  to  it  by  the  testa- 
trix's will  of  personal  estate,  it  must  be  so  treated  as 
against  them ;  and  that,  being  so  treated,  the  Defendant 
John  Giles,  by  bis  marital  right,  had  power  to  elect, 
and  had  by  the  deed-poll  of  1861  elected,  to  take  the 
property  as  realty,  an  election  either  binding  upon 
bis  wife  or  one  which  she  might  adopt  after  his 
death ;  and  that  the  concurrence  in  the  deed-poll  of 
Robert  Hall  Naylor,  the  only  other  person  who,  with 
Mr.  and  Mrs.  Giles,  was  interested  in  the  proceeds  to 
arise  from  the  sale  of  the  realty,  completed  the  reconver- 
sion of  the  property  into  realty,  the  election  of  all  the 
parties  to  the  deed-poll  having  for  its  subject  the  entirety 
of  the  property,  and  not  merely  the  undivided  share  of 
which  Robert  Hall  Naylor  was  owner. 

The  Plaintiffs  appealed  from  this  decree. 

Mr.  B.  L,  Chapman  (Mr.  Malins  with  him),  for  the 

Appellants, 


Mr. 


(a)  2  Aik  452,  455,  the  pat-  (c)  6  Bro.  P.  C.  89. 

■age  heginniog  with  the  word«,  (d)  2  Dick.  463. 

"  It  has  been  iosisted  that  Mrs.  (e)  2  Ves.jun,  545,  560. 

Bourne  could  no  more  agree  to  (/)  A  K,  Sf  J.  409. 

turn  money  into  laad,  than,  &c.*'  (g)  9  Mod.  35. 

{h)  1  Swanit.  409,  413. 
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Appellants,  having  opened  the  case  and  submitted  that        1863. 
the  onus  was  upon  the  Defendants  Mr.  and  Mrs.  Giles 
to  show  that  since  the  testatrix's  death  the  property  had 
been  reconverted  into  realty,  was  stopped  in  his  argu- 
ment by  the  Lord  Chancellor. 

Mr.  Greene  and  Mr.  T.  A.  Roberts^  for  the  Re- 
spondents Mr.  and  Mrs.  Giles ^  relied  upon  the  events 
of  1851,  and  those  which  had  subsequently  happened,  as 
sufficient  to  work  the  reconversion  of  the  property  from 
personal  estate  into  realty — a  reconversion,  in  favour 
of  which  Mr.  and  Mrs.  Giles  had  ample  power,  in 
concurrence  with  Robert  Hall  Naylor^  to  elect,  notwith- 
standing that  the  interests  of  Mr.  and  Mrs.  Giles  and 
Robert  Hall  Naylor  under  the  will  were  at  the  date  of 
the  deed-poll  of  1851  at  once  executory  and  defeasible. 
They  contended,  also,  that  it  would  savour  of  fraud  to 
allow  the  transaction  of  1851  to  be  ripped  up,  even  if  it 
were  not,  as  it  was,  too  late  now  to  do  so. 

They  referred,  in  support  of  their  argument,  to  Old- 
ham V.  Hughes  (a) ;  Mr.  SwanstorCs  note  to  Gretton 
V.  Haward  {b)  ;  Rushout  v.  Rushout  (c)  ;  Ardesoife  v. 
Bennet  (d)  ;  Lady  Cavan  v.  Pulteney  (e) ;  Barrow  v. 
Barrow  {f\  and  Savage  v.  Foster  (^). 

Mr.  Nottidqe  for  the  husbands  of  the  married  women 
Plaintiffs 
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1863.  Mr.  Eddia  for  the  surviving  trustee  of  the  testatrix's 

will ;  and 

Mr.  JV.  D.  Gardiner^  for  the  trustees  of  Robert  Hall 
Naylor's  will;  took  no  part  in  the  argument. 

Mr.  B.  L.  Chapman  in  reply. 

It  is  admitted  on  the  other  side  that  the  interests  of  the 
parties  to  the  deed-poll  of  1851  were  at  its  date  at  once 
executory  and  defeasible.  The  admission  shows  that 
there  was  no  reconversion  into  realty ;  for  there  cannot 
be  such  a  thing  as  a  possible  or  contingent  conversion, 
and  the  defeasible  and  executory  reversionary  interests 
in  the  property  here  in  question  were  incapable  of  being 
dealt  with  in  the  manner  suggested  by  the  other  side. 

Judgment  reserved. 


July  30.  The  Lord  Chancbllor,  after  stating  the  nature  of 

the  appealySaid  that  the  question  was  whether  the  property 
preserved  its  original  character  of  personal  estate  which  it 
had  under  the  te8tatrix*s  will,  or  had  been  reconverted  into 
realty.  His  Lordship  went  through  the  facts  of  the  case, 
calling  attention  to  the  executory  bequests  over  contained 
in  the  testatrix's  will,  in  the  event  of  either  Robert  Hall 
Naylor  or  Mary  Giles  dying  without  leaving  any  issue, 
to  the  survivor  of  them  (where  his  Lordship  remarked, 
that  "survivor"  must  be  read  "other");  and  to  the 
executory  bequest  over  to  the  testatrix's  next  of  kin 
in  the  event  of  both  of  them  dying  without  leaving 
any  issue,  a  bequest  which  was  extinguished  upon  and 
by  the  death  of  Robert  Hall  Naylor  leaving  issue. 
The  Vice-Chancellor,  his  Lordship  said,  had  considered 
the  execution  of  the   deed-poll  of  1851    sufficient  to 

eflect 
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effect  the  reconversion  for  which  Mr.  and  Mrs.  Giles 
contended.  But  to  effect  a  reconversion^  the  parties 
directing  it  must  be  absolutely  interested  in  the  property 
in  question.  If  they  had  only  a  limited  or  defeasible 
interest  there  could  be  no  conversion.  The  latter  was 
the  nature  of  their  interest  in  the  present  case,  for  when 
the  deed-poll  of  1851  was  executed  the  interests  of  both 
Robert  Hall  Naylor  and  John  and  Mary  Giles  were  at 
once  executory  and  defeasible,  and  not  such  as  could  be 
dealt  with  either  apart  from  or  by  virtue  of  the  marital 
right  of  Mr.  Giles.  His  Lordship  therefore  was  unable 
to  concur  in  the  view  that  the  parties  to  the  deed-poll  of 
1851  were  at  its  date  sufficiently  domini  of  the  property 
to  reconvert  it  or  give  a  complete  release  to  the  trustees, 
which  indeed  the  deed-poll  did  not  profess  to  do.  His 
Lordship  thought  that  the  original  nature  of  the  property 
as  personal  estate  remained,  and  that  it  was  still  liable  to 
be  sold  under  the  trusts  of  the  will.  The  decree  of  the 
Court  below  was  erroneous,  and  must  be  reversed  ;  and 
a  decree  must  be  made  in  conformity  with  the  prayer  of 
the  bill. 


1863. 


Vol.  Ill— 6. 


TT 


D.J.S. 


/»• 
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1863. 


NICKISSON  V.  COCKILL. 

July  15,  30. 

Before  The    fTMllS  was  an  appeal  by  the  British  and  Foreign 

Chancellor  Unitarian  Association^  who  were  legatees  under 

Lord         the  will  of  Arthur  Harry  Johnson^  from  a  decision  of 

^T  S8TBURT 

.  ,   ,  ,       'his  Honor  the  Vice-Chancellor  Kindersley  on  further 
A  testator  ^ 

gave  in  the  consideration 

commence- 
ment of  his  win  various  pecuniary  le;gacieB,  including  one  of  nineteen  gttineas  to  It 
charity,  which  he  directed  to  be  paid  out  of  his  personal  estate.  He  then  made  a 
general  devise  and  bequest  of  all  his  real  and  personal  estate  to  trustees,  who  were  also 
his  executors,  and  the  trustees  of  the  real  estate  were  to  collect  and  manage  the  same 
and  receive  the  rents  and  profits  thereof,  with  power  to  grant  leases  of  the  same  on 
such  terms  as  they  should  think  advantageous  ana  proper,  and  with  power  also,  if  they 
should  "  consider  it  advisable,  but  not  otherwise,"  to  sell  his  real  estate  or  any  part 
thereof  by  public  or  private  sale  in  such  manner,  at  such  time  or  times  and  for  such 
prices  as  they  should  think  proper.  He  then  proceeded  to  direct  that  his  penonal 
estate  should  be  collected,  and  tnat  the  proceeds  of  that  estate,  together  with  the  pro- 
ceeds resulting  from  any  sale  of  the  real  estate,  should  be  invested  in  the  ftinds.  He 
then  gave  the  income  of  the  whole  of  his  estate,  the  real  estate,  if  unsold,  and  of  the 
funds  which  should  be  so  invested,  to  his  wife  for  life,  and  at  the  death  of  the  wife  he 
directed  several  other  legacies  to  be  paid,  including  a  legacy  of  100^  to  a  charity,  which 
he  again  directed  should  be  paid  out  of  his  personal  estate ;  and  subject  to  those  legacies 
and  at  the  death  of  his  wife,  and  subject  to  a  provision  for  any  child  of  which  she  might 
be  enceinte  at  his  death  (which  failed  in  fact  by  reason  of  there  being  no  such  child), 
he  directed  the  whole  income  of  all  his  real  and  personal  estate  to  be  paid  to  bis  wife's 
niece  for  life ;  and  at  her  death  be  directed  a  legacy  of  500/.  to  be  paid  to  a  charity, 
which  he  again  directed  should  be  paid  out  of  his  personal  estate :   Held — 

1.  That  the  500/.  charitable  legacy  was  not  to  be  postponed  to  the  other  legacies,  it 
being  clear  on  principle  and  settled  by  authority,  that  although  a  legacy  is  deferred  as 
to  its  time  of  payment,  it  must  rank  equally  with  other  legacies  in  the  distribution  of 
assets  which  are  directed  to  be  immediately  paid,  and  that  the  trustees  were  bound  to 
provide  for  the  payment  of  the  500/.  legacy  at  the  time  when  they  applied  themselves 
to  the  payment  of  the  other  legacies. 

2.  That  the  two  first  given  charitable  legacies  had  no  precedence  over  the  500/. 
legacy. 

3.  That  the  proceeds  of  sales  of  parts  of  the  testator's  real  estate  by  the  trustees, 
under  their  power,  having  proved  insufficient  for  the  payment  of  the  legacies  other 
than  the  charitable  legacies,  so  as  to  leave  the  pure  personal  estate  for  the  payment  of 
the  charitable  legacies,  the  case  had  arisen  in  which  the  trustees  ought  to  have  "  con- 
sidered it  advisable"  to  sell  the  real  estate,  under  their  power  to  do  so,  however  dis- 
cretionary in  its  form,  for  the  purpose  of  paying  the  general  legacies,  the  testator 
having  devoted  the  proceeds  of  any  sale,  when  made,  to  the  payment  of  legacies. 

Directions  given  for  marshalling  assets  in  favour  of  a  charity,  the  testator  himself 
having  so  expressed  his  intention. 

An  appeal  by  a  person  not  a  party  to  the  record,  but  who  appears  without  filing  a 
supplemental  bill  in  order  to  save  expense,  allowed  to  be  set  down  for  hearing. 


The 


(a)  2  Mac.  Sf  G.  16. 

(6)  See  EilUon  v.  Thomas,  1  De  G.,  J.  4^  5.  18. 
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consideration  in  a  suit  for  administering  the  testator's        1863^ 
estate,  that  the  trustees  of  the  will  had  an  absolute  dis-     J'^*^^^*' 
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cretion  as  to  selling,  or  refraining  from  selling,  his  real  «. 

estate ;  that  the  produce  of  such  parts  of  it  as  had  been 
sold  ought  to  be  applied  in  payment  of  the  testator's  lega- 
cies generally,  whilst  upon  the  unsold  parts  there  was  no 
charge  of  legacies  at  all ;  that  the  testator  had  himself 
marshalled  the  assets  in  favour  of  his  charitable  legacies, 
and  that  the  legacies  given  by  the  will  at  the  death  of  the 
testator's  widow  were  entitled  to  priority  over  one  given 
to  the  Appellants  at  the  death  of  a  succeeding  tenant  for 
life. 

A  preliminary  difficulty  arose  about  setting  down  the 
appeal,  the  Registrar  thinking  that,  as  the  Appellants 
were  not  parties  to  the  record,  the  authority  of  Berry  v. 
TTie  Attorney^ General  {a)  applied.     Accordingly, 

On  this  day,  Mr.  Anderson  moved  that  the  appeal  May  6. 
might  be  set  down,  and  urged  that  the  appearance  of  the 
Appellants  would  have  been  strictly  proper  on  a  supple- 
mental bill  filed  by  them,  and  that  their  appearance, 
without  going  through  that  formality,  was  merely  for  the 
purpose  of  saving  expense  to  the  estate.  That  being  so, 
he  submitted  they  should  have  the  same  right  of  appeal- 
ing as  if  they  had  taken  the  more  expensive,  if  the  more 
regular,  course. 

The  Lord  Chancellor  was  of  the  same  opinion,  and 
ordered  the  appeal  to  be  set  down  (&)• 
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The  appeal  now  came  on  to  be  heard^  and  the  facts  of 
the  case  were  as  follows : — 

Arthur  Harry  Johnson^  the  testator  in  the  cause,  by 
his  will  dated  the  17th  of  September^  1849,  after  giving 
several  specific  and  pecuniary  legacies,  and  amongst 
them  a  legacy  of  nineteen  guineas  to  the  treasurer  of 
the  Appellant  Association,  to  be  paid  out  of  his  personal 
estate  only,  and  to  be  applied  for  the  advancement  of 
the  objects  of  the  association,  and  devising  to  Solomon 
Maw  and  the  Defendant  Winter  Cockill  all  estates 
vested  in  him  as  trustee  or  mortgagee  subject  to  the 
equities  affecting  the  same,  continued  as  follows : — 

*^  I  give,  devise  and  bequeath  unto  the  said  Solomon 
Maw  and  Winter  Cockill  all  my  real  estate  (except 
what  may  be  vested  in  me  as  trustee  or  mortgagee),  and 
also  all  my  stocks,  funds,  mortgages,  policies  of  in- 
surance, and  all  other  my  personal  estate  not  herein- 
before disposed  of;  to  hold  the  same  unto  and  to  the 
use  of  the  said  Solomon  Maw  and  Winter  Cockill^ 
their  heirs,  executors,  administrators  and  assigns,  ac- 
cording to  the  respective  nature  of  the  same  property, 
upon  the  trusts  following  (that  is  to  say) :  as  to  my  real 
estate,  to  let  and  manage  the  same,  and  receive  the  rents 
and  profits  thereof,  with  power  to  grant  leases  of  the 
same  on  such  terms  as  my  trustees  shall  think  advan- 
tageous and  proper,  and  with  power  also  (if  they  shall 
consider  it  advisable,  but  not  otherwise)  to  sell  my  said 
real  estate  or  any  part  thereof  by  public  or  private  sale, 
in  such  manner,  at  such  time  or  times,  and  for  such 
prices  as  they  shall  think  proper,  they  investing  the  net 
produce  of  such  sale  or  sales  (afler  defraying  the  ex- 
penses of  cfiecting  the  same)  in  manner  hereinafter 
mentioned :  and  as  to  my  residuary  personal  estate,  upon 
trust  to  realize  (at  their  discretion  both  as  it  regards  time 
and  mode)  such  part  thereof  as  shall  not  consist  of  money 

or 


CoCEILt. 


CASES  IN  CHANCERY.  625 

or  securities,  with  power  to  compound  or  allow  time  for        1863. 
payment  of  debts  owing  to  me,  and  to  adjust  and  settle     J~^^ 
by  arbitration  or  otherwise  all  questions  relating  to  debts  o. 

owing  or  claimed  to  be  owing  by  or  to  me ;  and  upon 
further  trust,  out  of  the  produce  of  my  residuary  per- 
sonal estate,  to  pay  my  debts,  funeral  and  testamentary 
expenses,  the  legacies  hereinbefore  bequeathed,  and  all 
expenses  attending  the  performance  of  the  trusts  of  my 
will,  and  to  invest  in  the  public  funds,  or  at  interest  on 
government  or  real  securities,  the  residue  and  surplus 
of  the  produce  of  my  said  personal  estate,  and  also  the 
net  produce  of  my  said  real  estate  if  and  when  sold,  with 
full  power  to  alter,  vary  and  change,  as  occasion  may 
seem  to  require,  all  such  stocks,  funds  and  securities, 
and  also  any  stocks,  funds  or  securities  of  which  I  may 
die  possessed.  And  I  declare  and  direct  that  my  said 
trustees  shall  pay  the  income  of  my  said  real  estate 
(until  a  sale  thereof),  and  of  the  produce  thereof  if  and 
when  sold,  and  also  the  income  of  the  stocks,  funds  and 
securities  constituting  or  arising  from  my  residuary  per- 
sonal estate,  to  my  said  wife  or  her  appointees  during  her 
life  for  her  separate  use  and  so  as  not  to  be  subject  to 
the  control  or  engagements  of  any  future  husband,  and 
without  power  to  sell,  charge  or  anticipate  the  growing 
payments  thereof  (for  which  purpose  I  declare  that  her 
receipts,  or  those  of  her  appointees,  for  such  income 
shall  be  effectual  and  the  only  effectual  discharges  for 
the  same).  And  after  the  decease  of  my  said  wife  I  direct 
so  much  of  the  said  stocks,  funds  and  securities  to  be 
sold  as  will  be  sufficient  for  the  payment  of  the  following 
legacies,  which  I  give  and  bequeath  and  direct  to  be  paid 
as  soon  as  may  be  after  my  wife's  death,  namely: — a 
legacy  of  600/.  to  my  wife's  niece,  Alice  Cockill ;  a 
further  legacy  of  300/.  to  the  said  Solomon  Maw ; 
a  legacy  of  50/.  to  my  nephew  George  Maw  ;  a  further 
legacy  of  100/.  a-piece  to  each  of  my  five  cousins,  Ann 

Nickisson^ 
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Ntckisson,  Frances  Johnson,  Susan  Turner ,  Mary 
Ann  Johnson  and  Charles  Johnson;  and  a  I^acy  of 
100/.  to  the  rector  and  churchwardens  for  the  time 
being  of  the  united  parishes  of  St  Mary  Staining  and 
St.  Michaely  Wood  Street,  in  the  said  city  of  London, 
such  last-mentioned  legacy  to  be  paid  out  of  my  personal 
estate  only,  and  to  he  invested  by  my  said  trustees  in 
the  public  funds  in  the  names  of  the  said  rector  and 
churchwardens,  who  shall  expend  the  yearly  income 
thereof  in  the  purchase  of  meat,  potatoes  and  coals, 
and  distribute  the  same  on  the  ^4th  day  of  December  in 
every  year  amongst  such  six  poor  persons  residing  in  the 
parish  of  St,  Mary  Staining  only  as  in  their  discretion 
they  shall  consider  most  necessitous  and  meritorious. 
And  I  declare  and  direct  that  my  said  trustees  shall,  after 
•my  wife's  death,  and  after  paying  the  several  last-men- 
tioned legacies,  pay  and  apply  the  income  of  the  re- 
mainder of  the  said  stocks,  funds  and  securities,  and  also 
the  income  of  my  said  real  estate  (if  not  then  sold,  and 
until  a  sale  thereof),  and  of  the  produce  thereof  (if  and 
when  sold),  in  manner  following,  namely: — one-half 
thereof  during  the  said  Alice  CockilVs  life,  and  the 
whole  thereof,  after  her  decease,  for  the  maintenance, 
education  and  benefit  of  the  child  (if  any)  of  which  my 
wife  may  be  enceinte  at  my  death,  and  the  remaining 
half  thereof  during  the  life  of  such  child  (and  the  whole 
thereof  after  the  decease  of  such  child  or  in  case  of  there 
not  being  such  child)  unto  the  said  Alice  Cochill  or  her 
appointees  during  her  life,  all  such  payments  to  her  to 
be  for  her  separate  use  and  so  as  not  to  be  subject  to  the 
control  or  engagements  of  any  husband  whom  she  may 
marry,  and  without  power  to  alien  or  anticipate  the  grow- 
ing payments  thereof  (for  which  purpose  I  declare  that 
her  receipts,  or  those  of  her  appointees,  for  such  income 
shall  be  efiectual  and  the  only  effectual  discharges  for 
the  same).   And  after  the  decease  of  the  survivor  of  them 

the 
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the  said  AUce  Cockill  and  such  child  (tf  any)  as  afore-        1863. 
saidy  I  declare  and  direct  that  my  said  trustees  shall,  out      ^^^^-^ 
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of  my  personal  estate,  raise  and  pay  a  further  legacy  of  » 

600/.  to  the  treasurer  for  the  time  being  of  the  said      Cocwlu 

British    and  Foreign   Unitarian   Association,   to   be 

applied  for  the  advancement  of  the  objects  of  that  asso* 

ciation."     And  the  testator  directed  his  said  trustees  to 

stand  possessed  of  his  said  real  estate  if  not  then  sold,  or 

of  the  produce  thereof  if  sold,  and  also  of  the  residue  of 

his  said  stocks,  funds  and  securities  (after  paying  the 

legacies  aforesaid),  upon  certain  trusts  for  the  children 

of  Alice   Cockill,  with  remainders  over  as  to  his  real 

estate  if  not  then  sold,  or,  if  sold,  the  produce  thereof, 

for  his  nephews   Charles  Maw  and  Mowbray  Percival 

John  Maw;  and  as  to  the  said  residue  of  his  said  stocks, 

funds  and  securities,  for  the  appointees  by  will  of  Alice 

Cockill,  or  in  default  of  appointment,  his  nephew  John 

Grove  Johnson  as  to  one-half  and  his  nephews  George 

Maw  and  Arthur  Maw  as  to  the  other  half. 

The  testator  died  in  October,  1855.  His  will  was 
proved  by  Solomon  Maw  and  Winter  Cockill,  who  got 
in  his  personal  estate,  and  thereout  paid  his  funeral  and 
testamentary  expenses  and  debts,  and  such  of  the  lega« 
cies  given  by  his  will  as  were  payable  upon  his  death, 
and  in  1868  they  sold  certain  portions  of  his  real  estate. 
His  widow  {Sarah  Johnson}  died  in  February,  1860, 
without  ever  having  bad  any  child.  Alice  Cockill  mar-* 
f  ied  a  Mr.  Beecham. 

The  Plaintiff  in  this  suit  was  Ann  Nickisson,  the 
testator's  cousin,  who  having,  on  the  death  of  Sarah 
Johnson,  become  entitled  to  the  100/.  legacy  given  to 
her  by  the  will  upon  the  happening  of  that  event,  and 
applied  for  payment  of  it,  was  met  by  allegations,  on  the 
part  of  the  trustees,  of  the  insufficiency  of  the  personal 

estate 
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1863.  estate  to  pay  the  legacies  by  the  will  directed  to  be  paid 
at  the  widow's  death,  and  statements  on  their  part,  that 
the  proceeds  of  the  testator's  real  estate  were  not  by  his 
will  made  applicable  to  the  payment  thereof,  and  that  the 
whole  of  the  testator's  personal  estate  which  remained 
undisposed  of,  or  so  much  thereof  as  should  not  be 
required  for  payment  of  the  legacy  to  the  rector  and 
churchwardens  of  the  united  parishes,  ought  to  be  retained 
to  answer  the  500/.  legacy  jgiven  to  the  treasurer  of  the 
Appellant  Association  when  payable. 

Ann  Nickisson  accordingly  instituted  this  suit  against 
Winter  Cochill  and  the  representatives  of  Solomon  Maw^ 
who  was  dead,  as  Defendants,  insisting  that  the  proceeds 
of  the  real  estate  of  the  testator  were  charged  with  the 
legacies,  and  were,  together  with  his  personal  estate 
remaining  undisposed  of,  amply  sufficient  for  that  pur- 
pose and  ought  to  be  applied  accordingly.  The  bill 
prayed  the  usual  accounts  of  real  and  personal  estate 
against  the  Defendant  Winter  Cockill  and  the  represen- 
tatives of  Solomon  Maw  for  payment  to  the  Plaintiff  of 
the  sum  to  be  found  due  to  her  out  of  the  testator's  per- 
sonal estate  undisposed  of  and  out  of  the  proceeds  of  the 
sale  of  his  real  estate  and  the  income  thereof,  or  out  of 
some  or  one  of  such  funds ;  and  for  a  declaration  of  the 
manner  and  proportion  in  which  payment  of  the  legacy 
was  to  be  borne  by  the  respective  funds,  regard  being 
had  to  the  other  legacies  given  by  the  will  and  remaining 
unpaid,  and  to  the  times  when,  and  the  funds  out  of 
which  the  same  were  respectively  directed  to  be  paid. 

In  the  progress  of  the  suit,  a  mixed  fund,  forming  an 
aggregate  sum  of  about  1,100/.,  had  been  brought  into 
Court,  arisen  from  the  realization  of  parts  of  the  tes- 
tator's personal  estate  and  from  the  sale  of  parts  of  his 
realty. 

The 
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The  other  material  facts  appear  from  the  Lord  Chan-        1863. 
cellor's  judgment.  ^'^^^-^J' 

NiCKISSOM 
V. 

The  Vice-Chancellor  having  made  an  order  to  the      Cochll. 
effect  hereinbefore  stated,  the  present  appeal  was  pre- 
sented. 

Mr.  Anderson  and  Mr.  Busk  appeared  for  the  Ap- 
pellants. 

Mr.  Baily  and  Mr.  Batten  for  the  Plaintiff  and  for 
Mr.  and  Mrs.  Beecham  and  the  unborn  children  of  the 
latter. 

Mr.  Glasse  and  Mr.  Roxburgh  for  the  trustees. 

For  the  Appellants,  it  was  contended,  that  the  Vice- 
Chancellor  was  wrong  in  deciding  that  the  legacies  given 
by  the  will  at  the  death  of  the  testator's  widow  were 
entitled  to  priority  over  that  of  500/.  to  the  Appellants 
given  at  the  death  of  Alice  CockilL  The  legacy  of  500/. 
was  indeed  postponed  in  point  of  enjoyment  until  the  hap- 
pening of  that  event ;  but,  so  far  as  vesting  went,  it  vested 
equally  with  the  other  legacies  given  by  the  will  on  the 
testator's  death.  The  testator  could  not  be  presumed  to 
have  had  such  an  intention  as  that  if  there  should  be  a 
deficiency  of  assets  the  legatees  whose  legacies  were  to 
be  paid  at  the  earlier  period  should  exhaust  the  assets  in 
payment  of  their  own  legacies  to  the  absolute  disherison 
of  the  Appellants,  whose  legacy  was  postponed  in  point 
of  enjoyment  to  the  later  period.  There  had  been  a 
deficiency  in  fact ;  there  must  consequently  be  a  rateable 
abatement  of  all  the  legacies  given  by  the  will ;  or  if  not, 
and  the  legacies  payable  at  the  earlier  period  were  enti- 
tled to  priority  over  those  payable  at  a  later  period,  the 
claimants  of  the  former  must  make  out  their  right  to 

such 
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1869.        such  priority.    Again,  r^ard  being  bad  to  the  diaposi- 
^^^'^^       tions  made  by  and  the  language  of  the  will,  the  testator's 
«.  real  estate  was  charged  with  his  general  legacies.    The 

CocKiu..  ygij  estate  therefore  ought  to  be  sold  for  payment  of  such 
general  legacies,  in  order  that  the  pure  personalty  might 
be  left  applicable  for  payment  of  the  charitable  legacies. 
To  direct  such  sale  and  application  would  not  be  a  mar- 
shalling of  the  testator's  assets  by  the  Court  in  fiivour  of 
the  charities,  but  simply  a  carrying  into  effect  of  the 
expressed  intention  of  the  testator  so  to  marshal  his 
assets.  Again,  the  Vice-Chancellor  was  wrong  in  holding 
that  the  trustees  had  an  absolute  discretion  as  to  selling, 
or  refraining  from  selling,  the  real  estate.  The  power 
of  sale  given  to  them  was  a  power  given  with  an  object 
and  in  the  nature  of  a  trust.  It  was  given  in  furtherance 
of  the  objects  of  the  will,  and  was  ancillary  to  its  trusts, 
which  were  imperative.  The  trustees,  therefore,  were 
bound  to  see  that  the  pure  personalty  was  applied 
towards  the  payment  of  the  legacies  specially  directed 
to  be  paid  thereout ;  and  if  otherwise  (regard  being  had 
to  such  an  appropriation  of  the  pure  personalty)  the 
general  legacies  could  not  be  paid,  to  resort  to  the  real 
estate  for  the  purpose  under  the  power  which  was  given 
to  them  with  that  end  in  view ;  and  if  they  otherwise 
declined,  the  Court  would  compel  them  so  to  do.  Lastly, 
that  under  any  circumstances  the  Vice-ChanceUor'a  de- 
cree was  prematures  as  the  whole  of  Mrs.  Beecbarn*& 
life  was  available  for  an  exercise  of  the  power  of  sale, 
however  discretionary  it  might  be;  and  by  such  an 
exercise  of  the  power  enough  of  the  remaining  real 
estate  might  possibly  be  sold  by  the  trustees  and  be 
rendered  applicable  to  the  payment  of  the  general  lega- 
cies, leaving  enough  pure  personalty  to  pay  the  charity 
legacies. 

For  the  Plaintiff  and  the  Respondents,  Mr.  and  Mrs. 

Beechaniy 
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JBeecham,  and  the  unborn  children  of  the  latter,  who 
supported  the  Vice-Chancellor's  order^  it  was  contended 
that  the  power  of  sale  given  to  the  tnistees  was  purely 
discretionary,  and  in  no  sense  a  trust  imposing  any  duty 
on  the  trustees  or  the  execution  of  which  the  Court  would 
compel  for  the  payment  of  the  general  legacies.  The 
trustees  were  to  be  at  liberty  to  sell  "  if  they  should  con- 
sider it  advisable,  but  not  otherwise.*'  The  testator  was 
explicit  in  his  desire  not  to  impose  any  duty  or  obligation 
to  sell  upon  his  trustees. 


6S) 


1863. 

NicKissan 

COCKILU 


The  authorities  referred  to  were  the  following : — 

For  the  Appellants :  Thwaites  v.  Foreman  (a) ;  Miller 
y .  HnddUstone  (J>)\  Bench  v.  Biles  (e);  Cole  v.  Tur- 
ner (d);  Suffden  on  Powers  (e);  The  Philanthropic 
Society  v.  Kemp  (f);  Robinson  v.  Geldard  (ff);  Tern- 
pest  V.  Tempest  {h);  Jauncey  v,  Attorney-General  (i); 
Prichard  v.  Nor r is  (A). 

For  the  Plaintiff  and  the  Respondents  in  the  same 
interest :  Crooke  y.  De  Vandes  (/)w 


At  the  conclusion  of  the  arguments^ 

The  Lord  Chancjeillor  decided  that  the  legacies 
given  at  the  death  of  the  widow  were  not  entitled  to 
priority  over  the  legacy  payable  at  Mrs.  Beecham*s 
death.  The  latter  legacy  was  postponed  in  point  of 
enjoyment,  but  was  to  be  ranked  with  the  other  legacies 

and 


(a)  1  CoU.  409. 
(h)  3  iUoc.  4*0. 513. 
(c)  4  Madd,  187. 
{d)  4  Rust.  376. 
(0  Vol,  2,  p.  174. 


(g)  3  Mac.  if  G,  735. 

(A)  7  Dt  G.,  Mi.  4  6,  470. 

(i)  3  Giff.  308. 

(k)  4  W.  R.  733. 

(0  9  Vet.  197. 


632  CASES  IN  CHANCERY. 


1863.  ^^^  provided  for  pari  passu  with  them  to  the  extent  to 
which  there  might  be  assets  out  of  which  the  deferred 
charity  legacy  was  properly  payable. 


NiCKISSOM 

9. 
COCKILL. 


Upon  the  other  points  of  the  case  his  Lordship  reserved 
his  judgment. 


July  30.  The  Lord  Chancellor,  after  stating  the  terms  of  the 

will  down  to  the  bequest  to  Alice  Cockill  for  life,  and 
remarking  that  in  the  cases  of  the  legacy  of  nineteen 
guineas  given  in  the  opening  of  the  will  to  the  Appellant 
Association,  and  of  the  100/.  legacy  given  in  the  subse- 
quent part  of  the  will  to  the  rector  and  churchwar- 
dens of  the  united  parishes  of  St,  Mary  Staining  and 
St.  Michael^  Wood  Street,  both  charitable  legacies,  the 
testator  had  directed  that  they  should  respectively  be 
paid  out  of  his  personal  estate ;  and  further  remarking, 
that  the  gifts  in  favour  of  the  possible  child  of  the  testator 
might  be  omitted  from  consideration,  as  there  had  been 
no  such  child  in  fact,  proceeded  as  follows : — 

The  case  then  is  as  if  at  the  death  of  the  testator's 
widow  Alice  Cockill  was  tenant  for  life,  and  at  the  death 
of  Alice  Cockill  the  testator  directs  a  legacy  of  500/. 
to  be  paid  to  the  Appellant  Association,  which  he  again 
directs  shall  be  paid  out  of  his  personal  estate. 

There  are,  therefore,  three  charity  legacies  directed  to 
be  paid  out  of  the  pure  personal  estate.  There  are 
several  other  legacies  which  I  will  denominate,  though  it 
is  not  an  exact  expression,  general  legacies. 

In  this  state  of  things,  the  question  arises  whether  the 

final 
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final  charity  legacy,  the  last-mentioned  charity  legacy  of 
500L,  is  to  be  postponed  to  the  other  legacies,  and  the 
Vice-Chancellor  has  held  that  it  is. 

I  am,  howeyer,  unable  to  concur  in  his  Honor's  view. 
I  think  it  both  clear  on  principle  and  settled  by  autho- 
rity, that  although  a  legacy  is  deferred  as  to  its  time  of 
payment,  it  must  rank  equally  with  other  legacies  in  the 
distribution  of  assets  which  are  directed  to  be  immedi- 
ately paid.  I  think,  therefore,  that  the  trustees  in  this 
case  were  bound  to  provide  for  the  payment  of  the  500/. 
legacy  at  the  time  when  they  applied  themselves  to  the 
payment  of  the  other  legacies ;  and  I  further  think  that 
the  two  first-given  charity  legacies  are  not  entitled  to 
any  precedence  over  the  third  charity  legacy  directed  to 
be  paid  after  the  death  of  Alice  CockilL 

But  then  another  question  arises,  thus : — 

The  trustees  sold  a  part  of  the  real  estate  and  invested 
the  proceeds  in  the  funds,  and  those  proceeds  therefore 
became  applicable  to  the  payment  of  the  general  legacies. 
But,  in  consequence  of  the  amount  of  debts  and  costs, 
those  proceeds  have  not  been  sufficient  for  payment  of 
the  whole  of  those  legacies,  so  as  to  leave  the  pure  per- 
sonal estate  for  the  payment  of  the  charity  legacies. 

The  Vice-Chancellor  was  asked  to  direct  a  sale  of 
other  parts  of  the  real  estate  remaining  unsold ;  but  his 
Honor  held  that  the  power  of  sale  given  to  the  trustees 
was  purely  discretionary,  and  that  he  could  not  require 
them  to  exercise  it  for  the  purposes  of  the  will.  I  think, 
however,  although  agreeing  with  his  Honor  that  the 
power  is  in  its  expression  clearly  discretionary,  that  that 
power  and  that  discretion  are  given  and  intrusted  to  the 

trustees 
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trustees  For  the  purposes  of  the  will ;  and  inasmuch  lU  th^ 
proceeds  of  any  sale  are,  when  the  sale  is  made,  at  once 
devoted  by  the  testator  to  the  payment  of  legacies  and 
made  applicable  for  that  purpose,  I  cannot  but  think 
that  it  was  the  duty  of  the  trustees,  finding  the  assets 
insufficient  for  the  pajrment  of  those  legacies,  to  hold 
and  ''consider  it  advisable **  (taking  the  language  of  the 
power)  that  they  should  sell  a  further  part  of  the  real 
estate,  in  order  that  the  proceeds  might  receive  the 
destination  to  which  the  testator  appropriates  such  pro* 
ceeds  when  and  so  soon  as  any  sale  is  efiected. 


Differing  therefore,  with  great  respect,  from  the  Vice- 
Chancellor,  I  think  that  all  the  three  charity  legacies 
stand  in  a  parity  of  condition ;  that  it  was  the  duty  of 
the  trustees,  at  the  death  of  the  widow,  to  provide  for  the 
legacy  which  is  not  to  be  actually  paid  until  the  death  of 
Alice  Cockill;  that  if  the  rest  of  the  personal  estate, 
after  deducting  the  pure  personal  estate,  was  insufficient 
for  the  objects  of  the  testator's  bounty,  namely,  the 
remaining  legatees,  the  trustees  were  under  an  obligation 
to  hold  that  the  case  for  the  exercise  of  their  power  had 
arisen,  and  that  they  should  not  abstain  from  exercising 
that  power  and  thereby  allow  the  testator's  intention  to 
be  defeated.  The  peculiar  combinations  of  directions  iu 
this  will  warrant  me,  I  conceive,  in  holding  that,  when 
and  so  soon  as  the  assets  proved  insufficient  for  payment 
of  the  legacies,  a  case  arose  for  calling  on  the  trustees  to 
exercise  their  discretionary  power;  and,  as  I  have  already 
said,  the  events  arose  in  which  it  was  their  duty  to  con* 
sider  it  advisable  to  sell  part  of  the  real  estate  of  the 
testator. 


With  regard  to  the  order  to  be  made,  I  deem  it  right, 
in  the   first  place,  to  reverse   so  much  of  the  Vice- 
Chancellor's 


CASES  IN  CHANCERY-  636 

Chancellor's  order  as  declares  that  the  legacies  payable  1863. 

at  the  death  of  the  widow  were  payable  in  preference  ^^""^^ 

and  priority  to  the  legacy  of  500/.  given  to  the  Appellant  «. 

Association.  Cochll. 

Then,  inasmuch  as  it  appears  upon  the  facts  that  the 
personal  estate  of  all  classes  originally  was  rather  more 
than  2,000/.,  that  the  trustees  have  sold  real  estate  and 
thereby  realized  a  sum  of  1,275/,,  and  that  at  the  death 
of  the  widow  there  was  pure  personal  estate  amounting 
to  700/1,  which  therefore,  if  it  had  been  set  apart,  would 
have  answered  the  charity  legacy  of  100/.  then  payable^ 
and  provided  for  the  legacy  of  500/.,  which  is  not  even 
yet  payable  by  reason  of  the  continued  existence  of 
Alice  Cockill,  I  propose  to  declare  that  the  several 
legacies,  including  the  legacy  of  500/.  to  the  Appellant 
Association,  are  payable  without  preference  or  priority 
inter  se ;  and  to  declare  that  inasmuch  as  it  appears  that 
there  was  pure  personal  estate  enough  for  payment  of 
the  three  legacies  of  nineteen  guineas,  100/.  and  500/.  at 
the  death  of  the  widow,  it  was  the  duty  of  the  trustees, 
in  the  first  instance,  to  set  apart  a  sufficient  amount  of 
pure  personal  estate  to  answer  those  legacies,  and  to 
apply  the  rest  of  such  personal  estate  and  also  the  pro- 
ceeds of  the  funds  arising  from  the  sale  of  the  real  estate 
in  payment  of  the  debts  of  the  testator,  and  then  in  pay- 
ment of  the  legacies  not  being  charitable  legacies ;  and 
in  case  such  last-mentioned  personal  estate  and  funds 
are  insufficient  for  the  payment  of  the  legacies  other 
than  charitable  legacies,  to  declare  that,  inasmuch  as  the 
proceeds  of  any  sale  of  real  estate  made  by  the  trustees 
under  the  power  of  sale  are  by  the  will  made  applicable 
to  the  payment  of  the  legacies  other  than  charitable 
legacies  directed  to  be  paid  at  the  death  of  the  testator's 
widow,  it  is  the  duty  of  the  trustees  to  exercise  such 

power 
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186S.  power  as  far  as  is  requisite  for  the  payment  of  such 

J^'^^^'^^  last-mentioned  legacies. 

NiCKISSOH  ^ 


COCKILL. 


I  pursue  the  marshalling  directions  made  by  the  tes- 
tator himself,  and  appropriate  pure  personal  estate  to 
pay  the  three  charity  legacies,  apply  the  rest  of  the  per- 
sonal estate  and  the  proceeds  of  the  sale  already  made 
of  the  real  estate  in  payment  of  debts  and  of  the  other 
legacies ;  and  if  that  fund  proves  insufficient,  let  the  de- 
ficiency be  raised  by  a  further  sale  of  the  real  estate, 
which  I  declare  it  would  in  that  event  be  the  duty  of  the 
trustees  to  make,  if  desired  so  to  do. 

With  this  intimation  of  my  judgment,  I  leave  it  to 
counsel,  with  their  greater  knowledge  of  the  facts,  to 
draw  up  the  precise  terms  of  the  appropriate  order. 
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THE  ATTORNEY-GENERAL  v.  THE  PORT- 
REEVE, ALDERMEN  AND  BURGESSES  OF 
AVON,  otherwise  ABERAVON.  •'"'T  ^^- 

July  1. 
August  4. 

nPHIS  was  an  appeal  by  the  Defendants,  the  portreeve,     Before  The 
aldermen  and  burgesses  of  Avon,  otherwise  Aber-    ^°*'*'  ^""^ 
avon,  hereinafter  called  the  Appellant  corporation,  and  where  there 
by   the    Defendant  Griffith    Williams,   their   common  l'**  ^««"  "^ 

title  to  sue  at 

attorney,  from  a  decree  of  the  Master  of  the  Rolls  made  the  time  of 
upon  the  hearing  of  the  cause,  by  which  his   Honor  ^l^f  filing  oj" «« 
declared  that  all  and  singular  the  estates,  moneys,  property  informatiou,  a 
and  effects  of  or  belonging  to  the  Appellant  corporation  brfounded"^* 
in  their  corporate  capacity  at  the  time  of  the  granting  of  upon  a  right 

,      of  suit  sub- 
tne  sequently  ac- 
quired and 
brought  forward  by  a  supplemental  bill,  or  under  the  new  practice  by  way  of  amend- 
ment, a  rule  applying  not  only  in  cases  where  the  title  to  sue  in  respect  of  the  whole 
matter  of  the  suit  is  acquired  subsequently  to  the  filing  of  the  original  bill,  but  also  in 
cases  where  the  title  to  sue  in  respect  of  any  of  the  matter  of  the  suit  is  so  acquired ; 
and  the  principle  being  that  there  must  be  a  right  of  suit  when  the  suit  is  commenced ; 
and  a  supplemental  bill  is  not  the  commencement,  but  the  continuance  of  the  suit 

Persons  claiming  a  title  purely  adverse  to  a  trust  cannot  be  made  parties  to  a  suit 
for  the  execution  of  the  trust.  Talbot  v.  Earl  of  Radnor^  S  M,Sf  K,  252,  on  this  point, 
has  been  constantly  disapproved  of  and  never  followed. 

An  act  of  parliament  authorized  a  corporation  to  construct  a  market-place  and 
place  for  a  fair,  and  all  necessary  buildings  and  works  for  the  sale  of  commodities 
as  therein  mentioned,  and  a  market-place  for  the  sale  of  cattle,  with  power  to  provide 
slaughter-houses,  and,  aAer  various  provisions  authorizing  the  levying  and  taung  of 
stallages,  rents  and  tolls,  enacted  that  the  moneys  arising  from  such  stallages,  rents  and 
tolls  should  be  applied  firstly  in  paying  the  expenses  of  obtaining  the  act  and  incident 
thereto ;  secondly,  in  making  and  maintaining  the  market  or  fair,  and  works  connected 
therewith,  and  the  slaughter-houses  to  be  established  or  constructed  as  aforesaid,  and 
in  payment  of  the  interest  and  re-payment  of  the  principal  of  all  moneys  borrowed  on 
the  security  of  the  said  works,  stallages,  rents  and  tolls ;  and  that  the  residue  of  such 
moneys  (if  any)  should  be  retained  by  the  corporation,  to  be  applied  by  them  as  they 
should  think  fit: — Held,  that  assuming  the  corporation  to  be  entitled  to  grant  leases 
of  the  market,  market-place  and  slaughter-houses,  they  were  not  entitled  to  demise  the 
property  at  diminished  rents  upon  payment  of  fines,  the  rents  being  devoted  to  the 
maintenance  of  the  property. 

Vol.  Ill— S.  U  U  D.J.8. 
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1863.  the  charter  of  incorporation,  in  the  information  mentioned, 
including  the  market,  market-place,  place  for  holding 
fairs,  slaughter-houses,  and  the  lands,  buildings,  premises 
Corporation  and  appurtenances  belonging  thereto,  in  the  information 
otherwise  mentioned,  and  the  right  to  levy  and  receive  the  stallages, 
Aberavon.  rentg  ^nj  jqIIs  leviable  and  receivable  under  the  Aberavon 
Market  Act,  had  become  and  virere  then  vested  in  tlie 
Defendants,  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Aberavon^  for  the  purposes  and  subject  to 
the  provisions  of  the  Municipal  Corporations  Act  and  the 
several  acts  for  amending  the  same,  but  subject,  neveiv 
theless,  to  any  mortgages,  charges  or  incumbrances,  or 
any  debts  or  obligations  of  the  Appellant  corporation 
lawfully  affecting  the  said  premises,  or  any  of  them^  at 
the  time  when  the  said  premises  became  vested  in  the 
borough  corporation.  And  whereby  inquiries  were 
directed  first  as  to  what  the  estates,  moneys,  property 
and  effects  of  the  Appellant  corporation  consisted  of  at 
the  time  of  the  granting  of  the  said  charter  of  incor- 
poration, and  what  mortgages,  charges  or  incumbrances, 
debts  or  liabilities  then  affected  the  same,  and  whether 
any  and  what  proceedings  were  proper  to  be  taken  with 
a  view  to  the  recovery  of  the  same ;  and  secondly,  as  to 
whether  any  and  what  estates,  moneys,  property  or  effects 
of  or  belonging  to  the  Appellant  corporation  on  the 
16th  oi  January,  1861,  were  sold  or  otherwise  disposed 
of  between  that  date  and  the  date  of  the  charter,  and 
under  what  circumstances  respectively.  And  whereby 
directions  were  given  for  the  taxation  and  payment  of  the 
costs  of  the  suit,  and  further  consideration  was  adjourned. 

The  case  in  the  Court  below  is  reported  in  Mr.  Bear- 
varCs  Reports  (a).  The  following  are  the  material 
facts : — 

The  borough  of  Avon,  otherwise  Aberavon,  was  an 

ancient 

(u)  Vol.  SS,p,  67.  K 


Abbravon. 
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ancient  borough,  and  the  Appellant  corporation  were^        1863. 
at  the  time  of  the  passing  of  the  Municipal  Reform  Act      .^"^C^ 

ja  ^p^p  ^1  w  It fv 

(5  &  6  fVilL  4,  c.  76),  a  corporate  body,  which   had  ». 

existed  from  time  immemorial.     It  was  one  of  the  many  Corporation 

•^        OP  Avon, 

like  corporations  scattered  through  the  country  which      otherwtM 
was  not  made  subject  to  the  provisions  of  the  above- 
mentioned  act. 

By  an  act  of  parliament  made  and  passed  in  the  11th 
&  12th  of  the  Queen,  after  reciting  that  there  was  no 
established  market-place  or  place  for  holding  fairs  for 
the  sale  of  horses,  cattle  or  other  live  stock,  provisions 
or  agricultural  produce  in  and  for  the  town  and  borough, 
but  that  the  sale  was  carried  on  in  the  streets  and  other 
inconvenient  places,  and  that  the  Earl  of  Jersey  had 
agreed  to  convey  to  the  Appellant  corporation,  by  way 
of  free  gift,  certain  hereditaments  described,  the  site 
whereof  was  convenient  for  the  erection  of  a  market- 
place and  place  for  holding  fairs  for  the  town  and 
borough,  and  that  it  would  be  highly  advantageous  to 
the  inhabitants  of  the  town  and  borough  and  the  neigh- 
bourhood if  the  Appellant  corporation  was  empowered 
to  erect  a  market-place  and  place  for  holding  fairs  on  the 
site,  powers  were  given,  subject  to  certain  provisions, 
to  the  Appellant  corporation  to  construct,  upon  the  lands 
therein  described,  a  market-place  and  place  for  a  fair,  with 
all  necessary  buildings  and  works,  for  the  sale  of  com- 
modities as  therein  mentioned,  and  also  a  market-place 
for  the  sale  of  cattle,  and  to  enter  upon,  take  and  use 
such  of  the  lands  as  should  be  necessary  for  that  pur- 
pose, with  power  to  provide  slaughter-houses  ;  and  after 
various  provisions  authorizing  the  levying  and  taking  of 
stallages,  rents  and  tolls,  it  was  enacted,  that  the  moneys 
arising  from  the  said  stallages,  rents  and  tolls  should  be 
applied  firstly  in  paying  the  expenses  of  obtaining  that 
act  and  incident  thereto ;  secondly,  in  making  and  main- 

U  U  2  taining 
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1863.        taining  the  market  or  fair  and  works  connected  there- 

/^^"C^      with,  and  the  slauchter-houses  to  be  established  or  con- 
Att.-Gbm.  n  #.    1     . 

V.  structed  as  aforesaid,  and  in  payment  of  the  mterest  and 

ow^A^oi^^  repayment  of  the  principal  of  all  moneys  borrowed  on 

otherwite      the  security  of  the  said  works,  stallages,  rents  and  tolk, 

and  that  the  residue  of  such  moneys  (if  any)  should  be 

retained  by  the  Appellant  corporation  to  be  applied  by 

them  as  they  should  think  fit. 

After  the  passing  of  this  last-mentioned  act,  and  in 
the  year  1853,  application  was  made  to  her  Majesty  in 
council  by  some  of  the  inhabitants  of  the  borough  for 
the  grant  of  a  charter  of  incorporation  for  the  borough 
under  the  Municipal  Reform  Act,  in  pursuance  of  the 
powers  given  to  her  Majesty  by  the  statute  7  fFilL  4 
k  I  Vict  c.  78,  s.  40,  but  this  application  was  opposed 
by  the  Appellant  corporation  and  was  not  successful. 

Subsequently  and  in  the  year  1859  a  further  appli- 
cation on  the  part  of  some  of  the  inhabitants  was  made 
to  her  Majesty  in  council  for  the  grant  of  a  charter  of 
incorporation.  This  application  was  again  opposed  by 
the  Appellant  corporation.  Pending  this  appHcation 
and  in  the  year  1 860  the  Appellant  corporation  sold  and 
disposed  of  and  conveyed  away  all  their  estates  and  pro- 
perty, except  the  town  hall  of  the  borough,  and  the 
market-place  and  slaughter-houses  constructed  under 
the  act  11th  &  12th  of  the  Queen. 

On  the  16th  of  January^  1861,  a  communication  was 
made  from  the  Privy  Council  that  the  Lord  President 
had  decided  on  recommending  her  Majesty  to  grant  the 
charter  of  incorporation  for  the  borough. 

After  this  communication^  and  in  the  month  of  Feh^ 
ruaryy  1861,  the  Appellant  corporation  sold  and  con- 
veyed 


Aberavon. 
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veyed  away  the  town  hall  of  the  borough ;  and  they  also        1863. 

came  to  an  agreement  with  John  Jones,  another  of  the      ^^^^^7^ 

/.  t  .  1  1.     Att.-Gen. 

Defendants  to  the  information,  to  grant  him  a  lease  of  o. 

the  stallages,  rents  and  tolls  to  be  levied  or  taken  under  ^o»po«atioh 

°     '  OF  Avon, 

the  act  11th  &  I2th  of  the  Queen  for  the  term  of  fifty      otherwise 
years  at  a  rent  of  51,  per  annum,  in  consideration  of  a 
sum  of  600/.  to  be  paid  by  him  to  them. 

It  was  under  these  circumstances  that  the  original 
information  in  the  cause  was  filed  on  the  15th  o(  March, 
1861,  against  the  Appellant  corporation,  Griffith  WiU 
Hams  and  John  Jones  as  Defendants.  It  stated  to  the 
above  effect,  and  that  the  above-mentioned  sales  and  the 
agreement  to  grant  the  lease  to  the  Defendant  John 
Jones  had  been  made  by  the  Appellant  corporation 
under  the  apprehension  that  the  estates  vested  in  them 
would,  by  the  charter  to  be  granted,  be  taken  out  of 
their  control  and  be  transferred  to  the  corporation  to  be 
created  under  the  charter,  and  in  effect  for  the  purpose 
of  defeating  such  transfer.  It  further  stated  that  from 
time  immemorial  and  until  the  sales  therein  mentioned 
the  said  corporation  were  seised  in  fee  of  a  town  hall 
and  appurtenances  within  the  said  town  and  borough, 
and  of  large  freehold  estates  situate  in  the  parish  of 
Avon,  otherwise  Aberavon,  and  in  the  parish  of  Michael- 
stone-^uper-Avon  and  elsewhere  in  the  county  of 
Glamorgan,  and  that  all  the  said  estates  were  held 
upon  certain  trusts  for  the  benefit  of  the  said  town  and 
borough,  and  the  burgesses  and  inhabitants  thereof. 
It  further  stated  that  the  draft  of  the  said  charter  had 
been  prepared,  but  had  not  yet  been  engrossed  or  sealed; 
and  submitted  that  any  such  lease  or  demise  as  that  pro- 
posed to  be  made  to  John  Jones  was  not  authorized  by 
the  Aberavon  Market  Act  or  the  sti^tutes  incorporated 
therewith  or  otherwise,  and  that  by  such  a  lease  and 
demise  the  stallages,  rents  and  tolls  leviable  and  re- 
ceivable 


Abbratom. 
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1863.       ceivable  under  the  act  would  be  altogether  misapplied 

and  misappropriated  and  diverted  from  the  purposes  to 

which   by   the  act  of  parliament  they  were  expressly 

Corporation  jjjade  applicable,  and  that  no  funds  would  exist  for  main* 
OF  Avon,  *^*^  ' 

otherwise  taining  the  market  and  fair,  and  the  works  connected 
therewith  for  the  said  slaughter-houses,  and  that  in* 
habitants  of  the  town  and  borough  and  the  persona 
using  the  market  and  slaughter-houses  respectively 
would  be  greatly  prejudiced  and  injured.  Tiie  prayer 
was  for, — 

(1.)  A  declaration  that  the  Appellant  corporation 
were  not  authorized  by  the  Aberavon  Market  Act,  1848, 
or  the  acts  incorporated  therewith  or  otherwise,  to 
demise  or  lease  the  stallages,  rents  and  tolls  leviable  and 
receivable  under  the  acts  or  any  of  them  to  the  Defendant 
John  JoneSy  or  any  other  person  or  persons,  for  the 
term  of  years,  upon  the  terms  thereinbefore  mentioned, 
or  upon  any  other  similar  terms  or  conditions ;  and  that 
any  such  demise  or  lease  would  be  a  breach  of  the 
trusts  upon  which  the  said  market  and  slaughter-houses, 
and  the  rights  to  the  stallages,  rents  and  tolls  leviable  in 
respect  thereof,  were  then  respectively  vested  in  the 
Appellant  corporation : 

(^.)  An  injunction  to  restrain  the  Appellant  corpora- 
tion from  making,  executing  or  granting  to  the  De- 
fendant John  Jones,  or  any  other  person  or  persons,  anj 
demise  or  lease  of  the  stallages,  rents  and  tolls  or  any 
of  them  leviable  or  receivable  in  respect  of  the  said 
market  or  slaughter-houses  under  the  provisions  of  the 
Aberavon  Market  Act,  1848,  for  the  term  of  years  and 
upon  the  terms  and  conditions  tliereinbefore  mentioned, 
or  upon  any  similar  terms  or  conditions,  and  from 
applying  or  appropriating,  or  causing  or  sanctioning  or 
permitting  the  application  or  appropriation  of,  the  said 
stallages,  rents  and  tolls  or  any  of  them  to  any  other 

use 
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use  or  pirrpose  than   the  purposes  in   the  Aberaven  1863. 

Market  Act,  184^,  in  that  behalf  mentioned :  ^"^^C^ 

Att.-Gek. 

(3.)  An  order  that  the  Defendants  or  some  of  them,  »• 

other  than  the  Defendant  Griffith  Williams^  might  pay  of  Avon, 

the  costs  of  the  suit :  otherwise 


Abebavov. 


(4.)  Discovery  against  the  Defendant  Griffith  WiU 
Hams. 

(5.)  General  relief. 

Immediately  upon  the  filing  of  this  information,  viz., 
on  the  16th  of  March^  1861,  an  ex  parte  mjunction  was 
granted  in  the  terras  of  the  prayer. 

The  Defendant  John  Jones  refused  to  accept  the 
lease,  and  in  consequence  of  his  refusal  the  lease  was, 
notwithstanding  the  injunction,  granted  to  the  Defendant 
Griffith  Williams.  No  payment,  however,  was  made 
by  him  in  respect  of  the  lease,  and  the  lease  granted 
to  him  was  shortly  afterwards  cancelled. 

In  April,  1861,  a  motion  was  made,  on  the  part  of 
the  Defendants,  to  dissolve  this  injunction.  This  motion 
was  supported  by  affidavits  denying  that  the  estates  of 
the  Appellant  corporation  were  ever  held  upon  trusts 
for  the  benefit  of  the  town  and  the  burgesses  and  inhabit 
tants,  as  alleged  by  the  information ;  and  asserting  that, 
cm  the  contrary,  they  were  the  absolute  property  of  the 
Appellant  corporation  ;  and  further  stating  to  the  eSeci 
that  the  Appellant  corporation  was  largely  indebted  on 
mortgage  and  otherwise,  and  that  the  sales  had  been 
made  for  payment  of  the  debts  and  the  proceeds  applied 
for  that  purpose,  and  that  the  600/.  proposed  to  be 
raised  by  the  lease  was  required  for  the  same  purpose. 

It  further  appeared  from  these  affidavits  that  the  lease 

proposed 
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1863        proposed  to  be  granted  contained  covenants  on  the  part 

N^v^/      of  the  lessee  for  keeping  the  demised  premises  m  repair. 

Att.-Gbn.     This  motion  was  met  by  counter  affidavits  asserting  acts 

CoBPORATioN  of  ownership  on  the  part  of  the  inhabitants  over  the 

otherwise      estates  of  the  Appellant  corporation.      Ultimately  the 

Abbravon.    motion  was  ordered  to  stand  over  until  the  hearing  of 

the  cause.     The  Defendants  on  the  23\d  of  May,  1861, 

put  in  their  answer  to  the  information,  which  was  to  the 

same  effect  as  the  affidavits  filed  on  their  part  in  support 

of  the  motion  to  dissolve  the  injunction. 

At  this  point  of  the  case,  and  on  the  ^nd  of  July, 
1861,  the  new  charter  was  granted,  by  which  her  Majesty, 
as  well  by  virtue  of  the  powers  and  authorities  vested  in 
her  by  virtue  of  her  royal  prerogative,  as  by  virtue  of  the 
powers  and  authorities  given  to  her  by  the  act  7  fFill.  4 
8c  1  Vict.  c.  78,  incorporated  the  inhabitants  of  the 
borough,  within  certain  limits  mentioned  in  the  charter, 
by  the  title  of  the  mayor,  aldermen  and  burgesses  of  the 
borough  of  Aberavon,  with  all  the  powers  and  authorities, 
immunities  and  privileges  of  the  boroughs  named  in  the 
schedules  to  the  Municipal  Reform  Act,  as  if  the  said  bo- 
rough of  Aberavon  had  been  one  of  the  boroughs  included 
in  the  2nd  section  of  Schedule  B.  to  the  said  act  annexed, 
and  extended  to  the  said  inhabitants  of  the  said  borough 
all  the  powers  and  provisions  of  the  said  act,  and 
(amongst  other  things)  granted  and  declared  that  the  said 
mayor,  aldermen  and  burgesses  should  be  capable  to 
take,  purchase  and  acquire  lands,  tenements  and  here- 
ditaments and  other  possessions  to  the  value  of  1,000/. 
per  annum  within  the  said  borough  over  and  above  any 
real  estate  which  the  corporation  might  be  entitled  to. 

The  information  was  on  the  6th  of  February,  1862, 
amended  by  naming  as  Defendants  the  mayor,  alder- 
men and  burgesses  in  their  corporate  character  under 

the 


Aberavon. 
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the  new  charter,  sometimes  hereinafter  called  the  bo-        1863. 
rough  corporation;  and  stating,  amongst  other  things, 
the  new  charter,  and  that  the  Appellant  corporation  still 
remained  and  were  in  the  possession  of  the  said  market,  Corporatiok 

'^  ^  'of  Avon, 

market-place,  place  for  holding  fairs  and  slaughter-houses  otherwise 
and  the  buildings  and  premises  belonging  thereto,  and 
in  the  receipt  of  the  said  stallages,  rents  and  tolls,  and 
that  they  claimed  and  insisted  that  they  were  then  entitled 
to  the  same  notwithstanding  the  granting  of  the  said 
charter  of  incorporation  and  the  creation  of  the  said  new 
corporation ;  and  further,  that  the  Appellant  corpora- 
tion had,  or  ought  to  have,  in  their  hands  large  sums  of 
money  and  property  derived  by  them  from  the  sales  of 
the  said  estates  as  aforesaid,  and  from  mortgages  created 
by  them  thereon,  and  from  the  rents  and  profits  of  the 
said  estates  and  the  said  stallages,  rents  or  tolls,  and  that 
it  would  so  appear  if  accounts  were  taken  of  all  such 
moneys  and  the  application  thereof,  and  by  making  the 
following  addition  to  the  prayer,  viz.: — A  prayer  for, 

(1.)  A  declaration  that  under  and  by  virtue  of  the 
Municipal  Corporations  Act,  and  the  several  acts  for 
amending  the  same,  and  by  the  granting  of  the  said 
charter  of  incorporation,  and  the  creation  of  the  said 
new  corporation  under  the  same,  or  otherwise  by  opera- 
tion of  law,  all  and  singular  the  said  market,  market- 
place, place  for  holding  fairs,  slaughter-houses,  and  the 
lands,  buildings,  premises  and  appurtenances  belonging 
thereto  or  connected  therewith,  and  the  right  to  levy  and 
receive  all  and  singular  the  stallages,  rents  and  tolls 
leviable  and  receivable  under  or  by  virtue  of  the  said 
Aberavon  Market  Act,  and  all  and  singular  other  the 
estates,  moneys,  property  and  effects  of  or  belonging  to 
the  Appellant  corporation  in  their  corporate  capacity  at 
the  time  of  the  granting  of  the  said  charter  of  incorpora- 
tion, had  become  and  were  then  vested  in  the  borough 

corporation 


646  CASES  IN  CHANCERY. 

1863.       corporation  for  the  purposes  and  subject  to  the  prov»- 

^'-^^'^^      sions  of  the  Municipal  Corporations  Act  and  the  several 

'9,  acts  for  amending  the  same,  but  subject,  nevertheless,  to 

CoRPOBATioR  any  mortgages,  charges  or  incumbrances,  or  any  debts  or 

otherwiM      obligations  of  the  Appellant  corporation  lawftilly  affecting 

Abbraton.     jJj^  ggjjj  premises,  or  any  part  thereof,  at  the  time  when 

the  said  premises  became  vested  in  the  borough  corpora*- 

tion;  and  for  a  decree  upon  the  Appellant  corporation 

for  the  delivery  of  possession  and  payment  over  to  the 

borough  corporation  of  all  such  premises  as  aforesaid: 

{2.)  The  necessary  inquiries  and  accounts  for  ascer- 
taining what  moneys,  property  and  effects  were  in  the 
hands  of  or  belonged  to  the  Appellant  corporation  at  the 
time  of  the  granting  of  the  said  charter  of  incorporation, 
and  what  mortgages,  charges  or  incumbrances,  debts  or 
liabilities  then  affected  the  same. 

The  Appellant  corporation  and  the  Defendant  Griffith 
Williams  put  in  their  answer  to  the  amended  infor- 
mation, by  which  they  stated  (amongst  other  things) 
that  their  debts  and  liabilities  still  amounted  to  1,100^ 
and  upwards,  and  insisted, — 

(1.)  That  the  charter  of  the  2nd  of  July,  1861,  wa» 
invalid  and  void,  and  that  there  was  not,  and  never  bad 
been,  any  such  corporation  as  the  mayor,  aldermen  and 
burgesses  of  the  borough  of  Aberavon : 

(2.)  That  if  any  such  corporation  as  the  mayor,  alder- 
men and  burgesses  of  the  borough  of  Aberavon  did  exist, 
they  had  no  estate,  right,  title  or  interest  whatsoever  in 
the  estates  and  hereditaments  of  the  Appellant  corpora- 
tion or  any  of  them ;  and  that  if  they  had,  or  claimed  to 
have,  any  such  estate,  right,  title  or  interest  as  aforesaid 
enforceable  in  equity,  they  ought  to  have  been  parties 
complainant  to  this  suit,  instead  of  being  Defendants 

thereto : 

(3.)  That 
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(S.)  That  the  suit  was  improperly  constituted  as  to  1863. 

parties  and  otherwise,  and  that  the  Informant  was  not  en-  /*^^ 

Att.-Gbn. 

titled  to  the  relief  prayed  by  the  amended  information,  or  v. 

to  any  relief  in  equity  as  against  them  or  either  of  them,  ^l^f  \*  q"**** 

and  that  the  amended  information  ought  to  be  dismissed  otherwise 
with  costs. 


Further  affidavits  were  afterwards  made  both  on  the 
part  of  the  Informant  and  of  the  Defendants,  into  the 
details  of  which  it  is  not  necessary  to  go.  The  conclu- 
sions to  be  drawn  from  them  and  from  the  documents  in 
proof  in  the  cause,  in  the  judgment  of  the  Lord  Justice 
Ttirner,  from  whose  judgment  the  present  statement  of 
fiicts  is  in  the  main  taken,  were  these:  that  the  new 
charter  was  accepted  by  the  inhabitants,  and  that  the 
sales  made  by  the  Appellant  corporation,  as  above 
mentioned,  were  made  with  a  view  to  prevent  the  pro- 
perty falling  into  the  hands  of  the  corporation  created 
by  the  new  charter ;  but  that,  on  the  other  hand,  there 
was  no  foundation  for  the  allegation  in  the  information 
of  the  property  having  been  originally  subject  to  any 
trust  for  the  benefit  of  the  inhabitants. 

In  this  state  of  things  the  Master  of  the  Rolls  made 
the  decree,  the  terms  of  which  are  referred  to  above,  and 
from  it  the  Defendants  the  Appellant  corporation  and 
Griffith  Williams  presented  the  present  appeal. 

Mr.  Baggallay  and  Mr.  Wm,  Pearson  appeared  for 
the  Informant  in  support  of  the  decree. 

Mr.  Selwyn^  Mr.  Speed  and  Mr.  Everiti  appeared 
tor  the  Appellants. 

In  support  of  the  decree  of  the  Court  below  it  was 
urged  (so  far  as  it  is  material  to  advert  to  tlie  arguments) 

that 


{ 
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1863.       that  upon  the  evidence  it  must  be  taken  that  the  Appel- 

^■^^"^       lant  corporation  were  a  corporation  possessed  of  their 
Att.-Gbn.  *  , ,.  11.1 

V.  property  upon  a  public  trust,  and  that  in  them,  upon  a 

Corporation   jjj^g  tnisi  and  prior  to  the  filing  of  the  original  informa- 
OF  Avon,  '^  °  ... 

otherwise  tion,  the  market  rents  and  tolls  in  question  in  the  suit 
were,  under  the  Aberavon  Market  Act,  1848,  vested. 
Even  had  the  case  been  otherwise  all  their  rights  became 
under  the  new  charter  vested  in  the  borough  corporation, 
who  were  properly  introduced  as  Defendants  in  the  case, 
with  the  necessary  statements  as  to  the  grant  of  the  new 
charter  by  way  of  amendment. 

Stat.  15  §•  16  Vict.  c.  86,  «.  53;  5  §•  6  Will.  4, 
c.  76,  S8.  1,  6,  71,  92;  7  Will.  4  §•  1  Vict.  c.  78,  s.  49 ; 
The  Attorney- General  v.  The  Corporation  of  Lei^ 
cester  (a),  and  The  Attorney-  General  v.  Wilson  (b\  were 
referred  to. 

For  the  Appellants  it  was  contended  that  the  property 
of  the  Appellant  corporation  was,  on  the  facts,  unaffected 
by  any  trust,  and  that  if  any  trust  had  been  imposed 
upon  it  by  the  grant  of  the  new  charter  the  existence  of 
such  trust  was  a  matter  subsequent  to  the  filing  of  the 
original  information,  and  consequently  not  matter  which 
could  be  introduced  into  the  record  by  way  of  amend- 
ment or  supplemental  information.  Even  if  it  could  the 
Appellant  corporation  would  have  been  no  proper 
parties  to  the  amended  or  supplemental  proceeding,  if 
the  relator  was  right  in  his  contention  that  they  were 
merged  in  the  subsequent  borough  corporation.  But  it 
could  not  with  success  be  contended  that  any  trust  was 
imposed  by  the  grant  of  the  new  charter,  for  the  Aber^ 
avon  Market  Act,  1848,  expressly  reserved  the  ultimate 
residue  of  moneys  in  the  hands  of  the  Appellant  cor- 
poration 

(a)  9  Beav.  546.  (b)  9  Sim.  30;  Cr.  <$-  PA.  I. 


k 
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poration  under  it  to  the  Appellant  corporation,  to  be        1863. 
applied  by  them  as  they  should  think  fit.     And  it  ^as 


the  province  of  a  Court  of  law,  rather  than  of  this  Court,       "*^  ^^' 
to  investigate  the  effect  of  the  statute  under  which  this  Corforatioh 

1.1  o^  Avow, 

charter  was  granted.  otherwise 

Abbravon. 

Tonkin  y.Lethbridffe{a);  Pilkington  v.  Wignall{b)\ 
Pritchard  V,  Draper  {c);  and  also  The  Corporation  of 
Arundel  v.  Holmes  {d\  were  referred  to. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  going  through  the  Aug.  4. 
&cts  of  the  case  down  to  and  including  the  filing  of  the 
further  affidavits,  and  stating  that  the  conclusions  to 
be  drawn  from  such  affidavits  and  from  the  documents 
in  proof  in  the  cause  were,  that  the  new  charter  was 
accepted  by  the  inhabitants,  and  that  the  sales  made 
by  the  Appellant  corporation,  as  above  mentioned, 
were  made  with  a  view  to  prevent  the  property  falling 
into  the  hands  of  the  corporation  created  by  the 
new  charter;  but  that,  on  the  other  hand,  there  was 
no  foundation  for  the  allegation  in  the  information 
of  the  property  having  been  originally  subject  to  any 
trust  for  the  benefit  of  the  inhabitants,  proceeded  as 
follows  :— 

This  latter  point  seems  to  me  to  be  all-important  in 
the  case;    for,  assuming  that  there  was  originally  no 

trust, 

(o)  G.  Coop.  43.  (c)  1  Kw*.  if  Myl.  191. 

(6)  2  Madd.  240.  {d)  4  Beav.  325. 
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1863.        trusty  I  cannot^  speaking  with  all  deference  to  the  Master 
^■^^"^^       of  the  Rolls,  at  all  see  my  way  to  the  declaration  con- 
p.  tained  in  this  decree  and  the  inquiry  founded  upon  it. 

^^'aVo '^"  Assuming  that  there  was  originally  no  trust,  there  was  not, 
otherwiM      SO  far  as  I  can  see,  at  the  time  of  the  filing  of  the  original 
*    information,  any  right  or  title  in  the  Attorney-General  to 
institute  a  suit  in  respect  of  any  part  of  the  property  of 
the  Defendants,  except  the  market,   market*place  and 
slaughter-houses.   The  right  to  introduce  into  the  record, 
by  way  of  amendment,  matters  which  have  accrued  subse- 
quently to  the  filing  of  an  original  bill  is,  as  I  apprehend, 
a  right  which  is  given  merely  for  the  purpose  of  saving  the 
expense  of  proceeding  by  supplemental  bill.     It  was  not, 
as  I  conceive,  intended  to  alter,  nor,  as  I  think,  does  it 
alter,  the  law  and  practice  of  the  Court  in  any  other 
respect.     Now,  I  take  it  to  be  a  well-settled  rule  of  the 
Court  that,  where  there  has  been  no  title  to  sue  at  the 
time  of  the  filing  of  an  original  bill  or  information,  a 
decree  cannot  be  founded  upon  a  right  of  suit  subse- 
quently acquired  and  brought  forward  by  a  supplemental 
bill.     The  substratum  falling  the  superstructure  fidls 
also ;  and  I  think  this  rule  must  apply  not  only  in  cases 
where  the  title  to  sue  in  respect  of  the  whole  matter  of 
the  suit  is  acquired  subsequently  to  the  filing  of  the 
original  bill,  but  also  in  cases  where  the  title  to  sue  in 
respect  of  any  part  of  the  matter  of  the  suit  is  so  acquired ; 
for  the  principle  would  seem  to  be  this,  that  there  must 
be  a  right  of  suit  when  the  suit  is  commenced,  and  a 
supplemental  bill  is  not  the  commencement  but  the  con- 
tinuance of  the  suit.     If,  therefore,  the  case  rested  upon 
this  ground  alone,  I  should  think  that  the  declaration 
contained  in  this  decree,  and  the  inquiry  founded  upon  it, 
could  not  be  maintained. 

But  supposing  this  difficulty  could  be  got  over,  there 

is 
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is  still  this  further  difficulty  in  the  case : — The  right  of  the 
Attorney-General  in  this  Court  can  go  no  further  than 
to  have  the  trusts  executed  if  there  be  a  trust ;  but  the 
claim  of  the  Appellants  is  adverse  to  the  trust,  and  I  do 
not  think  that  persons  claiming  a  title  purely  adverse  to 
a  trust  can  be  made  parties  to  a  suit  for  the  execution 
of  the  trust.  The  case  of  Talbot  v.  JEarl  of  Radnor  (a) 
is  the  only  case  of  which  I  am  aware  at  all  bearing  upon 
this  point;  and  that  case  has  been  constantly  disapproved 
of  and  never  followed.  This  is  not,  it  is  to  be  observed, 
the  case  of  following  trust  property ;  but  it  is  an  attempt 
to  fix  upon  property  a  trust  to  which  it  has  never  been 
subject. 


186S. 

Att.-Geh. 

cobporation 

OP  Avon, 

otherwise 

Abbbavom. 


There  is  besides  a  further  objection  to  this  declaration, 
that  the  case  made  by  the  information  rests  upon  the 
operation  of  the  act  of  7  Will.  4  &  1  Vict.  c.  78. 
Either  that  act  gives  the  corporation  created  by  the  new 
charter  a  title  to  the  property,  or  it  does  not.  If  it  does 
not,  there  is  no  foundation  for  the  information ;  if  it 
does,  no  declaration  of  this  Court  is  needed  to  give  effect 
to  it.  It  is  not,  as  I  conceive,  the  province  of  a  Court  of 
equity  to  declare  the  effect  of  an  act  of  parliament. 

For  these  reasons,  my  opinion  is,  that  this  decree  can- 
not be  maintained,  but  I  do  not  think  that  the  case  made 
by  the  information  wholly  fails. 

The  case  made  by  the  information  as  to  the  market- 
place, market  and  slaughter-houses  is,  I  think,  well 
founded.  The  Market  Act  seems  to  me  to  create  a 
public  trust  which  the  Attorney-General  had  and  has 
a  right  to  enforce.  Whether  the  Defendants  were  enti- 
tled 


(a)  Z  M.ifK.  252. 
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1863.       tied  to  grant  any  lease  of  this  property  it  is  not  neces- 
sary for  us  to  decide ;  but  assuming  that  they  were  so 
entitled,  they  were  not,  I  think,  entitled  to  demise  the 
Corporation  property  at  diminished  rents  upon  payment  of  fines,  the 
otherwise      rents  being  devoted  to  the  maintenance  of  the  property. 

Abbravoit. 

In  the  result,  therefore,  my  opinion  is,  that  this  decree 
should  be  reversed,  and  a  decree  made  to  restrain  the 
granting  of  any  leases  of  this  property  upon  payment  of 
fines,  and  to  dismiss  the  rest  of  the  information  without 
prejudice  to  any  other  proceeding  and  without  costs,  and 
of  course  there  will  be  no  costs  of  the  appeal. 

The  Lord  Justice  Knight  Bruce. 

Had  my  learned  Brother  been  disposed  to  dismiss  the 
whole  of  the  information  without  costs  and  without  pre- 
judice to  another  suit,  I  believe  that  I  should  have  con- 
curred. He  has  taken  a  view,  to  a  certain  extent, 
different  from  mine,  but  I  do  not  think  it  is  incumbent 
on  me  to  dissent  from  the  decree  which  he  proposes. 
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July  24,  25. 
Aug.  4. 

Before  The 

LOBDS  JU8- 
TICB8. 


FERGUSSON   v.   THE   LONDON,   BRIGHTON 
AND  SOUTH  COAST  RAILWAY  COMPANY. 

npHIS  was  an  appeal  motion  by  the  Plaintiff  from  the 
refusal  of  the  Master  of  the  Rolls  to  grant  an 
injunction  restraining  the  Defendants  from  taking,  under 
the  compulsory  powers  of  their  acts,  part  only  of  the  A  lessee  held 
Plaintiff's  lands,  he  being  willing  to  sell  to  them  the  Ujase'two**"** 
whole.     The  question  in  the  case  arose  under  the  Lands  pieces  of 
Clauses  Consolidation  Act,  1 845,  s.  92,  which  enacts  as  the  southern, 

follows  :—  *^«  «'**«»•'» ' 

correspondiDg 

•*  And  be  it  enacted,  that  no  party  shall  at  any  time  be  width ''oiT^he 
required  to  sell  or  convey  to  the  promoters  of  the  under-  northern  side 
taking  a  part  only  of  any  house  or  other  building  or  which,  at  the 
manufactory,  if  such  party  be  willing  and  able  to  sell  and  J**^  ^^  *^® 
convey  the  whole  thereof.*'  private  road, 

but  was  after- 
wards dedi- 

The  case  in  the  Court  below  is  reported  in  the  33rd  ^*|f,^  ^  !l*®,. 

^  public.  On  the 

Volume  southern  piece 
of  ground 
the  lessee's  house  and  garden  were  situate;  on  the  northern  piece  he  was  pro- 
hibited from  building,  and  it  had  been  thrown  together  with  correrponding  pieces 
of  ground  east  and  west  of  it,  which  had  been  granted  to  other  lessees  under  the  same 
lessor,  into  one  piece  of  ground,  which  was  used  for  the  purposes  of  recreation  and  plea- 
sure, and  had  been  also  let  out  to  a  butcher  as  grazing-ground  for  sheep  and  cattle.  A 
railway  company  desiring  to  take  the  northern  piece  of  ground  only  for  the  purposes  of 
their  undertaking: — He/(/,  by  the  Lord  Justice  Turner,  affirming  the  decision  of  the 
Master  of  the  Rolls,  but  d'ustntiente  the  Lord  Justice  Knight  Bruce,  that  they  were  not 
compellable  under  the  92nd  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  to 
take  the  property  on  the  south  side  of  the  road  also. 

Per  the  Lord  Justice  Turner. — The  question  as  to  what  is  included  under  the  word 
"  house"  in  the  above-mentioned  section  and  act  must  be  determined  by  what  would 
pass  under  a  conveyance  of  a  house ;  and  it  is  settled  that,  under  such  a  conveyance, 
the  garden  and  curtilage  will  pass,  the  principle  being,  that  they  are  of  necessity  to 
the  house  and  not  of  pleasure  merely. 

Vol.  Ill— &  X  X  D.J.8. 
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1863.  Volume  of  Mr.  BeavarCs  Reports  {a).     The  following 

^y^^"^  statement  of  the  facts,  taken  in  the  main  from  the  judg- 

V.  ment  ot  the  Lord  Justice  Turner,  is  sumcient  for  the  pur- 

Thb  Londoh,  poggg  Qf  (^Q  present  report : — 

BRIOHTONAND    *  r  MT 

South  Coabt 

Rail.  Co.  The  Appellant  was  the  lessee  of  a  house  and  land  at 
Champion  Hilly  in  Surrey.  The  premises  demised  con- 
sisted of  a  long  strip  of  land  of  about  80  feet  wide, 
extending  southward  from  a  road  which  had  been  for- 
merly private,  but  which  was  at  the  time  when  the  bill 
was  filed  a  public  road,  and  of  a  house  on  this  strip  of 
land,  and  of  a  corresponding  strip  of  land  on  the  opposite, 
the  north,  side  of  the  rpad,  on  which  there  were  some 
trees.  The  demise  was  in  two  parts :  a  demise  of,  first, 
all  that  piece  of  ground  situate  in  the  parish  of  St  Giles, 
Camberwelly  in  the  county  of  Surrey,  on  the  south  side 
of  the  new  road  called  Champion  Park  Road,  bounded 
on  the  north  by  the  new  road,  and  then  setting  out 
other  boundaries,  '*  and  all  that  messuage  or  tenement, 
together  with  all  other  the  erections  and  buildings 
recently  erected  and  built  *'  on  that  plot  of  land :  and 
then,  secondly,  all  that  piece  of  ground  situate  in  the 
said  parish  on  the  north  side  of  the  new  road,  having  a 
frontage  thereto  of  80  feet,  and  an  average  depth  of 
^05  feet,  with  the  boundaries  of  that  piece  of  land. 
Then  there  were  covenants  in  the  lease:  first,  a  covenant 
on  the  part  of  the  lessee  not  to  erect  or  build  on  any 
part  of  the  said  piece  of  land  secondly  thereby  demised 
(the  piece  that  was  on  the  north  side)  *'  any  messuage  or 
building,  coach-house,  stable,  cow-house,  or  other  build- 
ing whatsoever,  save  and  except  a  green-house  or  hot- 
house, or  pleasure  or  summer-house : "  and  then  there 
was  a  covenant  on  the  part  of  the  landlord  not  to  build 
upon  the  ground  or  paddock  on  the  east  and  west  sides 

of 

(a)  Page  103. 
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of  the  plot  of  ground   secondly   thereby  demised  any        1863. 
messuage  or  dwelling-house,  coach-house  or  stable,  or 
other  erections,  save  and  except  summer-houses  or  plea- 
sure-houses in  the  private  garden  ground,  or  a  church  b^johtcTm^iid 
or  chapel  at  the  eastern  extremity  of  the  said  ground  Sooth  Coast 
or  paddock,  vehich  ground  or  paddock  was  delineated  on 
a  plan. 

There  had  been  corresponding  demises  of  other  strips 
of  land  on  both  sides  of  the  road  to  other  persons,  and  it 
appeared  that  the  strips  demised  to  the  Appellant  and 
to  some  others  on  the  north  side  of  the  road  had  been 
thrown  together  so  as  to  form  one  plot. 

The  Appellant  in  his  affidavit  said,  that  at  the  time  of 
making  the  lease  and  until  the  commencement  of  the 
company's*  works  no  part  of  the  said  land  shown  on 
the  plan  and  therein  coloured  green  (that  was  the  land 
to  the  north)  was  built  upon ;  and  that  the  trees  mentioned 
in  the  affidavit  continued  standing  and  growing  thereon, 
and  that  the  whole  of  the  same,  with  the  exception  of  the 
sites  of  the  trees,  was  covered  with  grass  and  turf  and 
formed  a  paddock  or  close,  and  was  used  as  a  meadow 
or  pasture  land,  and  was  inclosed  by  low  palings  or  a 
hedge  with  locked  gates,  and  with  the  trees  thereon 
formed  a  highly  ornamental  frontage  to  the  buildings 
of  the  Appellant  and  the  other  lessees ;  and  that  those 
parts  of  the  said  piece  of  land  which  were  let  to  the 
Appellant  and  the  other  lessees  were  from  time  to  time 
used  by  him  and  them,  and  his  and  their  children  and 
families,  for  a  cricket  ground  and  for  recreation  as  part 
of  the  grounds  of  the  Appellant  and  the  other  lessees 
belonging  to  their  houses.  That  that  part  of  the 
piece  of  land  which  was  comprised  in  the  lease  to  the 
Appellant  had  been  only  taken   by  the  Appellant  on 

X  X  2  lease 
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1863.       lease  as  aforesaid  as  part  of  the  land  of  his  said  house 
x^v-^-j*       j^^j  Ij^j.  ^j^g  purposes  thereof;  and  that  from  the  date  of 

f  KROU880H 

V.  the  lease  in  1843  up  to  the  time  then  present  the  piece 

The  London,  ^f  land  No.  1  comprised  in  the  same  indenture  (that  was 

Bbiohtom  and  ^  ^ 

South  Coast  the  land  on  the  south  side  of  the  road)  had  been  occupied 
and  used  by  the  Appellant  as  and  being  the  site  of  the 
actual  buildings  of  his  house  with  a  back  and  front 
garden. 


This  was  met  by  an  affidavit  on  the  part  of  the  Re- 
spondents stating  that  this  land  on  the  north  side  of 
the  road  had  been  let  to  a  butcher  for  the  six  years  then 
last  as  a  yearly  tenant,  who  had  used  the  same  for  the 
purpose  of  grazing  his  cattle  thereon. 

The  Appellant,  in  reply  to  that  affidavit,  did  not  deny 
the  fact  of  the  land  having  been  let  to  a  butcher,  but 
said,  with  regard  to  the  alleged  underletting  to  the 
butcher,  that  the  Appellant  had  allowed  him  from  time 
to  time  to  have  the  grazing  of  that  part  of  his  premises 
which  was  comprised  in  the  field  on  the  north  side  of 
Champion  Park  Road^  but  that  the  butcher  had  never 
had  the  exclusive  possession  of  the  said  paddock  or 
field,  or  used  the  same  for  any  other  purpose  than  for 
grazing,  and  that  the  tenants  of  the  other  houses  in 
Champion  Park  had  used  the  same  field  for  recreation 
notwithstanding  the  use  thereof  by  the  butcher;  that 
the  field  was  fitted  to  be  used  for  pasture,  and  that  the 
beauty  thereof,  as  seen  from  the  Appellant's  house,  was 
increased  by  the  presence  of  sheep  or  cows. 

The  Respondents  required  the  land  on  the  north  side 
of  the  road  for  the  purpose  of  making  their  railway. 

The  Appellant  contended  that  if  the  company  took 

the 
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the  land  on  the  north  side  of  the  road,  they  must  take        1863. 
the  whole  of  the  property,  including  the  land  on  the      "^^^^^^-^ 

FEROUStOH 

south  side  and  the  house ;  and  he  filed  the  bill  iii  this  «. 

suit  for  the  purpose  of  restraining  the  company  from  J"*  1^*"^<>"» 

^     *^  °  r     J  Brighton  and 

taking  the  land  on  the  north  side  without  at  the  same  South  Coast 

time  taking  the  land  on  the  south  side,  and  the  house.  ^^*     ' 

The  Master  of  the  Rolls  was  of  opinion  that  the 
company  were  not  bound  to  take  the  whole  of  the  pre- 
mises, and  he  therefore  refused  an  injunction;  and  from 
that  order  the  present  appeal  was  presented. 

Mr.  Selwyn  and  Mr.  Marten^  for  the  Appellant,  con- 
tended that  the  land  on  the  north  side  of  the  road  was 
part  of  the  Appellant's  house  within  the  meaning^of  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  92,  Its  being 
included  in  the  lease  to  the  Appellant  was  with  a  sole 
view  to  the  greater  comfort  of  the  Appellant  in  the 
enjoyment  of  the  house.  The  Respondents  therefore 
were  bound  to  take  the  land  on  the  south  side  of  the 
road  and  the  house  thereon,  if  they  required  the  land  on 
the  north  side. 

Mr.  Rolt  and  Mr.  J.  H,  Taylor^  for  the  Respondents, 
contended  that  the  land  in  question  was  neither  garden 
nor  curtilage,  and  would  not  pass  by  a  grant,  devise  or 
demise  of  the  house;  and  that  the  £ict  of  its  being 
separated  by  the  road  made  an  essential  difference,  in 
favour  of  the  Respondents,  from  the  cases  which  had 
previously  occurred. 

Mr.  Selwyn  in  reply. 

The  following  authorities  were  cited  as  to  the  meaning 
of  the  word  ''house,"  viz. : — as  occurring  in  a  grant,  devise 

or 
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1863.       or  demise — Co.  Litt{a);  ShepparcTs  Touchstone  {b) ; 

J"^^^^^^       Cruisers   Digest  {c)\    Smith   y.    Martin  (d);    Doe   d. 

V.  Clements  v.  Collins  {e);  Hibon  y.  Hibon{f):    and  as 

The  Lovbov,  ^^^  -^^  ^^^  g^^j  gection  of  the  Lands  Clauses  Coosoli- 

JHIIOBTON  AVD 

South  Coast  dadon  Act,  1845 — Lord  Grosvenor  y.  The  Hampstead 
Junction  Railway  Company  (ff);  Cole  y.  Z^A^  fVesi 
London  and  Crystal  Palace  Railway  Company  (h)\ 
King  v.  The  Wycombe  Railway  Company  (i) ;  Hew- 
son  y.  The  London  and  South  Western  Railway 
Company  {k) ;  Governors  of  St.  Thomas's  Hospital  y. 
Charing  Cross  Railway  Company  {I);  Chambers  y. 
The  London  Chatham  and  Dover  Railway  Com-- 
pany(m);  Sparrow  y.  The  Oxford^  Worcester  and 
Wolverhampton  Railway  Company  {n). 

Judgment  resenred. 


Aug.  4.  The  Lord  Justice  Turner  (after  stating  the  facts  to 

the  effect  of  the  statement  of  them  hereinbefore  con- 
tained, and  referring  to  the  terms  of  the  92nd  section  of 
the  Lands  Clauses  Consolidation  Act,  1846),  proceeded 
as  follows : — 

The  question  for  us  is,  whether  the  strip  of  land  on 
the  north  side  of  the  Champion  Park  Road  is  or  is  not 
to  be  considered  as  part  of  the  Appellant's  house.  Un* 
fortunately  I  and  my  learned  Brother  difier  in  our 
judgment  upon  the  point.  The  Master  of  the  Rolls, 
howeyer,  has  held  that  this  land  to  the  north  was  not 
part  of  the  house,  and  I  agree  in  that  yiew. 

The 

(a)  Pages  5  6,  56  b.  (g)  I  DeG.^  J.  446. 

(6)  Page  94.  (A)  27  Brnv,  242. 

(f)   TU,  xxxii  "  Deed;'  c.  25,  (i)  28  Beav,  104. 

i.  40.  {k)  8  W.  R.  467. 

(</)  3  Wms,  Sound.  400,  n.  (I)  1  J.  *  H.  400. 

(f )  2  r.  R.  498.  (m)  II  W,  R.  497. 

W)  II  W.  R.  455.  (n)  2  De  G,,  M.  *  G.  94. 
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The  principle  which  governs  cases  of  this  description        1863. 

was  settled  in  the  case  of  Lord  Robert  Grosvenor  v.     J^^**^"*^^ 

Fbboumon 

The  Hampstead  Junction  Railway  Company  (a\  and  v. 

the  question  is  to  be  determined  by  what  would  pass  3",*^  ^iT^^iid 
under  a  conveyance  of  a  '*  house/*     In  my  judgment  the  South  Coast 
strip  on  the  north  would  not  pass  under  such  a  con-        ^'^* 
veyance. 

There  are  many  cases  on  the  subject,  many  more  than 
were  referred  to  in  the  argument,  and  I  have  looked  into 
them.  Most  of  the  early  authorities  are  referred  to  in 
Hill  V.  Grange  {b\  collected  in  a  side  note  in  that  case. 
They  fully  settle  that  the  garden  and  curtilage  pass  by  a 
conveyance  of  the  house. 

It  seems,  indeed,  never  to  have  been  disputed  that 
the  curtilage  would  pass ;  but  the  early  cases  seem  to 
have  differed  on  the  question  whether  the  garden  would 
pass.  Ultimately,  however,  it  was  settled  that  it  would. 
It  is  important,  I  think,  to  consider  the  principle  upon 
which  this  was  so  settled,  and  I  take  it  to  have  been 
this : — that  the  garden  was  matter  of  necessity  and  not 
of  pleasure  to  the  house.  It  was  so  held  in  Garden  v. 
Tuck  (c).  There  there  was  a  devise  of  a  messuage  to 
which  a  garden  and  curtilage  belonged  ;  the  whole  were 
joined  together,  and  inclosed  with  a  wall.  The  garden 
and  curtilage  were  held  to  pass,  for,  as  it  was  said,  '^  a 
curtilage  is  as  parcel  of  a  house,  and  shall  pass  in  case 
of  a  feoffment  without  saying  cum  pertinentiis."  It  ap- 
pears, indeed,  in  RolFs  Abridgment  (d),  that  a  feoffment 
of  the  curtilage,  and  the  curtilage  only,  will  pass  the 
house.  Reverting,  however,  to  Garden  v.  Tuck,  the 
Court,  after  disposing  of  the  question  as  to  the  curtilage, 
doubted  whether  the  garden  would  pass,  because  it  was 
said  it  was  but  a  place  of  pleasure.  Ultimately,  how- 
ever, 

(a)  1  DeO.Sf  J.  446.  (r)  Cro,  Elit.  89. 

(6)  Flowd.  171  a.  (d)  Feoffment  D. 
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1863.  ever,  the  Court  resolved  that  the  garden  would  pass 

^^^^^^  because,  as  it  was  said,  "  it  is  as  well  for  necessity  as 

r.  pleasure."    We  have  here,  therefore,  I  think,  the  prin- 

Thb  London,  ^jpjg  ^p^j^  which  a  garden  passes  by  the  conveyance  of 

Bbightonand      r         r  O  I-  .^  ^ 

South  Coast  a  house  merely  (I  am  not  speaking  of  the  case  of  the 
'     •      conveyance  of  a  house  with  the  appurtenances),  viz.: 
that  it  is  of  necessity  and  not  of  pleasure  merely. 

That  principle  seems  to  roe  to  be  no  less  applicable  to 
the  question,  whether  more  than  a  garden  can  pass  by 
the  conveyance  of  a  house. 

It  is  impossible,  I  think,  in  this  case  to  say  that  this 
strip  to  the  north  is  of  necessity,  or  anything  more  than 
of  pleasure  to  the  house.  I  agree,  therefore,  in  the  con- 
clusion of  the  Master  of  the  Rolls,  and  think  his  order 
refusing  the  injunction  right.  I  need  hardly  add,  that  I 
am  fortified  in  that  opinion  by  the  position  of  this  strip, 
the  use  to  which  it  has  been  applied,  and  the  &ct  of  its 
having  been  thrown  together  with  the  other  strips  and 
let  in  the  mode  appearing  by  the  evidence.  This  motion, 
therefore  (I  agreeing  in  the  conclusion  of  the  Master  of 
the  Rolls),  must  be  refused,  but  the  costs,  I  think,  should 
be  costs  in  the  cause. 

The  Lord  Justice  Knight  Bruce. 

I  am  unwilling  to  attribute  to  the  legislature  the  in- 
tention of  passing  a  law  which  should  be  subject  to  the 
interpretation  which  (I  need  not  say  with  probable  cor- 
rectness) the  Master  of  the  Rolls  and  the  Lord  Justice 
liave  considered  themselves  bound  to  put  upon  it.  I  do 
not  myself  so  interpret  the  provisions  of  the  act  of  parlia- 
ment in  question;  and  in  my  judgment  the  Appellant, 
according  to  the  true  construction  of  the  act,  is  entitled 
to  an  injunction.  The  judgments,  however,  of  the  Master 
of  the  Rolls  and  of  my  learned  Brother  being  otherwise, 
no  injunction  can  be  granted. 
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PULLING  V.  THE  LONDON,  CHATHAM  AND  "^^^^  y^' 
DOVER  RAILWAY  COMPANY.  Loud.  Jo.- 

T1CE8. 

npHIS  was  an  appeal  by  the  Plaintiff  from  the  dismissal  A  person  held 

■^      by  the  Master  of  the  Rolls  of  the  Appellant's  bill  ^nted  in*^' 

without  costs  and  without  prejudice  to  his  bringing  an  1853,  a  house, 

with  the 
action  grounds  and 
premises 
thereto  belonging,  and  also  an  adjoining  field,  hereinafter  called  Field  A.  This  field 
had,  prior  to  the  lease,  been  occupied  separately  from  the  house,  and  was  separately 
demised  by  the  lease.  The  field  in  question  was  of  irregular  width,  the  wider  part  of 
it  being  at  the  south  end,  where  it  adjoined  the  house  and  grounds,  and  the  field 
gradually  tapering  and  becoming  narrower  towards  the  north.  The  lessee,  after  the 
grant  of  the  lease,  added  to  and  enlarged  the  house,  and  took  the  southern  part  of  the 
field  into  the  garden  and  erected  stables  and  other  buildings  at  the  south-east  corner 
of  the  field.  In  1857  he  became  the  lessee  of  another  field,  hereinafter  called  Field  B, 
lying  on  the  west  side  of  the  narrow  part  of  Field  A,  and  extending  to  the  north 
beyond  that  field.  In  this  lease  of  1857  there  was  included  a  cottage,  with  a  garden 
and  cow-house  belonging  to  it,  lying  immediately  to  the  north  of  Field  A.  Field  B 
extended  towards  the  west  considerably  beyond  the  grounds  lyins  immediately  to 
the  north  of  the  dwelling-house,  and  at  the  time  when  the  suit  was  mstituted  forming 
part  of  the  garden.  It  formed  the  northern  boundary  not  only  of  the  house  and 
garden,  but  of  other  houses  lying  to  the  west  of  the  lessee's  house.  The  lessee,  after 
the  grant  of  the  lease  of  Field  B,  took  a  small  part  of  it  into  his  garden ;  threw  down 
the  hedge  between  Fields  A  and  B,  leaving  standing  a  row  of  trees  which  appeared  to 
have  grown  in  the  hedge ;  made  a  gravel  walk  under  the  trees  and  past  the  cottage  up 
to  a  public  road  into  which  it  opened,  and  also  another  eravel  walk  along  the  south 
side  of  Field  B ;  and  built  sheds  and  a  poultry-house  and  piggery  in  the  south-west 
comer  of  the  field,  and  used  the  cottage  and  garden  and  cow-house  for  his  coachman's 
residence. 

Field  B,  however,  was  separated  from  the  garden  by  a  ha-ha,  having  in  it  an  iron 
rail  fence ;  but  there  were  ornamental  bridges  over  this  ha-ha,  leading  into  the  field. 
The  field  was  used  by  the  lessee  for  keeping  his  cows,  and  occasionally  for  pleasurable 
purposes,  such  as  archery  and  dancing. 

A  railway  company  desiring  to  take  and  enter  upon  portions  of  Fields  A  and  B,  for 
the  purpose  of  their  undertaking,  paid  into  Court  the  value  of  the  land  as  fixed  by  a 
surveyor,  and  executed  a  bond  under  the  Lands  Clauses  Consolidation  Act,  1845,  s.  85, 
and  proceeded  to  make  their  railway,  which  when  completed  passed  over  Field  B 
and  the  narrow  part  of  Field  A  to  the  north  on  an  embankment.  It  so  passed  to 
the  south  of  the  coachman's  cottage  and  garden,  thus  cutting  them  off  from  the  house; 
but  it  did  not  touch  any  erections  in  the  field,  except  perhaps  the  corner  of  the  cow- 
house. 

When  the  railway  had  been  completed  and  was  on  the  point  of  being  opened,  the 
lessee  filed  his  bill  against  the  company,  stating  the  lease  of  1853,  but  taking  no  notice 
of  that  of  1857  or  his  interest  in  Field  B,  submitting  that  the  house  and  premises 
comprised  in  the  lease  of  1853  constituted  a  house  within  the  92nd  section  of  the  act, 
and  seeking  a  declaration  that  the  company  was  bound  to  purchase  his  interest  in  the 
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action  of  ejectment.  The  question  in  the  case  arose 
under  the  Lands  Clauses  Consolidation  Act,  1845, 
8.  192  (a). 

The  case  in  the  Court  below  is  reported  in  the  SSrd 
Volume  of  Mr.  BeavarCa  Reports  {b).  The  following 
statement  of  facts,  taken  in  the  main  from  the  judgment 
of  the  Lord  Justice  Turner ^  is,  when  coupled  with  the 
further  facts  mentioned  in  that  judgment,  sufficient  for 
the  purposes  of  this  report : — 


The  Appellant  was  tenant  of  a  house,  at  the  time  when 
the  suit  was  instituted,  called  St.  Arvans^  at  Penge^ 
under  an  indenture  of  lease  dated  the  16th  of  September, 
1853,  by  which  indenture  Thomas  Griffiths  demised  the 
house  and  premises,  then  called  No.  3,  Royston  Villas, 
with  the  grounds  and  premises  thereunto  belonging,  and 

also 

(a)  Sei  out  above,  p.  653.  (6)  Page  644. 


whole  of  such  house  and  premises,  and  consequential  relief.  The  Master  of  the  Rolla 
having  dismissed  the  bill  without  prejudice  to  the  Plaintiff  bringing  an  action  of  eject- 
ment; Heid — 

(1)  Bv  the  Lord  Justice  Turner  (dubiiante  the  Lord  Justice  Knight  Bruce),  that  the 
dismissal  of  the  bill  was  right ;  and  by  the  Lord  Justice  Knight  Bruce  (the  Lord  Justice 
Turner  yielding  the  point),  that  the  direction  that  the  dismissal  was  to  be  without  pre- 
judice to  the  proceedings  in  ejectment  was  right  also. 

(2)  By  both  the  Lords  Justices,  that  a  termor  is  entitled  to  the  benefit  of  the 
92nd  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  although  his  option  would 
not  affect  the  owner  of  the  fee. 

Per  the  Lord  Justice  Turner :  The  land  taken  by  the  company  for  the  railway 
was  not  part  of  the  Plaintiff's  "  house'*  within  the  meaning  of  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act,  1845,  not  being  such  as  would  pass  by  a  conveyance 
of  the  house.  FerguM$on  ▼.  The  London,  Brighton  and  South  CoaU  liailway  Com" 
pany  (tupra,  p.  653)  adhered  to. 

Semble  (agreeing  with  the  Master  of  the  Rolls),  that  in  cases  of  this  nature  a  Plaintiff* 
cannot  insist  that  some  portion  of  his  property  shall  be  taken  as  part  of  his  house,  and 
that  another  portion  of  it,  which  is  in  precisely  the  same  position,  shall  not  be  so 
taken. 

But  $emble  (disagreeing  with  the  Master  of  the  Rolls),  that  upon  the  record,  as  it 
stood  in  this  case,  the  Respondents  might  have  been  decreed  to  take  the  whole  of  the 
lessee's  property  if  they  were  bound  to  do  so,  and  that  if  upon  the  record  as  it  stoed 
such  a  decree  could  not  have  teen  made,  leave  to  amend  might  have  been  given. 

Qumre,  whether  the  bill  might  not  have  been  dismissed  solely  on  the  ground  of  the 
lessee  having  delayed  filing  it  until  the  railway  was  on  the  point  of  being  opened. 
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also  a  piece  or  parcel  of  land  adjoining  the  demised  house        1864. 

and  called  the  Shoulder  of  Mutton  field,  containing      „ 

•^  '  o        Pulling 

2a.  2r.  Tp.,  to  the  Appellant  for  the  term  of  twenty- eight  r. 

years  from  the  24th  of  June,  1 863.  ^  €^4?"^' 

AMD  DOTSK 

The  Shoulder  of  Mutton  field  was  of  irregular  width, 
the  wider  part  of  it  being  at  the  south  end,  where  it 
adjoined  the  house  and  grounds,  and  the  field  gradually 
tapering  and  becoming  narrower  towards  the  north. 
The  Appellant,  after  the  grant  of  the  lease,  greatly  added 
to  and  enlarged  the  house.  He  also  took  the  southern 
part  of  the  Shoulder  of  Mutton  field  into  the  garden, 
and  erected  stables  and  other  buildings  at  the  south-east 
corner  of  the  field. 

In  the  year  1 857  he  obtained  a  lease  of  another  field 
called  Bank*s  field,  lying  on  the  west  side  of  the  narrow 
part  of  the  Shoulder  of  Mutton  field,  and  extending  to 
the  north  beyond  that  field.  In  this  lease  there  was 
included  a  cottage  with  a  garden  and  cow-house  belong- 
ing to  it  lying  immediately  to  the  north  of  the  Shoulder 
of  Mutton  field.  This  field,  called  Bank's  field,  ex- 
tended towards  the  west  considerably  beyond  the  grounds 
lying  immediately  to  the  north  of  the  Appellant's  house, 
and,  at  the  time  when  the  suit  was  instituted,  forming 
part  of  his  garden.  It  formed  the  northern  boundary, 
not  only  of  the  Appellant's  house  and  garden,  but  of 
other  houses  lying  to  the  west  of  the  Appellant's  house. 

The  Appellant,  after  he  obtained  the  lease  of  this  field, 
had  taken  a  small  part  of  it  into  his  garden;  had  thrown 
down  the  hedge  between  this  field  and  the  Shoulder  of 
Mutton  field,  leaving  standing  a  row  of  trees  which 
appeared  to  have  grown  in  the  hedge ;  had  made  a  gravel- 
walk  under  the  trees  and  past  the  cottage  up  to  a  public 
road  into  which  it  opened,  and  also  another  gravel-walk 

along 
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1864^        along  the  south  side  of  the  field;  had  built  sheds  and  a 
^■^^^^^      poultry-house  and  piggery  in  the  south-west  comer  of 
V.  the  field,  and  had  used  the  cottage  and  garden  and  cow- 

T»  London,  house  for  his  coachman's  residence. 

Chatham 

AND  DoTEE 

Rail.  Co. 

This  field,  however,  was  separated  from  the  Appel- 
lant's garden  by  a  ha-ha,  having  in  it  an  iron  rail  fence, 
but  there  were  ornamental  bridges  over  this  ha-ha  leading 
into  the  field.  The  field  was  used  by  the  Appellant  for 
keeping  his  cows  and  occasionally  for  pleasurable  pur- 
poses, such  as  archery  and  dancing. 


The  Respondents'  railway  passed  over  BanVs  field 
and  the  narrow  part  of  the  Shoulder  of  Mutton  field  to 
the  north  on  an  embankment  of  the  height  of  seventeen 
feet.  It  so  passed  to  the  south  of  the  coachman's  cot- 
tage and  garden,  thus  cutting  them  off  from  the  house,  but 
it  did  not  touch  any  of  the  erections  in  the  field,  except, 
perhaps,  the  corner  of  the  cow-house. 

On  the  6th  of  December ^  1862,  the  Respondents  served 
the  Appellant  with  the  usual  notice  to  treat  for  the  land 
required  by  them,  and  in  a  few  days  aflerwards  they 
paid  into  Court  the  value  of  the  land  required  by  them 
as  fixed  by  a  surveyor,  and  also  delivered  to  the  Appel- 
lant a  bond  in  conformity  with  the  provisions  of  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act. 
They  thereupon  entered  upon  the  land  and  began  to 
make  their  railway.  The  Appellant,  soon  afler  the  no- 
tice to  treat  had  been  served  and  the  bond  delivered  to 
him,  gave  a  counter-notic^to  the  Respondents,  requiring 
them,  if  they  took  any  portion  of  his  land,  to  take  the 
whole  which  was  comprised  in  his  leases ;  but  no  further 
steps  appeared  to  have  been  taken  by  the  Appellant 
until  the  filing  of  the  bill  in  this  cause. 

The 
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The  bill  wsls  filed  on  the  27th  June,  1863,  when  1864. 
the  railway  had  been  completed  and  was  on  the  point  of 
being  opened.  It  stated  the  lease  of  the  16th  Septem- 
her,  1853,  and  set  forth  in  a  schedule  a  plan  of  the  pre-  Chatham  * 
mises  comprised  in  that  lease,  but  it  took  no  notice  of  the  and  Dovek 
lease  of  1857,  or  of  the  Appellant's  interest  in  BanKs 
field,  beyond  containing  an  allegation  that  under  their 
acts  the  Respondents  were  empowered  to  purchase  not 
only  the  Ir.  2p.  hereinafter  mentioned,  but  also  certain 
other  lands  belonging  to  the  Appellant  situate  in  the  parish 
of  Battersea  "  and  adjoining  the  before-mentioned  pre- 
mises.** In  the  twelfth  paragraph  of  the  bill  the  Appellant 
submitted  that  the  house  and  premises  shown  on  the  plan 
constituted  a  house  within  the  meaning  of  the  92nd  section 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  that 
the  Respondents,  by  reason  of  their  taking  the  piece 
of  land  containing  Ir.  2p.  (that  was  the  quantity  of  the 
land  taken  by  the  railway  crossing  the  Shoulder  of 
Mutton  field,  but  not  including  the  quantity  taken  in 
BanVs  field),  were  bound  to  purchase  the  Appellant's 
interest  in  the  whole  of  the  premises  shown  on  the  plan. 
The  prayer  of  the  bill  was  for  a  declaration  that  the 
Respondents  were  bound  to  purchase  the  interest  of  the 
Appellant  in  the  whole  of  the  premises  shown  on  the  plan 
(namely,  the  Shoulder  of  Mutton  field  and  his  garden 
and  house);  and  that  the  purchase  and  compensation 
money  payable  to  the  Appellant  might  be  determined  by 
a  jury  under  the  provisions  of  the  Lands  Clauses  Act; 
and  that  the  Respondents  might  be  restrained  by  injunc- 
tion firom  remaining  in  possession  of,  or  proceeding  to 
construct  their  railway  or  works  or  use  the  same  upon, 
the  piece  of  land  coloured  red  (that  was  where  the  rail- 
way crossed  the  Shoulder  of  Mutton  field),  or  any  part 
thereof,  until  they  had  paid  to  the  Appellant  the  amount 
of  the  purchase  or  compensation  money  which  should 
be  awarded  to  the  Appellant  under  the  provisions  of  the 

Lands 
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1864.        Lands   Clauses  Consolidation  Act^  1845,  or  until   the 
Respondents  had  deposited  in  the  Bank  the  value  of  the 
Appellant's  interest  in  the  whole  of  the  premises  under  the 
Tbe  Londoh,  85^Jj  section  of  the  Lands  Clauses  Consolidation  Act,  18*5. 

Chatham  ^ 

ahd  dotek 

AIL.  yo.  rpj^^  Appellant  having  moved  for  the  injunction  prayed 
by  the  bill,  the  motion  stood  over  until  the  hearing  of 
the  cause,  and,  upon  die  cause  being  heard,  the  Master 
of  the  Rolls  made  the  decree  under  appeal. 

Mr.  Seltcyn  and  Mr.  Hull  for  the  Appellant. 

The  land  in  question  is  part  of  the  Appellant's  house 
within  the  9^d  section.  It  was  part  of  the  curtilage, 
and  would  have  passed  under  a  conveyance  of  the  house, 
and  the  circumstance  of  the  Appellant  holding  adjoining 
property  under  a  different  lease,  and  not  requiring  the 
company  to  take  also  the  other  property,  on  which  the 
judgment  below  proceeded,  could  not  support  it  The 
Appellant  had  originally  required  the  company  to  take 
the  whole,  and  had  never  declined  to  convey  the  whole 
if  they  desired  him  to  do  so,  which  they  never  had  done. 

They  referred  to: — Co.  Litt.{d)\  Shep.  Touch. {b)% 
Jac.  Law  Diet,  (c) ;  iorrf  Grosvenor  v.  The  Hiunp'- 
§tead  Junetion  Railway  Company  (rf) ;  King  v.  The 
Wyeombe  Railway  Company  (e). 

Mr.  Baggallay  and  Mr.  Kekewieh  for  the  Respondents 
The  London^  Chatham  and  Dover  Railway  Company. 

It  has  never  been  held  that  a  meadow,  such  as  this 
land  is,  or  even  that  pleasure  grounds,  are  within  the 
92nd  section.  In  Fergusson  v.  The  London^  Brighton 
and  South  Coast  Railway  (f),9L  cricket  field  held  under 

the 

(a)  Page  5  b,  (d)  1  Dc  G.  *  J-  446. 

(h)  Page  94.  (e)  28  Brav.  104. 

(f )  Tit.  *•  Curtilage:*  (/)  Supra,  p.  653. 


Rail.  Co. 
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the  same  lease  with  the  house,  separated  from  it  and  the        1864. 
garden  only  by  a  private  road,  was  held  not  to  be  part 
of  the  house.     According  to  the  argument  for  the  Ap- 
pellant, a  park  of  100  acres  might  be  called  part  of  a  '^q^]^^^^^' 
house.      Moreover,  the  Appellant  could  not  sell   the    and  Dovck 
entire   interest  in  the  land,  bemg  only  entitled  to  a 
term. 

[  Their  Lordships  held  that  a  termor  was  entitled  to 
the  benefit  of  the  section,  although  his  option  would  not 
afiect  the  owner  of  the  fee.] 

The  Appellant  did  not  by  his  bill  require  the  com- 
pany to  buy  the  whole  of  the  property,  or  ofier  to  sell  it 
to  them.  Had  he  done  so,  the  Defendants  might  have 
taken  a  different  course,  and  not  have  bought,  as  they 
had  done,  the  reversion  of  this  parcel  of  land  only.  In 
any  view  of  the  case,  the  delay  of  the  Appellant  excluded 
any  claim  for  relief  in  this  Court. 

Mr.  Selwyn,  in  reply,  referred  to  Doe  d.  Clements  v. 
Collins  (a),  and  contended  that  delay  did  not  affect  the 
Appellant's  right  to  relief  at  the  hearing,  and  was  only 
material  on  an  interlocutory  application.  The  Appellant, 
however,  here  had  protested  against  the  proceedings  of 
the  company.  [The  Lord  Justice  Knight  Brucx 
referred  to  Cleffff  v.  JEdmondson  (J).]  Cleffff  v.  JEd^ 
mondson{b)  was  a  case  of  partnership.  But  even  in 
such  a  case  as  that  it  had  been  held  that  mere  lapse  of 
lime  does  not  take  away  a  right ;  Hart  v.  Clarke  (e). 

Judgment  reserved. 


The 

(a)  2  r.  n.  498.  (c)  9  De  G,,  Af .  *  O.  282; 

{b)  8  Dt  O.,  M.  i  G.  787.         6  U.o/L.  Coi.  633. 
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1864.  The  Lord  Justice  Turner  (after  stating  the  facts 

to  the  effect  of  the  statement  of  them  hereinbefore  con- 
tained) proceeded  as  follows : — 

Chatham  '  '^^®  ground  on  which  the  Master  of  the  Rolls  pro- 
AND  DovEK  ceeded  in  dismissing  this  bill  appears  to  have  been  that, 
J  23  according  to  the  case  as  it  stands  upon  the  pleadings, 
the  Court  had  no  authority  to  compel  the  Respondents  to 
take  the  premises  described  in  the  schedule  to  the  bill, 
as  the  Appellant  was  in  possession  and  enjoyment  not 
only  of  those  premises,  but  of  Bank's  field  also,  and  did 
not  ask  that  the  Respondents  should  take  this  latter 
field ; — in  effect,  that  if  the  Shoulder  of  Mutton  field 
was  part  of  the  Appellant's  house  (as  the  Appellant  by 
the  bill  contended  it  was),  BanKs  field  was  also  part  of 
the  house,  and  that  the  Appellant  could  not  elect  what 
should  be  taken  to  be  part  of  his  house.  So  far  as  the 
case  depends  upon  this  latter  point,  I  am  by  no  means 
disposed  to  differ  from  the  opinion  of  the  Master  of  the 
Rolls.  I  do  not  think  that,  in  cases  of  this  nature,  a 
Plaintiff  can  be  entitled  to  insist  that  some  portion  of  his 
property  shall  be  taken  as  part  of  his  house,  and  that 
another  portion  of  it,  which  is  in  precisely  the  same 
position,  shall  not  be  so  taken.  To  hold  this  would  be, 
in  some  cases,  to  enable  a  Plaintiff  to  retain  what  is  valu- 
able and  throw  upon  the  companies  what  may  be  of 
little  or  no  value.  The  Court,  and  not  the  Plaintiff, 
must  decide  what  is  part  of  the  house. 

But,  with  all  deference  to  the  Master  of  the  Rolls, 
I  am  not  satisfied  that,  although  concurring  with  him  in 
the  principle  of  his  judgment,  I  should  be  prepared  to 
follow  the  course  which  he  has  adopted.  I  doubt  whether, 
having  regard  to  the  answer  of  the  Respondents,  they 
might  not  have  been  decreed  to  take  the  whole  of  the 
Appellant's  property,  if  they  were  bound  to  do  so ;  and 
whether,  upon  the  record  as  it  stands,  if  such  a  decree 

could 
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could  not  have  been  made,  leave  to  amend  ought  not  to        1864. 

have  been  given.     It  is  not,  however,  in  my  opinion.       ^I^^"^^ 

,  Pulling 

necessary  for  us  to  decide  these  points,  and  I  therefore  o. 

say  no  more  upon  them.  ^"^  London, 


In  my  judgment  the  land  taken  by  the  Respondents 
for  their  railway  is  not  part  of  the  Appellant's  house 
within  the  meaning  of  the  9^nd  section  of  the  Lands 
Clauses  Consolidation  Act,  1845.  It  would  not,  as  I 
think,  pass  by  a  conveyance  of  the  house.  The  lease  of 
the  16th  September,  1853,  seems  to  me  to  show  that  the 
Shoulder  of  Mutton  field  was  not  at  that  time  considered 
even  as  belonging  to  the  house,  much  less  as  part  of  it. 
The  house  and  the  field  had,  it  appears,  up  to  that  time 
been  separately  occupied,  and  the  field  is  separately  de- 
mised by  the  lease.  It  is  even  more  clear  that  BanKs 
field  could  not  have  been  part  of  the  house  until  the 
lease  of  it  to  the  Appellant  was  granted.  What  has 
been  done  since  these  fields  were  demised  to  the  Appel- 
lant is  not,  in  my  opinion,  sufficient  to  have  made  them 
part  of  the  Appellant's  house.  It  is  one  thing  whether 
they  are  part  of  the  grounds  connected  with  the  house ; 
another  whether  they  are  part  of  the  house  itself  and 
would  pass  by  a  conveyance  of  it.  They  are  described 
in  the  Appellant's  evidence  as  pleasure-grounds.  For 
the  reasons  which  I  assigned  in  Fergusson  v.  London^ 
Brighton  and  South  Coast  Railway  Company  (a),  I 
doubt  whether,  even  if  they  were  entitled  to  that  descrip- 
tion, they  could  be  considered  as  part  of  the  Appellant's 
house  within  the  meaning  of  the  92nd  section.  But  I 
think  it  is  going  too  far  to  call  these  fields  pleasure- 
grounds.  They  seem,  indeed,  to  be  occasionally  used 
for  the  purposes  of  pleasure ;  but  looking  to  the  pur- 
poses of  pleasure,  for  which,  according  to  the  evidence, 

they 

(tt)  Supra,  p,  653. 

Vol.  HI— 5.  Y  Y  D  .I.S. 


Chatham 

AMD  Dovr.R 

Rail.  Co. 


Kail.  Co. 


670  CASES  IN  CHANCERY. 

1864.  they  have  been  used,  they  can  only  have  been  so  used  at 

^1"^'*^^  some  seasons  of  the  year.     The  substantial  purpose  for 

V,  which  they  have  been  used  appears  to  be  that  of  keeping 

The  London,  jj^^  Appellant's  cows.     That  there  is  a  row  of  trees  in 

Chatham  T* 

AND  DovBE  these  fields,  and  that  there  are  gravel  walks  on  two  sides 
of  them,  and  an  opening  from  the  walk  into  the  road, 
are  facts  which,  even  if  they  could  be  held  to  entitle  the 
fields  to  the  designation  of  pleasure-grounds,  could  not, 
I  think,  make  them  part  of  the  house.  Neither  do  I 
think  that  the  fact  of  the  coachman's  house  standing  in 
one  of  the  fields  could  make  the  fields  part  of  the  house. 
If  so,  every  house  in  any  one's  grounds  in  which  servants 
were  permitted  to  live  would  be  part  of  his  house.  If, 
indeed,  it  is  to  be  held  that  these  fields  are  part  of  the 
Appellant's  house,  I  do  not  see  why  every  part  of  a  large 
park  would  not  be  entitled  to  be  considered  as  part  of 
the  mansion  standing  in  the  park,  and  pass  by  a  convey- 
ance of  the  mansioif.  There  would  be  no  limit  to  the 
extent  to  which  cases  of  this  description  might  be 
carried. 

It  was  pressed,  in  the  argument  on  the  part  of  the 
Respondents,  that  the  fact  of  the  Appellant  not  having 
filed  this  bill  until  the  railway  was  on  the  point  of  being 
opened,  was  of  itself  a  sufHcient  ground  for  dismissing 
the  bill ;  but  it  is  unnecessary  to  give  any  opinion  upon 
that  point.  I  desire,  however,  to  be  understood  as  not 
being  satisfied  that  the  bill  might  not  well  have  been 
dismissed  upon  this  ground  alone.  There  is  of  course, 
as  was  urged  on  the  part  of  the  Appellant,  a  great  dis- 
tinction between  the  position  in  which  Plaintiffs  stand 
upon  an  interlocutory  application  for  an  injunction,  and 
at  the  hearing  of  a  cause ;  but  parties  must  understand 
that,  if  they  think  proper  to  stand  by  and  see  moneys 
expended  to  a  large  amount,  they  will  be  in  great 
danger  of  losing  their  rights,  especially  in  cases  of  this 

description. 
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description,  in  which  there  are  other  remedies  provided        1864. 
for  them.  ^T**^"*^^ 

Pulling 

V. 

We  are  asked  by  the  Respondents  to  strike  out  so  ^CaAXHr^"' 
much  of  the  decree  as  directs  the  dismissal  of  the  bill^  and  Dovbr 
to  be  without  prejudice  to  the  proceedings  in  ejectment. 
If  the  case  had  rested  with  me  alone,  I  should  have 
been  disposed  to  do  so;  but  my  learned  Brother  being  of 
opinion  that  this  part  of  the  decree  should  stand,  I  yield 
to  his  opinion. 

This  appeal  must,  in  my  opinion,  be  dismissed ;  but, 
under  the  circumstances  of  the  case,  should,  I  think,  be 
dismissed  without  costs. 

The  Lord  Justice  Knight  Bruce. 

My  learned  Brother  being  of  opinion  that  the  appeal 
should  be  dismissed  without  costs,  that  of  course  will  be 
the  order  of  the  Court.  For  myself,  I. entertain  some 
doubt. 
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1863. 


A/.3f28.  WOODWARD  t;.  WOODWARD. 

July  30. 

Before  The     rpHIS  was  an  appeal  from  a  decision  of  his  Honor 

Chancellor  the  Vice  Chancellor  Stuart  in  a  suit  instituted  by 

Lord        j|jg  trustees  of  the  will  of  Francis  Woodford^  the  tea- 

WsfTBURT. 

.  ,        tator  in  the  cause,  for  the  administration  of  his  estate, 

A  in&rned 

woman  can  whereby  his  Honor  admitted  the  claim  of  the  testator's 
re"^"t Vfher    ^"^^^  ^o  prove  against  the  estate  as  a  creditor  for  600/. 

■eparate  estate 

with  her  hu8-  On  the  marriage  of  the  claimant  with  the  testator,  a 
she  hand"him  sct^lc^acnt  was  executed  whereby  a  considerable  amount 
money,  part  of  of  property,  of  which  the  claimant  was  then  possessed, 

the  income  of  i    .      i         /•       i  .  mv.     • 

her  separate  ^^^  secured  to  her  for  her  separate  use.  1  be  income 
estate,  upon  a   of  tjjjg  separate  estate  was  large,  and  she  had  the  uncon- 

contract  of 

loan,  she  may  trolled  disposal  of  it,  having  a  separate  banking  account, 
sue  him  upon    ^^^  jj^  ^ygry  respect  dealing  with*  the  property  as  a  feme 

Quarts         Bole. 

whether  in  the 

bare  case  of         In  August,  1856,  the  testator  was  pressed  for  payment 

money,  part  of  ;/        »  »  r  r  j 

the  income  of  of  a  bond  debt  of  2,000/.  due  to  a  Mr.  Holmes,  who 
woman's  sepa-  '^^^  brought  an  action  to  recover  it.  The  testator  was 
rale  estate,  unable  to  pay  the  money  ;  and,  being  much  pressed,  he 
over  by  her  to  received  from  the  claimant  a  cheque  upon  her  bankers 
her  husband,     fo^  600/.     That  cheque,  together  with  400/.  of  his  own 

this  Court  *  ° 

would  of  ne-  money,  he  paid  to  Mr.  Sevan,  the  attorney  of  Mr. 
an'as^impsit     Holmes,  on  the  latter's  account  and  in  part  payment  of 

for  repayment    the  debt, 
of  the  money 

so  handed  Shortly  afterwards  the  testator  died ;  but  no  claim  was 

over.  '' 

Circum-  advanced 

stances  under 

which  a  married  woman  was  held,  upon  the  evidence,  to  have  lent,  and  not  given, 
to  her  husband  a  sum  of  money,  part  of  the  income  of  her  separate  estate,  and  to  be 
entitled  to  prove  upon  his  estate  in  an  administration  suit  as  a  creditor  in  respect  of 
the  loan. 
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adyanced  by  the  widow  in  respect  of  the  600/.  prior  to        1863. 
the  claim  now  raised  in  this  suit. 


The  question  which  depended  upon  the  evidence  was 
whether  or  not  the  600/.  had  been  advanced  by  the 
claimant  to  the  testator  as  a  loan  or  as  a  gift ;  and  the 
evidence  on  the  point  stood  thus  : — 

On  the  one  hand,  the  claimant  in  her  affidavit  dis- 
tinctly averred  that  the  600/.  was  lent  to  the  testator  upon 
his  engagement  to  repay  it ;  and  Mr.  Bevan,  in  an  affi- 
davit made  by  him,  stated  that  when  the  testator  pro- 
duced the  cheque  for  the  600/.,  together  with  the  400/., 
he  told  Mr.  Sevan  that  it  was  money  which  he  had 
borrowed  from  his  wife,  or  his  wife's  trustees,  for  the 
witness's  memory  was  not  distinct  as  to  the  precise  ex- 
pression used. 

On  the  other  hand,  the  testator's  son,  who,  at  the  time 
of  which  he  spoke,  must  have  been  very  young,  deposed 
that,  in  conversation  aAer  the  death  of  his  father,  the 
claimant  spoke  of  the  money  as  money  which  she  bad 
given  to  the  testator.  Another  witness  named  Mart/ 
AskeWf  a  maid-servant,  deposed  that  the  claimant,  in 
enumerating  what  she  had  done  for  the  testator,  spoke  of 
her  having  given  him  a  sum  of  600/.  The  testator's  so- 
licitor and  the  testator's  brother  gave  evidence,  which,  in 
the  opinion  of  the  Lord  Chancellor, — from  whose  judg- 
ment the  present  statement  of  the  case  is  in  substance 
taken, — merely  proved  that  shortly  before  his  death  the 
testator  enumerated  with  great  distinctness  and  particu- 
larity all  the  debts  that  he  owed,  even  down  to  the 
ordinary  weekly  debts  that  were  owing ;  but  that  in  that 
enumeration  he  did  not  include  the  600/.  received  from 
his  wife. 

The 


Woodward 

V. 

Woodward. 
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1863.  The  Vice-Chancellor  having  held  upon  the  eyidence 

,  J^'^'*^^      that  the  600/.  in  question  was  a  loan,  and  not  a  gift,  the 
WoodwaeD  . 

V.  present  appeal  was  brought  from  his  Honor's  decision. 

Woodward* 

Mr.  Malins  and  Mr.  Freeman  for  the  Appellant. 

Mr.  Bacon  and  Mr.  Surruge  for  the  claimant* 

Mr.  Craig  and  Mr.  Roberts  for  the  Plaintiff  in  the 
8uit. 


Mr.  Freeman  in  reply. 


The  Lord  Chancellor,  aAer  stating  the  facts  of  the 
case  down  to  the  death  of  the  testator,  the  non-existence 
of  any  prior  claim,  and  the  raising  by  the  claimant  of 
her  present  claim,  proceeded  as  follows  : —       ' 

Wisely  or  otherwise  this  Court  has  established  the 
independent  personality  of  a  feme  covert  with  respect  to 
property  settled  to  her  separate  use.  It  is  a  remarkable 
instance  of  legislation  by  judicial  decision,  whereby  the 
old  common  law  has  been  entirely  abrogated  and  the 
power  of  the  wife  to  contract  with  her  husband  has  been 
established.  I  do  not  go  so  far  as  to  say  that  in  the 
bare  case  of  a  sum  of  money,  part  of  the  income  of  her 
separate  estate,  being  handed  oyer  by  her  to  her  husband, 
this  Court  would  of  necessity  raise  an  assumpsit  for  the 
repayment  of  the  money  so  handed  over.  But  it  is  quite 
clear  that  if  money,  part  of  the  income  of  her  separate 
estate,  be  handed  over  by  her  to  her  husband,  upon  a  con- 
tract of  loan,  she  may  sue  her  husband  upon  that  contract. 
— [His  Lordship  then  went  through  and  commented  on 
the  eyidence  in  the  present  case,  remarking  on  the  affi- 
davit of  the  claimant;  that,  with  reference  to  Mr.Befoan^M 

testimony. 
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Woodward 


testimony,  it  was  more  conclusive ;  that,  with  regard  to  the         1 863. 
evidence  of  the  testator's  son,  it  was  difficult  to  put  any 
great  reliance  upon  the  use  of  the  word  "given"  in  a  r. 

conversation,  supposing  even  that  conversation  to  be  ac-  Woodward. 
curately  represented  by  the  witness,  nor,  in  effect,  would 
it  be  material,  inasmuch  as  if  there  had  been  a  contract 
of  loan  the  effect  of  the  contract  could  not  be  done 
away  with  by  the  claimant  telling  the  witness,  the  son  of 
the  borrower,  that  the  money  was  a  gift  on  her  part; 
and  that  a  similar  observation  applied  to  the  affidavit  of 
Mary  Askew.  With  reference  to  the  evidence  of  the 
testator's  solicitor  and  of  the  testator's  brother,  his  Lord- 
ship remarked  that  the  mere  fact  that  the  testator  did 
not  include  the  600/.  debt  in  the  enumeration  of  the 
debts  he  owed  amounted  to  little  or  nothing,  and  did  not 
affect  the  question,  supposing  evidence  to  exist  that  the 
advance  was  a  debt,  and  neither  a  gift  nor  a  contribu- 
tion to  the  household  expenses.  His  Lordship  then 
proceeded  thus : — ] 

Upon  the  whole  case  I  think  that  the  distinct  oath  of 
the  claimant  is  confirmed  in  the  strongest  manner  by 
the  testimony  of  Mr.  Bevariy  which  is  direct  testimony, 
proving,  out  of  the  mouth  of  the  testator,  the  borrower 
himself,  the  existence  of  an  engagement  on  his  part  to 
repay  the  money  borrowed.  The  claimant  has  estab- 
lished her  position  as  a  creditor  upon  the  testator's 
estate,  and  her  proof  in  respect  of  this  600/;  must  be 
allowed. 
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1863. 


Ma^  S. 

June  12,  20. 

AugUit  4. 

Before  The 

LORDI  Jul- 
TICBl. 


COLYER  V.  COLYER. 
PAWLEY  V.  COLYER. 

rpHIS  was  an  appeal  by  a  Petitioner  named  Maria 
Pawley  from   an  order  of  the  Vice   Chancellor 


A  tenant  for 
life  of  mort- 
gaged pro- 
perty,  which, 


Kindersley  in  a  suit  of  Colyer  v.  Colyer^  whereby  his 
Honor  dismissed  her  petition  with  costs.  The  appeal 
was  heard  with  the  original  hearing  (by  consent  of  all 
morrre/wL  Parties)  of  a  suit  of  Pawley  v.  Colyer,  which  was  a 
in  settlement,  redemption  suit  instituted  by  the  Appellant  in  the  Court 
petkion^in^a     ^^  ^^  Master  of  the  Rolls. 

suit  between 
persons  claim- 
ing under  the 
mortgagee, 
who,  on  his 
side,  had 
settled  the 
mortgoge 
debt ;  and  by 
such  petition 
the  Petitioner 
sought  liberty 
to  pay  into 
Court  the 


The  following  were  the  facts  of  the  case,  which  were 
complicated,  but  which  it  is  necessary  to  state  in  detail, 
in  order  to  render  intelligible  the  decree  in  the  suit  of 
Pawley  v.  Colyer ,  which  it  is  considered  useful  to  set 
out  in  extenso  : — 

By  an  indenture  dated  the  31st  of  October,  18S1, 
Henry  Pawley  mortgaged,  by  demise  for  1,000  years, 

to 


mortgage  debt, 
and,  on  so 

doing,  an  order  for  transfer  of  the  mortgage  to  her,  or  to  such  person  or  persons  as  she 
should  direct  Held^  affirming  the  decision  of  the  Vice  Chancellor  Kindersley,  that 
the  petition  was  rightly  dismissed  with  costs,  as,  in  the  absence  of  special  contract, 
all  that  a  mortgagee  is  compellable  to  do  is  to  reconvey  to  the  mortgagor  or  his 
assigns,  and  he  may  refuse  to  convey  the  mortgaged  premises  to  any  one  who  is  to 
become  by  that  conveyance  mortgagee  or  assignee  of  the  mortgagee.  Jame*  v.  Biou 
(3  SuHtntt,  234,  241)  followed. 

Tiie  tenant  for  life  of  property  held  by  a  mortgagee  in  possession  filed  a  bill  to 
redeem  all  the  charges  on  the  property,  including  a  legacy  charged  upon  it  by  the  will 
of  an  ancestor  of  her  testator;  for  an  account  of  what  was  due  to  herself  in  respect  of 
the  excess  of  the  rents  received  by  the  mortgagee  beyond  interest  on  the  mortgage 
debt ;  for  a  charge  upon  the  property  in  respect  of  what  was  so  due ;  and  for  con^ 
sequential  relief: — Held^ 

1.  That  she  had  a  right  to  a  charge  upon  the  property  for  the  excess. 

2,  That  she  had  a  right,  in  case  she  redeemed,  to  all  the  costs  of  the  suit  as  against 
the  parties  taking  in  remainder  under  her  testator's  will. 

Form  of  decree  in  these  respects,  and  directing  redemption  according  to  the  priorities 
of  the  incumbrances  and  the  rights  of  the  parties  taking  under  the  Plaintiff's  testator's 
will,  and  of  settling  the  ultimate  equity  of  redemption  subject  to  the  trusts  of  such 
will ;  also  as  regarded  a  derivative  mortgage. 
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to  James  Colyer^  his  son-in-law,  for  800/.,  certain  here-  looo, 

ditaments  in  the  parishes  oi  Eynsford  and  Farningham  Colyer 

in  Kent  or  one  of  them,  whereof  Henry  Pawley  was  «• 

,  .     -        .       ,  Colyer. 

seised  m  fee  simple. 


Henry  Pmcley  had  three  children,  viz. :  a  son,  John 
Pawley^  and  two  daughters,  Grace  Pawley  and  Mary^ 
who  in  181^  had  married  James  Colyer, 

By  indentures  dated  respectively  the  27th  of  December^ 

1823,  the  above-mentioned  mortgage  for  800/.  was  trans- 
ferred to  William  Hardyman  Colyer  and  Charles  Colyer 
upon  trust  to  receive  and  get  in  and  invest  the  mortgage 
money  and  interest  (together  with  certain  other  trust 
funds  in  one  of  the  indentures  now  in  statement  referred 
to,  and  in  which  was  included  a  sum  of  3,712/.  Is,  6d. 
secured  by  the  bond  of  William  Hardyman  Colyer), 
and  to  stand  possessed  thereof  upon  certain  trusts  for 
the  benefit  of  Mary  Colyer,  during  her  life ;  and  after 
her  death  in  trust  for  all  or  any  or  such  one  or  more 
of  the*  child  and  children  of  James  Colyer  by  her  or 
any  future  wife  as  therein  mentioned. 

Henry  Pawley  by  his  will  dated  the  9th  of  December, 

1824,  devised  to  his  wife,  Grace  Pawley  the  elder,  and 
her  assigns  certain  specified  real  estate,  including  the 
hereditaments  comprised  in  the  mortgage  of  the  31st  of 
October,  1821,  and  which  were  described  as  commonly 
called  and  known  by  the  name  of  Buss^  Farm,  subject 
as  to  part  of  such  real  estate  to  a  certain  rent-charge  to 
which  they  were  subject ;  and  after  her  decease  he  gave 
and  devised  the  said  premises  so  subject  as  aforesaid  to 
his  son  John  Pawley  and  to  his  heirs  and  assigns  for 
ever,  subject  and  chargeable  nevertheless  to  and  with  the 
payment  of  a  legacy  of  1,000/.  to  the  testator's  daughter 
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Grace  Pawley,  and  of  the  like  legacy  to  his  daughter 
Mary  Co  Iyer, 

Henry  Pawley  died  on  the  7th  of  September ^  18S5* 

By  an  indenture  dated  the  2^rd  of  November^  1829, 
and  indorsed  on  the  mortgage  deed  of  31st  October y 
1821,  John  Pawley  further  charged  the  hereditaments 
therein  comprised  with  a  sum  of  200/.  and  interest  in 
favor  of  Jamee  Colyer. 

Grace  Pawley  the  elder,  the  widow  of  Henry  Pawley , 
died  on  the  25th  of  January ^  1832,  and  prior  to  the 
date  of  the  indentures  next  hereinafter  mentioned  Mary 
Colyer*s  legacy  of  1,000/.  was  paid. 

By  indentures  of  lease  and  release  dated  respectiyel  j 
the  2nd  and  3rd  of  December,  1833,  and  the  release 
being  made  between  John  Pawley  of  the  first  part, 
Grace  Pawley  of  the  second  part,  and  James  Colyer  of 
the  third  part,  the  hereditaments  comprised  in  the  mort- 
gage deed  of  31st  October,  1821,  were  conveyed  in  fee 
to  James  Colyer  by  way  of  mortgage  for  securing 
2,000/.,  one  moiety  thereof  being  made  up  of  the  two 
sums  of  800/.  and  200/.  already  owing,  and  the  other 
moiety  being  a  fresh  advance  to  John  Pawley. 

By  indentures  of  lease  and  release  dated  respectively 
the  2nd  and  3rd  of  June,  1837,  and  the  release  being 
made  between  John  Pawley  of  the  first  part,  Grace 
Pawley  his  sister  of  the  second  part,  and  James  Colyer 
of  the  third  part,  after  reciting  that  Grace  Pawley*s 
1,000/.  legacy  under  her  father's  will  had  not  been  paid, 
and  that  James  Colyer  had  agreed  to  take  upon  himself 
the  payment  thereof,  and  that  Grace  Pawley  had  agreed 

to 
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to  release  John  Pawley  from  all  future  personal  liability        1863. 
to  pay  the  same,  without  prejudice  to  the  charge  upon       ^'^ 
the  hereditaments  devised  by  Henry  Pawley^s  will  in  v, 

respect  of  such  legacy  ;  and  reciting  in  effect  that,  upon 
an  account  stated  between  them,  John  Pawley  was  in- 
debted to  James  Colyer  in  a  balance  of  600/.  (exclusive      Colyer. 
of  the  2,000/.  secured  by  the  mortgage  of  3rd  December^ 
1833),  and  that  James  Colyer  had  immediately  before 
the  execution  of  the  indenture  now  in  statement  lent 
John  Pawley  a  further  sum  of  500/. :  it  was  witnessed 
that,  in  consideration  of  the  sums  of  500/.  and  500/.  so 
due  and  paid,  and  in  consideration  of  James  Colyer* s 
having  made  himself  liable  to  pay  the  1,000/.  legacy  to 
Grace  Pawley ^  making  together  2,000/.,  and  in  con- 
sideration of  further  sums  to  be  advanced  not  exceeding 
with  the  said  2,000/.  the  sum  of  3,000/.,  John  Pawley 
charged  the  hereditaments  comprised  in  the  indentures 
of  2nd  and  3rd  December ,  1833,  with  the  payment  of 
the  said  2,000/.,  with  interest,  and  such  further  sum  or 
sums  of  money  as  should  be  thereafter  advanced  to  him 
by  James  Colyer  (not  exceeding  3,000/.),  with  interest, 
in  addition  to  the  2,000/.  and  interest  secured  by  the  in- 
dentures of  2nd  and  3rd  December ^  1833.     And  by  the 
indenture  now  in  statement  certain  specified  heredita- 
ments (being  those  devised  by  the  will  of  Henry  Pawley^ 
other  than  Buss"  Farm),  and  also  all  and  singular  other 
the  messuages  or  tenements,  lands,  hereditaments  and 
premises  whatsoever  of  John  Pawley,  or  of  which  he 
was  possessed  or  interested  in  possession,  reversion,  re- 
mainder or  expectancy,  in  the  several  parishes  of  JEyns- 
ford  and  Farningham  aforesaid,  or  either  of  them,  were 
with  their  appurtenances  released  to  James  Colyer  in 
fee  simple  by  way  of  mortgage  for  securing  the  2,000/. 
and  interest  and  further  advances  and  interest     By  the 
same  indenture  James    Colyer  covenanted  with  John 
Pawley  that  he  would  not  call  in,  and  John  Pawley 
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covenanted  with  James  Colyer  that  he  would  not  pay 
offy  the  said  sums  of  2,000/.  and  2,000/.,  or  any  further 
sum  which  might  be  advanced,  without  eighteen  months' 
notice. 

By  an  indenture  dated  the  28th  of  Marchy  1844,  and 
made  between  John  Pawley  of  the  first  part,  James 
Colyer  of  the  second  part,  and  William  Hardyman 
Colyer  of  the  third  part,  John  Pawley  mortgaged  to 
William  Hardyman  Colyer  in  fee  all  and  singular  the 
several  hereditaments  and  premises  comprised  in  the  here- 
inbefore-stated indentures  with  their  appurtenances,  to 
secure  800/.  and  interest  and  further  advances  and  inte- 
rest, such  further  advances,  not  to  exceed  with  the  800/. 
the  sum  of  1,000/.  And  by  the  indenture  now  in  state- 
ment James  Colyer  covenanted  not  to  advance  any  further 
moneys  pursuant  to  the  proviso  in  that  behalf  contained 
in  the  indenture  of  3rd  June^  1837,  but  that  he  would, 
out  of  the  moneys  which  should  be  received  by  him  under 
the  same  indenture,  pay  Grace  Pawley ^  her  executors, 
administrators  or  assigns,  her  legacy  of  1,000/.,  and 
keep  William  Hardyman  Colyer  indemnified  against  it. 


John  Pawley  by  his  will  dated  the  11th  oi  November ^ 
1840,  and  therefore  made  before  the  date  of  the  lastly- 
hereinbefore-stated  indenture,  after  directing  payment 
of  his  debts  and  funeral  and  testamentary  expenses  out 
of  his  residuary  personal  estate,  gave  and  devised  to 
Charles  Brown  and  William  Crockford  all  his  freehold 
messuages  or  tenements,  farms,  lands,  hereditaments 
and  real  estate  and  estates  whatsoever  situate  in  the 
several  parishes  of  Farningham  and  Eynsford  and 
Chelsjieldy  in  Kent  or  elsewhere,  with  their  appurte- 
nances, to  hold  the  same  (subject  to  the  mortgage  then 
lately  executed  by  him  the  said  testator  to  his  brother- 
in-law  James  Colyer  of  certain  parts  of  his  said  freehold 
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estates)  unto  and  to  the  use  of  the  said  Charles  Brown  1863. 
and  William  Crockfordy  their  heirs  and  assigns,  upon 
trust  from  time  to  time  with  and  out  of  the  rents,  issues 
and  profits  of  his  said  freehold  messuages  or  tenements.  Colter. 
farms,  lands,  hereditaments  and  real  estate  and  estates,  P^wley 
but  subject  and  without  prejudice  to  the  said  mortgage  Colybr. 
thereinbefore  referred  to,  to  pay  the  necessary  expenses 
of  keeping  the  same  hereditaments  and  every  of  them 
in  good  and  tenantable  repair  and  condition,  and  also  of 
keeping  the  same  messuages  or  tenements  and  all  erections 
and  buildings  well  and  sufficiently  insured  against  fire 
(except  only  in  such  cases  where  the  lessee  or  lessees  of 
the  same  hereditaments  or  any  part  of  them  was  or  were 
liable  to  repair  and  insure  the  same) ;  and  after  payment 
thereof,  and  subject  thereto  and  otherwise  subject  as 
aforesaid,  from  time  to  time  to  pay  the  clear  residue  of 
such  rents,  issues  and  profits  to  his  wife  Maria  Pawley 
during  her  life  (provided  she  should  so  long  continue  his 
widow  and  unmarried,  but  not  otherwise)  to  and  for  her 
own  use  and  benefit ;  and  upon  and  after  the  decease  or 
marriage  of  Maria  Pawley  (whichever  event  should  first 
happen),  and  in  case  there  should  be  no  child  of  his 
marriage  with  her  who  should  be  living  at  the  time 
of  such  her  decease  or  marriage  again,  upon  trust,  after 
and  subject  to  the  payment  of  the  necessary  expenses 
of  keeping  the  said  hereditaments  in  repair  and  insured 
against  fire  as  aforesaid,  and  also  subject  to  the  said 
mortgage  affecting  part  of  the  said  hereditaments  as 
aforesaid,  to  pay  one  moiety  of  the  clear  residue  of  the 
rents,  issues  and  profits  of  the  said  hereditaments  to  his 
sister  Mary  Colyer  for  her  life,  and  to  pay  the  other 
moiety  of  the  clear  residue  of  such  rents,  issues  and 
profits  as  aforesaid  to  his  sister  Grace  Pawley  for  her 
life;  and  upon  and  after  the  decease  of  Mary  Colyer y 
then,  as  to  one  moiety  of  the  said  messuages  or  tene- 
ments, farms,  lands,  hereditaments  and  real  estate  and 
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estates,  with  the  appurtenances  (subject  to  the  said  mort- 
gage as  aforesaid),  upon  varioi^  trusts  for  the  benefit 
of  the  children  of  Mary  Colyer ;  and  upon  and  after 
the  decease  of  Grace  Pawley,  then,  as  to  the  other  moiety 
of  the  said  messuages,  tenements,  lands,  hereditaments 
and  real  estate  and  estates,  with  the  appurtenances  (sub* 
ject  to  the  said  mortgage  as  aforesaid ),  upon  various 
trusts  for  the  benefit  of  the  children  of  Grace  Pawley  ; 
but  in  case  it  should  happen  that  either  one  of  them 
Mary  Colyer  and  Grace  Pawley  should  happen  to 
die  without  leaving  any  child  of  her  body  lawfully 
begotten  living  at  the  time  of  her  decease,  then  and  in 
that  case  upon  trust  from  and  after  the  decease  of  such 
either  one  of  them  Mary  Colyer  and  Grace  Pawley 
who  should  so  die  without  leaving  any  child  as  afore- 
said, to  pay  the  whole  of  the  clear  residue  of  the  rents, 
issues  and  profits  as  aforesaid  (subject  to  the  said  mort- 
gage and  otherwise  subject  as  aforesaid)  unto  the  other 
or  survivor  of  them  Mary  Colyer  and  Grace  Pawley 
who  might  happen  to  be  living  at  the  death  of  such 
either  one  of  them  as  aforesaid  for  the  life  of  such  sur- 
vivor ;  and  upon  and  after  the  decease  of  the  survivor  and 
longest  liver  of  them  Mary  Colyer  and  Grace  Pawley^ 
and  in  case  such  survivor  or  longest  liver  should  leave 
any  child  or  children  of  her  body  lawfully  begotten 
living  at  such  her  decease,  then,  as  to,  for  and  concern- 
ing the  whole  of  his  said  messuages  or  tenements,  farms, 
lands,  hereditaments  and  real  estate  and  estates  and  every 
part  thereof,  with  the  appurtenances  (subject  to  the  said 
mortgage  as  aforesaid),  upon  trust  for  such  last-men- 
tioned child  if  only  one ;  and  if  more  than  one  then  unto 
all  and  every  such  children  equally  to  be  divided  between 
or  among  such  children,  share  and  share  alike  as  tenants 
in  common  (and  not  as  joint  tenants),  and  his  or  her  or 
their  respective  heirs  and  assigns  for  ever ;  and  in  case 
it  should  happen  that  at  the  time  of  the  decease  of  the 
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survivor  or  longest  liver  of  Mary    Colyer  and  Grace        1863. 
Pawley  as  aforesaid  tl^pre  should  be  no  such  child  of      ^^^T^"^ 
the  body  of  such  survivor  lawfully  begotten  then  living,  ©. 

then  upon  trust  (subject  as  aforesaid)  for  his  own  right 
heirs  for  ever.   And  the  testator  thereby  appointed  Charlei 
Brown  and  William  Crockford  trustees  and  executors.       Colter. 
and  his  wife  Maria  Pawley  executrix  of  his  will. 

By  a  codicil  to  his  will  dated  the  8th  of  January ^ 
1846,  John  Pawley  appointed  William  Dray  his  exe- 
cutor and  trustee  instead  of  William  Crockford. 

John  Pawley  died  in  September,  1849,  and  his  will 
and  codicil  were  proved  on  the  17th  of  October ,  1849, 
by  his  widow  Maria  Pawley  and  by  Charles  Brown  and 
William  Dray, 

Maria  Pawley  did  not  marry  again  after  the  death 
o{  John  Pawley. 

William  Hardyman  Colyer  died  in  September ,  1 845. 

By  an  indenture  dated  the  16th  of  May^  1850  (in- 
dorsed on  the  mortgage  deed  of  the  28th  of  March, 
1844),  and  made  between  the  executors  and  trustees 
of  William  Hardyman  Colyer^s  will  of  the  first  part, 
James  Colyer  of  the  second  part,  Charles  Colyer,  who 
was  the  surviving  trustee  of  the  settlement  of  27th  Z>e- 
cember,  1823,  of  the  third  part,  and  John  Hayward  of 
the  fourth  part,  after  recitals  showing  the  title  of  the 
parties  of  the  first  part;  and  reciting  that  the  principal 
sum  of  800/.  secured  by  the  mortgage  of  28ih  March, 
1844,  still  remained  due,  but  that  all  interest  had  been 
paid,  and  also  that  the  two  principal  sums  of  2,000/.  and 
2,000/.  secured  by  the  mortgage  deeds  of  the  2nd  and 
Srd  December,  1833,  and  3rd  June,  1837,  still  remained 
due  to  James  Colyer  upon  the  last-mentioned  mortgage 
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1863.  securities;  and  reciting  that  it  had  been  agreed  between 
the  parties  thereto  of  the  second  and  third  parts  respec- 
tively that  the  within-mentioned  mortgage  security  for 
800/.  and  interest,  viz.  that  of  the  28th  March,  1844, 
although  subsequent  in  date  to  tlie  two  before-mentioned 
securities  to  James  Colyer  for  2,000/.  and  2,000/.  and 
interest  respectively,  should  stand  in  priority  of  payment 
over  such  last-mentioned  securities  to  James  Colyer,  and 
that  James  Colyer  had  accordingly  consented  to  join  in 
and  execute  the  indenture  now  in  statement,  and  to  enter 
into  such  covenant  on  his  part  as  was  thereinafter  con- 
tained, and  that  Charles  Colyer  had  agreed  to  take  a 
transfer  of  the  therein  within-written  mortgage  security 
for  800/.  and  interest  in  manner  thereinafter  expressed ; 
it  was  witnessed  that,  in  consideration  of  800/.  paid  by 
Charles  Colyer  to  the  parties  thereto  of  the  first  part,  all 
and  singular  the  hereditaments  and  premises  comprised 
in  the  therein  within-written  indenture  of  the  28th  of 
March,  1844,  were  released  to  John  Hay  ward  and  his 
heirs,  to  the  use  of  Charles  Colyer,  his  heirs  and  assigns 
for  ever,  subject  nevertheless  as  to  such  part  of  the  same 
hereditaments  to  which  the  same  related  to  the  mort- 
gage thereon  for  securing  800/.  and  interest  created  by 
the  indenture  of  the  31st  of  October,  1821,  and  as  to  all 
the  hereditaments  comprised  in  the  therein  within-wriiten 
indenture  subject  to  the  proviso  for  redemption  contained 
in  the  therein  within- written  indenture.  By  virtue  of 
the  same  indenture  and  a  deed  poll  dated  the  following 
day,  and  also  indorsed  on  the  indenture  of  28th  March^ 
1844,  the  principal  sum  of  800/.  secured  by  the  therein 
within-written  indenture  and  all  the  interest  thereon  was 
assigned  to  Charles  Colyer,  his  executors,  administra- 
tors and  assigns  in  part  payment  of  the  bond  debt  of 
3,712/.  7*.  6d.  due  from  William  Hardy  man  Colyer^ 
which  was  comprised  in  the  settlement  of  27th  December^ 
1823. 

By 
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By  a  written  memorandum  dated  the  2 1st  of  April, 
1854,  and  signed  by  James  Colyer,  after  reciting  that  he 
was  entitled  to  the  mortgage  for  2,000/.  charged  upon 
certain  hereditaments  at  Eynsford  and  Farningham  by 
the  indentures  of  Snd  and  3rd  December ^  1833,  but  whicli 
hereditaments  were  subject  to  two  mortgage  securitios 
for  800/.  and  800/.  and  interest,  having  priority  over  the 
said  mortgage  security  of  Snd  and  3rd  December ^  1833, 
respectively  created  by  the  indentures  of  21  st  October, 
1821,  and  28th  March,  1844,  and  reciting  that  Charles 
Colyer  had  lent  him  115/.,  James  Colyer  acknowledged 
the  deposit  with  Charles  Colyer,  in  order  to  secure  the 
payment  of  the  same  sum  with  interest,  of  the  indentures 
of  2nd  and  3rd  December,  1833,  and  undertook  that  as 
soon  as  the  prior  mortgages  of  the  31st  October,  1821, 
and  the  28th  March,  1844,  should  have  been  paid  off, 
and  the  title  deeds  and  writings  relating  to  the  said  here- 
ditaments and  premises  should  have  come  to  his  hands, 
or  be  in  his  possession  in  respect  or  in  right  of  the  said 
security  of  the  2nd  and  3rd  of  December,  1833,  the  same 
deeds  and  writings  should  be  delivered  up  by  him  to 
Charles  Colyer  for  further  securing  the  115/.  and  in- 
terest ;  and  further,  that  he  would  execute  a  legal  mort- 
gage of  the  hereditaments  and  premises  comprised  in  the 
indentures  of  2nd  and  Zr A  December,  1833,  to  secure  the 
same  sum  and  interest 
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In  September,  1859,  James  Colyer  entered  into  pos- 
session of  the  hereditaments  and  premises  comprised  in 
the  hereinbefore  stated  indentures  of  mortgage  as  mort- 
gagee thereof,  and  he  had  since  retained  possession 
thereof  and  received  the  rents  and  profits  thereof. 

Under  these  circumstances  the  suit  of  Colyer  v.  Colyer 
was  instituted  in  the  Court  of  the  Vice  Chancellor  Kin- 
dersley  by  Mary  Colyer  the  wife  of  James  Colyer,  by 
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686  CASES  IN  CHANCERY. 

1863.       her  next  friend,  as  Plaintiflf,  against  James  Colyer  her 

^"^^^^^      husband  and  Charles  Colyer  as  Defendants,  for  the  pur- 

V.  pose  of  carrying  into  effect  the  trusts  of  the  settlement 

Colter.       ^f  jj,^  27th  of  December,  1823. 
Pawlet 

V. 

CoLYBB.  In  this  suit  Maria  Pawley  presented  a  petition,  in 

which,  after  stating  in  part  to  the  effect  of  the  statements 
hereinbefore  contained,  she  stated  that  on  the  9th  of 
October^  1860,  a  summons  directed  to  the  above-named 
Defendant  was  issued  in  the  suit  on  behalf  of  the  Plaintiff* 
to  take  the  direction  of  the  Court  as  to  dealing  with  the 
mortgages  thereinafter  mentioned,  and  which  were  part 
of  the  trust  estate  in  question  in  the  cause,  and  which 
included,  amongst  others,  the  mortgage  for  800/.  of  Oc- 
tober  JJlst,  1821,  and  the  mortgage  for  800/.  of  March 
28th,  1844;  that  no  order  was  drawn  up  upon  this  sum- 
mons, but  that  the  Chief  Clerk  had  on  the  12th  October, 
1860,  indorsed  the  same  with  the  following  note,  viz.: — 
"  This  summons  to  stand  over,  with  liberty  to  renew  the 
application  in  Michaelmas  Term.  The  Defendant  not 
to  take  any  proceedings  to  realize  any  of  the  securities 
mentioned  in  the  summons,  or  any  other  securities  vested 
in  him  as  trustee  of  the  marriage  settlement  of  December 
27th,  1823,  until  the  application  has  been  disposed  of;** 
and  that  the  last-mentioned  application  had  not  been 
renewed  in  Michaelmas  Term,  nor  had  anything  further 
been  done  by  the  Plaintiff  to  get  such  application  dis- 
posed of.  That  on  the  28th  of  April,  1862,  an  order 
was  made  in  the  suit  appointing  William  Whiteley  and 
George  Dann  new  trustees  of  the  settlement  of  2>e- 
cember  27th,  1823,  in  substitution  for  William  Hardyman 
Colyer  deceased  and  the  Defendant  Charles  Colyer ; 
and  that  the  Plaintiff  itfary  Colyer  died  on  the  9th  of 
December,  1862. 

The   Petitioner  stated  that  the  yearly  rents  of  the 
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mortgaged  property  amounted  to  about  400/.,  that  1863. 
the  yearly  interest  upon  the  mortgages  and  charges 
amounted  to  220L,  and  she  claimed  to  be  entitled  to 
receive  the  difference  between  that  sum  and  the  amount 
of  the  rents ;  but  that  James  Colyer  refused  to  pay  it  to 
her,  and  that  since  he  had  entered  into  possession  of  the 
property  she  had  received  from  him  only  120/.,  and  that 
he  had  retained  and  still  retained  the  remainder  of  the 
rents  and  profits. 

The  Petitioner  further  stated,  that  in  consequence  of 
her  being  unable  to  obtain  from  the  Defendant  James 
Colyer  the  surplus  rents  and  profits  of  the  said  property, 
after  deducting  the  interest  due  on  the  mortgages,  her 
solicitors  gave  to  the  solicitors  of  the  Defendants  James 
Colyer  and  Charles  Colyer^  on  the  29th  of  September, 
1860,  a  notice  in  writing  on  her  behalf  of  her  intention 
to  redeem  the  mortgages ;  and  that  the  Defendant  James 
Colyer  thereupon  insisted  upon  his  right  not  to  be  re- 
deemed until  the  expiration  of  eighteen  months  from  the 
date  of  the  notice;  and  that  the  eighteen  months  expired 
on  the  29th  of  March,  1862.  The  Petitioner  then,  after 
referring  to  the  then  late  institution  by  her  of  the  suit  of 
Patoley  v.  Colyer  hereinafter  referred  to,  and  stating 
that  that  suit  was  being  prosecuted,  stated  that,  in  pur- 
suance of  the  notice  of  September  29th,  1860,  she  had 
applied  to  the  Defendant  Charles  Colyer  (in  whom,  as 
surviving  trustee  of  the  settlement  of  December  27th, 
1823,  the  said  two  several  mortgages  were  then  vested), 
and  had  requested  him  to  receive  the  said  two  several 
sums  of  800/.  and  800/.  respectively,  and  to  execute  to 
her,  or  to  such  person  as  she  should  appoint,  a  transfer 
of  the  same ;  but  that  Charles  Colyer ^  being  unable  to 
obtain  the  consent  of  the  Defendant  James  Colyer  and 
of  the  Plaintiff,  or  the  concurrence  of  William  Whiteley 
and  George  Dann,  and  being  further  restrained  by  the 
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proceedings  in  the  suit  of  Colyer  v.  Colyer^  had  refused 
to  accept  the  said  two  sums  of  800/.  and  800/.,  and  to 
execute  a  release  for  the  same. 

She  prayed  that  she  might  be  at  liberty  to  pay  into 
Court  in  the  suit  of  Colyer  v.  Colyer  the  said  two  several 
sums  of  800/.  and  800/.,  and  that  upon  such  payment 
being  made,  the  Defendant  Charles  Colyer  might  be  di- 
rected to  transfer  the  several  mortgage  securities  for  the 
same  sums  to  her,  or  to  such  person  or  persons  as  she 
should  direct. 


This  petition  was  served  upon  the  Defendant  Charles 
Colyer^  and  William  Whiteley  and  George  Dann  who 
were  new  trustees  of  the  settlement  of  27th  December, 
1823,  appointed  by  the  Court  in  the  suit,  but  in  whose 
fisivor  no  vesting  order  had  been  made,  the  legal  estate 
in  the  trust  property  remaining  in  the  Defendant  Charles 
Colyer. 

The  suit  of  Pawley  v.  Colyer ,  which  came  on  to  be 
heard  with  the  appeal  in  Colyer  v.  Colyer,  was  instituted 
by  the  Appellant  Maria  Pawley^  who,  after  stating  in 
her  bill  as  amended  and  reamended  to  the  effect  already 
stated,  down  to  and  inclusive  of  the  statement  as  to  the 
entry  of  and  retainer  of  rents  and  profits  by  James 
Colyer,  but  not  noticing  the  existence  of  the  settlement 
of  27th  December,  1823;  and  stating  the  notice  of  the 
29th  of  September,  1860,  of  her  intention  to  redeem  and 
James  Colyer  s  insistence  upon  his  right  to  eighteen 
months*  notice,  and  the  expiration  of  that  period ;  and 
stating  (amongst  other  things)  that  she  had  applied  to 
James  Colyer  for  an  account  of  the  rents  and  profits  of 
the  property  since  he  entered  into  possession  thereof  in 
September,  1859,  and  that  he  had  furnished  her  certain 
accounts,   but   that   they  contained  gross   errors:    she 

charged 
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charged  that  James  Colyer  had  cut  down  and  sold  some  18G3. 
valuable  timber  on  the  property,  that  the  cutting  down 
of  this  timber  was  unnecessary  and  improper,  and  had 
diminished  the  value  of  the  property  both  as  a  security 
for  the  money  charged  upon  it,  and  as  regarded  the 
enjoyment  of  the  property  by  her  as  tenant  for  life  of  it. 

The  bill  further  stated  that  the  sums  of  800/.  and 
800/.  respectively  secured  by  the  mortgages  of  the  31st 
of  October^  1831,  and  the  28th  of  March,  1844,  were 
subject  to  the  trusts  of  the  settlement  of  the  S7th  of 
December^  1823,  and  that  George  Dann  and  William 
Whiteley  were  the  then  trustees  of  that  settlement ;  that 
James  Colyer  alleged  that  the  sum  of  115/.  secured 
by  the  memorandum  of  the  21st  of  April,  1854,  had 
been  paid,  and  was  no  longer  due  to  Charles  Colyer, 
but  that  Charles  Colyer  had  instituted  a  suit  against 
James  Colyer  to  have  all  accounts  between  them  taken, 
and  that  a  cross  suit  for  a  similar  purpose  had  been 
instituted  by  James  Colyer  against  Charles  Colyer,  and 
that  this  sum  of  115/.  was  one  of  the  disputed  items  of 
account  in  those  suits;  that  the  legacy  of  1,000/.  given 
by  the  will  of  Henry  Pawley  to  Grace  Pawley  had 
not  been  paid  to  her  by  the  Defendant  James  Colyer, 
but  was  still  owing  to  her ;  that,  in  consequence  of  the 
disputes  and  litigation  between  James  Colyer  and 
Charles  Colyer,  it  was  impossible  for  the  Plaintiff  to 
ascertain  what  was  due  to  them  respectively  in  respect 
of  the  mortgage  for  securing  the  2,000/.  and  interest ; 
that  John  Pawley  had  no  issue,  and  that  he  left  Grace 
Pawley  and  Mary  Colyer,  deceased,  his  sisters  and 
co-heiresses  at  law;  that  Grace  Pawley  had  never 
been  married;  that  Mary  Colyer  had  eight  children, 
only  of  whom  seven,  namely,  Charlotte  the  wife  of 
George  Dann,  William  Hardyman  Colyer,  Grace  the 
wife  of  Joseph  Marriott,  Mary  Ann  the  wife  of  William 

Penrice, 
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1 863.  PenricCy  Sarah  the  wife  of  Benjamin  Daniels  Christian, 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  were 
then  living,  and  that  Mary  Colyer  died  on  the  9th 
oi  December  f  1862. 

The  Defendants  to  the  reamended  bill  in  Patoley  v. 
Colyer  were: — James  Colyer y  Charles  Colyer y  Grace 
Pawleyy  George  Dann  and  Charlotte  his  wife,  Joseph 
Marriott  and  Grace  his  wife,  Elizabeth  Ann  Colyer, 
Charles  Browny  William  Drayy  and  Benjamin  Daniels 
Christian  and  Sarah  his  wife,  William  Hardyman 
Colyer y  William  Penrice  and  Mary  Ann  his  wife,  and 
Friend  Elisha  Colyer,  all  out  of  the  jurisdiction,  and 
William  Wliiteley. 

The  prayer  of  the  re-amended  bill  was — 
(1.)  For  an  account  of  what  was  due  to  the  Defendant 
Charles  Colyer  for  principal  money  and  interest  in  re- 
spect of  the  sums  of  800/.  and  800/.  respectively  secured 
by  the  mortgages  of  the  31st  of  October,  1821,  and  the 
28th  o{  March,  1844. 

(2.)  For  an  account  of  the  rents  and  profits  of  the 
said  mortgaged  premises  received  by  the  Defendant 
James  Colyer  since  his  taking  possession  thereof,  or 
which,  but  for  his  wilful  default,  he  might  have  re- 
ceived, including  an  account  of  all  timber  cut  by  him 
on  the  mortgaged  property  and  of  the  value  thereof;  and 
an  account  of  what  was  due  to  him  for  principal  money 
and  interest  in  respect  of  the  200/.  and  1,000/.  part  of 
the  sum  of  2,000/.  secured  by  the  mortgage  of  the  2nd 
and  3rd  of  December,  1833,  and  of  the  2,000/.  secured 
by  the  mortgage  of  the  2nd  and  3rd  o{  June,  1837. 

(3.)  For  an  account  of  what  was  due  to  the  Defendant 
Grace  Pawley  in  respect  of  the  legacy  of  1,000/.  be- 
queathed  to  her  by  the  will  of  Henry  Pawley. 

(4.)  For 
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(4.)  For  liberty  to  redeem  the  said  mortgaged  here- 
ditaments and  premises,  as  against  the  Defendants  Charles 
Colyer  and  James  Colyer^  upon  payment  by  the  Plaintiff 
of  what  should  be  found  due  to  the  Defendants  Charles 
Colyer^  Grace  Pawley  and  James  Colyer  respectively 
on  taking  the  accounts,  after  deducting  from  the  sum 
which  should  be  found  due  to  the  Defendant  James 
Colyer  the  sum  which  should  be  found  due  to  the  De- 
fendant Grace  Pawley  in  respect  of  her  said  legacy. 

(5.)  For  a  declaration,  if  it  should  appear  that  any 
part  of  the  principal  sums  secured  by  the  thereinbefore- 
stated  mortgages  had  been  paid  and  satisfied  out  of  the 
rents  and  profits  of  the  said  mortgaged  hereditaments 
and  premises,  that  the  Plaintiff  was  entitled  to  a  lien  on 
the  said  hereditaments  and  premises  for  so  much  of  the 
said  principal  sums  as  had  been  so  paid  and  satisfied 
with  interest  thereon,  the  Plaintiff  undertaking  to  stand 
seised  of  the  equity  of  redemption  of  the  said  heredita- 
ments and  premises,  subject  to  the  repayment  of  the 
sums  which  should  be  paid  by  her,  and  to  such  lien  as 
aforesaid  upon  the  trusts  declared  thereof  by  the  will  of 
James  Pawley. 

(6.)  For  an  injunction  against  the  Defendant  James 
Colyer  to  restrain  him  from  cutting  down  or  otherwise 
wasting  any  trees  standing  and  growing  upon  the  said 
hereditaments  and  premises. 

(7.)  For  payment  of  the  costs  of  the  suit  by  the  De- 
fendants James  Colyer  and  Charles  Colyer. 

(8.)  For  further  or  other  relief. 


1863. 


Pawlet 

V. 

CoLTsa. 


Answers  having  been  put  in  by  the  Defendants  James 
Colyer  andCharles  Colyer,  this  suit  o{  Pawley  v.  Colyer 
now  came  on  by  consent  of  all  parties  to  be  heard  ori- 
ginally before  their  Lordships,  together  mth  the  appeal 
in  Colyer  v.  Colyer. 

Mr. 
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Mr.  G*  M.  Giffard  and  Mr.  John  Pearson  appeared 
for  the  Appellant  and  Plaintiff  Maria  Pawhy  ;  and 

Mr.  Southffate,  Mr.  Marten  and  Mr.  JE.  K,  Karslake 
for  other  parties. 

Judgment  reserved. 


The  Lord  Justice  Turner. 

Aug.  4.  This  case  comes  before  us  on   a   petition  by   Mrs. 

Pawley,  the  tenant  for  life  under  the  will  of  her  late 
husband,  Mr.  Pawley,  the  mortgagor  of  certain  real 
estates  which  are  subject  to  several  mortgages,  of  which 
the  first  is  vested  in  Charles  Colyer  as  surviving  trustee 
of  a  settlement  under  which  the  children  oi  James  Colyer 
have  now  become  beneficially  entitled,  and  the  second  is 
vested  in  James  Colyer  himself.  The  first  suit  (that  of 
Colyer  v.  Colyer)  relates  only  to  the  trusts  for  the  benefit 
of  the  children  oi  James  Colyer.  The  second  suit  (that 
of  Pawley  v.  Colyer)  is  a  suit  by  Mrs.  Pawhy  for  the 
redemption  of  both  of  these  mortgages. 

A  petition  was  presented  by  Mrs.  Pawley  in  the  first 
suit  asking  that  she  might  be  at  liberty  to  pay  into  Court 
the  sums  of  800/.  and  800/.  representing  the  first  mort- 
gage, and  that  Charles  Colyer  the  surviving  trustee 
might  be  directed  to  transfer  the  mortgage  to  the  Plain- 
tiff, or  to  such  person  or  persons  as  she  should  direct. 
This  petition  was  heard  before  his  Honor  the  Vice  Chan- 
cellor Kindersley,  and  was  by  him  dismissed  with  costs, 
and  his  Honor's  order  is  now  brought  before  us  by  way 
of  appeal. 

The 
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The  other  suit  comes  before  us  by  consent  on  the 
original  hearing. 

The  first  question  is,  whether  the  petition  in  Colyer 
V.  Colyer  was  properly  dismissed.  In  my  judgment  it 
was.  The  case  of  James  v.  Biou  (a)  is  decisive  against 
what  is  asked  by  the  petition.  Lord  Eldon  there  speaks 
of  the  Defendant  in  that  case  being  as  mortgagee  ''  in 
this  situation,  that  she  might  refuse  to  convey  the  mort- 
gaged premises  to  any  one  who  was  to  become  by  that 
conveyance  mortgagee  or  assignee  of  the  mortgagee;" 
the  reason  assigned  being,  that  '^  no  mortgagee  can  be 
compelled  to  place  another  person  in  his  stead  as  mort- 
gagee." In  the  present  case  tHere  is  no  contract  to 
transfer  the  mortgage ;  and,  in  the  absence  of  contract,  I 
am  at  a  loss  to  see  upon  what  ground  the  mortgagor  can 
compel  the  mortgagee  to  transfer.  The  contract  is,  to 
reconvey  to  the  mortgagor  or  his  assigns ;  and  this  is 
all  that  the  mortgagee  is  compellable  to  do.  It  was 
argued,  on  the  part  of  the  Appellant,  that  she  could  not 
safely  pay  the  money  to  Charles  Colyer  on  account  of 
the  proceedings  in  this  suit.  But  the  answer  to  this  is, 
that  she  is  not  entitled  to  make  the  payment  at  all.  As 
I  have  said,  the  petition  was,  in  my  judgment,  without 
foundation,  and  was  rightly  dismissed  with  costs. 


1863. 


There  remains  the  question  what  decree  ought  to  be 
made  in  the  redemption  suit  of  Pawley  v.  Colyer. 

There  is  no  question  as  to  the  parties.  First,  there  is 
Charles  Colyer,  in  respect  of  the  first  mortgage  upon 
the  property  ;  secondly,  James  Colyer,  in  respect  of  the 
second  mortgage ;  and,  thirdly,  the  parties  entitled  under 
the  will  of  Mr.  Pawley  the  mortgagor.     Charles  Colyer 

claims 
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claims  also  a  charge  on  the  mortgage  vested  in  James 
Colyer. 

Under  these  circumstances  the  right  course  in  framing 
the  decree  seems  to  be,  in  the  first  place,  to  deal  with 
the  case  as  if  the  Plaintiff  was  not  merely  tenant  for 
life,  but  tenant  in  fee.  Assuming  her  to  be  so  entitled, 
there  would  be  no  difficulty ;  and  the  only  unusual 
direction  would  be  as  to  an  account  of  what  is  due  to 
Charles  Colyer  in  respect  of  his  alleged  charge  on  the 
mortgage  debt  due  to  James  Colyer.  There  must  also, 
of  course,  be  an  account  of  the  rents  and  profits  received 
by  James  Colyer, 

The  next  question  is,  what  modification  must  be  made 
of  a  decree  so  framed  by  reason  of  the  Plaintiff  being 
only  tenant  for  life.  She  alleges  that  the  rents  have 
been  more  than  sufficient  to  keep  down  the  interest. 
Whether  they  have  been  so  or  not  will  appear  on  taking 
the  accounts.  If  they  have  been,  she  will  on  redeeming 
be  entitled  to  stand  in  the  place  of  the  mortgagee  for 
the  surplus;  and  a  declaration  to  that  effect  should  be 
inserted  in  the  decree.  A  reconveyance,  according  to 
the  limitations  of  the  mortgagor's  will,  must  be  exe- 
cuted ;  and  this  must  be  provided  for  by  the  decree. 

I  have  thought  it  right  to  offer  these  suggestions  ;  but 
the  case  is  one  which,  in  my  judgment,  should  be  men- 
tioned on  the  minutes,  when  we  will  dispose  of  the  case 
as  to  the  costs  of  the  redemption  suit,  as  to  which  we 
will  hear  the  parties. 

The  Lord  Justice  Knight  Bruce. 


1  concur. 


The 
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The  case  oi  Pawley  v.  Colyer  afterwards  came  before        1863. 
the  Court,  and  was  argued  on  several  occasions  with 
reference  to  the  details  of  the  decree,  and  particularly 
with  reference  to  the  following  points,  viz.: — 

(1.)  The  proper  mode  of  directing  redemption  accord- 
ing to  the  priorities  of  the  incumbrances  and  the  rights 
of  the  parties  taking  under  John  Pawleys  will. 

(2.)  The  right  of  the  tenant  for  life  (the  Plaintiff)  to 
a  chaige  for  the  arrears  due  to  her  in  respect  of  the 
excess  of  rents  and  profits  above  the  interest  on  the 
mortgages. 

(3.)  The  proper  mode  of  settling  the  ultimate  equity 
of  redemption  subject  to  the  trusts  of  John  Pawleys  will. 

(4.)  The  right  of  the  Plaintiff,  in  case  she  redeemed,  to 
all  the  costs  of  the  suit  as  against  the  parties  taking  in 
remainder  under  John  Pawleys  will. 

Their  Lordships  decided  the  2nd  and  4th  questions 
in  favor  of  the  Plaintiff,  and  in  these  and  other  respects 
the  decree  of  the  Court,  as  ultimately  settled  by  the  Lord 
Justice  Turnery  was  as  follows  : — 

"  Upon  motion  for  a  decree  on  the  20th  day  of  June^ 
1863,  made  unto  the  Right  Honorable  the  Lords  Justices 
of  Appeal  by  counsel  for  the  Plaintiff,  and  upon  hearing 
counsel  for  the  Defendants,  and  upon  reading,'*  &c., 
'*  their  Lordships  did  order  that  this  cause  should  stand 
for  judgment,  and  this  cause  standing  this  day  in  their 
Lordships*  paper  of  causes  for  judgment  accordingly,  in 
the  presence  of  counsel  on  all  sides  their  Lordships  do 
order  that  the  Plaintiff  iliiariaPairfcy,  widow,  do  pay  unto 
the  Defendants  Charles  Brown  and  William  Dray  their 
costs  of  this  cause  as  between  solicitor  and  client;  but  in 
taxing  such  costs  the  Taxing  Master  is  to  allow  only 
one  set  of  costs  between  the  said  Defendants. 

'M.  And 
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^'  1.  And  it  is  ordered  that  an  account  be  taken  of  what 
is  due  to  the  Defendants  William  H^hiteley  and  George 
DanUy  the  present  trustees  of  the  indenture  of  settlement 
of  the  27th  day  of  December^  1823,  in  the  pleadings 
mentioned,  for  principal  and  interest  on  the  mortgage,  in 
the  pleadings  mentioned,  originally  made  to  the  De- 
fendant James  Colyer  by  the  indenture  dated  the  31st 
day  of  October i  1821,  in  the  pleadings  mentioned,  and 
afterwards  by  the  indenture  of  assignment  dated  the  27th 
day  oi  December y  1823,  in  the  pleadings  mentioned,  as- 
signed to  William  Hardyman  Colyer^  deceased,  and  the 
Defendant  Charles  Colyer  ;  and  also  of  what  is  due  to  the 
Defendants  William  Whiteley  and  George  Dann  as 
such  trustees  as  aforesaid  for  principal  and  interest  on 
the  mortgage,  in  the  pleadings  mentioned,  originally 
made  to  William  Hardyman  Colyer^  deceased,  by  the 
indenture  dated  the  28th  day  of  March,  1844,  in  the 
pleadings  mentioned,  and  afterwards  by  the  indentures 
dated  the  16th  and  17th  days  of  May,  1850,  in  the  plead- 
ings mentioned,  assigned  to  the  Defendant  Charles  Colyer; 
and  for  the  costs  of  the  Defendants  William  Whiteleg 
and  George  Dann  of  this  cause  incurred  as  such  trustees, 
including  any  costs,  charges  and  expenses  properly  pay- 
able to  them  respectively  under  the  said  indenture  of  the 
28th  March,  1844,  since  the  date  of  their  appointment 
as  such  trustees :  such  costs  and  costs,  charges  and  ex- 
penses to  be  taxed  by  the  Taxing  Master,  but  in  taxing 
such  costs  the  Taxing  Master  is  to  allow  only  one  set  of 
costs  between  the  Defendants  William  Whiteley  and 
George  Dann. 


"  2.  And  it  is  ordered  that  an  account  be  taken  of 
what  is  due  to  the  Defendant  Charles  Colyer,  the 
former  trustee  of  the  said  indenture  of  settlement,  for 
his  costs  of  this  cause,  excluding  therefrom  any  costs 
occasioned  by  his  claiming  to  be  entitled  to  a  charge 

by 
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by  way  of  derivative  mortgage  or  sub-mortgage  on  the  1863. 
interest  of  the  Defendant  James  Colyer  in  the  heredita- 
ments comprised  in  the  indentures  of  mortgage,  in  the 
pleadings  mentioned,  dated  the  2nd  and  3rd  days  of 
December t  1833,  by  virtue  of  the  memorandum  of  the 
21st  of  Aprils  1854,  in  the  pleadings  mentioned,  but 
including  in  the  costs  of  the  said  Defendant  Charles 
Colyer  any  costs,  charges  and  expenses  properly  in- 
curred and  payable  to  him  under  the  said  indenture  of 
mortgage  dated  the  28th  o{  March^  1844:  such  costs  and 
costs,  charges  and  expenses  to  be  also  taxed  by  the 
Taxing  Master.  And  it  is  ordered  that,  upon  the  De- 
fendants James  Colyer  and  Charles  Colyer,  as  such  de- 
rivative mortgagee  of  the  said  Defendant  James  Colyer, 
or  either  of  them,  paying  to  the  Defendants  William 
Whiteley  and  George  Dann  what  shall  be  certified  to 
be  due  to  them  for  principal  and  interest,  costs  and  costs, 
charges  and  expenses  on  the  said  account  numbered  1, 
and  paying  to  the  said  Charles  Colyer  what  shall  be 
certified  to  be  due  to  him  for  his  said  costs  and  costs, 
charges  and  expenses  on  the  said  account  numbered  2 
within  six  calendar  months  after  the  date  of  the  Chief 
Clerk*s  certificate,  at  such  time  and  place  as  shall  be 
thereby  appointed,  the  said  Defendants  William  Whiteley 
and  George  Dann  and  Charles  Colyer  convey  or  join 
and  concur  in  conveying  the  mortgaged  hereditaments 
comprised  in  the  said  indenture  of  the  31st  day  of 
October,  1821,  and  the  said  indenture  of  the  28ih  day 
of  March^  1844,  for  such  estate  and  interest  as  they 
respectively  have  therein  as  such  present  trustees  and 
former  trustee  of  the  said  settlement,  so  as  to  vest  the 
same  in  the  said  James  Colyer  and  Charles  Colyer,  or 
either  of  them  who  shall  redeem  the  same,  free  and  clear 
of  and  from  all  incumbrances  done  by  them  respectively, 
or  any  person  or  persons  claiming  by,  from  or  under 
them  respectively,  and  deliver  up  all  deeds,  papers  and 
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1863.  writings  in  their  or  his  custody  or  power  as  such  trustees 
or  trustee  relating  thereto  upon  oath  to  the  Defendant 
James  Colyer  and  Charles  ColyeVj  or  either  of  them 
who  shall  redeem  the  said  mortgaged  hereditaments,  or 
to  whom  they  or  he  shall  appoint;  and  in  case  the  said 
James  Colyer  alone  shall  redeem,  such  conveyance  is  to 
be  subject  to  the  charge,  to  which  the  said  Defendant 
Charles  Colyer  is  entitled  by  virtue  of  the  said  memo- 
randum of  the  2 1  St  Aprils  1854,  on  the  interest  of  the 
said  Defendant  James  Colyer  in  the  mortgaged  heredi- 
taments comprised  in  the  said  indentures  of  the  2nd  and 
Srd  December y  1833,  for  what,  if  anything,  shall  appear 
to  be  due  to  the  Defendant  Charles  Colyer  upon  the 
taking  of  the  account  hereinafter  directed  numbered  10; 
but  in  default  of  the  Defendants  James  Colyer  and 
Charles  Colyer  or  either  of  them  paying  to  the  De- 
fendants William  Whiteley  and  George  Dann  and  to 
the  Defendant  Charles  Colyer  respectively  what  shall 
be  so  certified  to  be  due  to  them  respectively  upon  the 
said  accounts  numbered  1  and  2,  it  is  ordered  that  the 
said  Defendants  James  Colyer  and  Charles  Colyer  re- 
spectively from  thenceforth  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest  and 
equity  of  redemption  of,  in  and  to  the  said  mortgaged 
hereditaments. 

*'  3.  And  it  is  ordered  that  in  case  of  such  foreclosure 
the  subsequent  interest  due  to  the  said  William  Whiteley 
and  George  Dann  in  respect  of  the  said  mortgages  of 
the  31st  of  October,  1821,  and  the  2%t\i  March,  1844,  be 
computed,  and  that  their  subsequent  costs  of  this  cause 
be  taxed.  And  it  is  ordered  that  the  subsequent  costs  of 
the  Defendant  Charles  Colyer  of  this  cause  be  also 
taxed.  And  upon  the  Defendant  Grace  Pawley  paying 
to  the  Defendants  William  Whiteley  and  George  Dann 
respectively  what  shall  be  certified  to  be  due  to  them  for 
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such  principal  and  interest,  costs  and  costs,  charges  and 
expenses  as  aforesaid,  together  with  such  subsequent  in- 
terest and  subsequent  costs  as  aforesaid ;  and  also  paying 
to  the  said  Defendant  Charles  Colyer  what  shall  be 
certified  to  be  due  to  him  for  his  said  costs  and  costs, 
charges  and  expenses  as  aforesaid,  together  with  his  sub- 
sequent costs  when  so  taxed  as  aforesaid,  within  three 
calendar  months  after  the  date  of  the  Chief  Clerk's  sub- 
sequent certificate,  at  such  times  and  place  as  shall  be 
thereby  appointed :  it  is  ordefed  that  the  Defendants 
William  Whiteley  and  George  Dann  and  the  Defendant 
Charles  Colyer  convey  or  join  and  concur  in  conveying 
the  hereditaments  comprised  in  the  said  mortgages  dated 
the  31st  day  of  October,  1821,  and  the  28th  day  of 
March,  1844,  for  such  estate  and  interest  as  they  respec- 
tively have  therein  as  such  present  trustees  and  former 
trustee  as  aforesaid,  free  and  clear  of  and  from  all  incum- 
brances done  by  them  or  any  person  or  persons  claiming 
by,  from  or  under  them,  and  deliver  up  all  deeds,  papers 
and  writings  in  their  or  his  custody  or  power  as  such 
trustees  or  trustee  as  aforesaid  relating  to  the  said  mort- 
gaged hereditaments  upon  oath  to  the  Defendant  Grace 
Pawley,  or  to  whom  she  shall  appoint;  but  in  default  of 
the  Defendant  Grace  Patoley  paying  to  the  Defendants 
William  Whiteley  and  George  Dann  and  to  the  De- 
fendant Charles  Colyer  respectively  what  shall  be  so 
certified  to  be  due  to  them  respectively  as  aforesaid  by  the 
time  aforesaid,  it  is  ordered  that  the  Defendant  Grace 
Pawley  from  thenceforth  stand  absolutely  debarred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity 
of  redemption  of,  in  and  to  the  said  mortgaged  heredita- 
ments in  respect  of  her  legacy  of  1,000/.  charged  on  the 
said  hereditaments  by  the  will  of  the  testator  Henry 
Pawley. 
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the  subsequent  interest  due  to  the  said  William  Whitelej/^ 
and  George  Dann  on  the  said  mortgages  be  computed, 
and  that  their  subsequent  costs  of  this  cause  be  taxed. 
And  it  is  ordered  that  the  subsequent  costs  of  the 
Defendant  Charles  Colyer  of  this  cause  be  also  taxed. 
And  it  is  ordered  that  upon  the  Plaintiff  Maria  Pawley 
or  the  Defendants  Grace  Pawleyy  George  Dann  and 
Charlotte  his  wife,  William  Hardyman  Colyer y  Joseph 
Marriott  and  Grace  his  wife,  William  Penrice  and 
Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and 
Sarah  his  wife,  Friend  JSlisha  Colyer  and  JElizabeth 
Ann  Colyer,  or  any  of  them,  paying  to  the  Defendants 
William  Whiteley  and  George  Dann  respectively  what 
shall  be  certified  to  be  due  to  them  for  principal  and 
interest,  costs  and  costs,  charges  and  expenses  as  afore- 
said, together  with  such  subsequent  interest  and  costs 
as  aforesaid;  and  also  paying  to  the  said  Defendant 
Charles  Colyer  what  shall  be  certiBed  to  be  due  to  him 
for  his  said  costs  and  costs,  charges  and  expenses  as  afore- 
said, together  with  his  subsequent  costs  when  so  taxed  as 
aforesaid,  within  three  calendar  months  after  the  date  of 
the  Chief  Clerk*s  subsequent  certificate,  at  such  time 
and  place  as  shall  be  thereby  appointed,  the  ssud  De- 
fendants William  Whiteley  and  George  Dann  and  the 
Defendant  Charles  Colyer  convey  or  join  and  concur 
in  conveying  the  said  mortgaged  hereditaments  for  such 
estate  and  interest  as  they  respectively  have  therein  as 
such  present  trustees  and  former  trustee  as  aforesaid, 
free  and  clear  of  and  from  the  incumbrances  done  by 
them  or  any  claiming  by,  from  or  under  them  respec- 
tively, and  deliver  up  all  deeds,  papers  and  writings  in 
their  or  his  custody  or  power  as  such  trustees  or  trustee 
relating  to  the  said  mortgaged  hereditaments  upon  oath 
to  the  Plaintiff  Maria  Pawley  or  to  the  said  Defendants 
Grace  Pawleyy  George  Dann  and  Charlotte  his  wife, 
William  Hardyman  Colyer,  Joseph  Marriott  and  Grace 
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his  wife,  William  Penrice  and  Mary  Ann  his  wife, 
Benjamin  Daniels  Christian  and  Sarah  his  wife,  Friend 
Elisha  Colyer  and  Elizabeth  Ann  Colyer^  or  any  of  them 
who  shall  redeem  as  aforesaid,  or  to  whom  she  or  they 
respectively  shall  appoint;  but  in  default  of  the  Plaintiff 
Maria  Pawley  or  the  said  Defendants  or  any  of  them 
paying  to  the  Defendants  William  Whiteley  and  George 
Dann  and  to  the  Defendant  Charles  Colyer  respectively 
what  shall  be  certified  to  be  due  to  them  respectively  as 
aforesaid  by  the  time  aforesaid,  it  is  ordered  that  the 
Plaintiff's  bill  stand  dismissed  out  of  this  Court  with 
costs,  to  be  taxed  by  the  Taxing  Master.  And  it  is 
ordered  that  the  said  Defendants  Grace  Pawley y  George 
Dann  and  Charlotte  his  wife,  William  Hardyman 
Colyer y  Joseph  Marriott  and  Grace  his  wife,  William 
Penrice  and  Mary  Ann  his  wife,  Benjamin  Daniels 
Christian  and  Sarah  his  wife.  Friend  Elisha  Colyer 
and  Elizabeth  Ann  Colyer  stand  absolutely  debarred 
and  foreclosed  of  and  from  all  right,  title,  interest  and 
equity  of  redemption  of  and  to  the  said  mortgaged  here- 
ditaments. And  in  case  the  Plaintiff  or  the  said  De- 
fendants Grace  Pawley,  George  Dann  and  Charlotte 
his  wife,  William  Hardyman  Colyer,  Joseph  Marriott 
and  Grace  his  wife,  William  Peni'ice  and  Mary  Ann 
his  wife,  Benjamin  Daniels  Christian  and  Sarah  his 
wife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer 
or  any  of  them  shall  redeem  as  aforesaid,  their  Lordships 
declare  the  Plaintiff  or  such  of  the  said  Defendants  as 
shall  so  redeem  will  be  entitled  to  a  charge  upon  the 
said  mortgaged  hereditaments  for  the  amount  of  prin- 
cipal, interest,  costs,  and  costs  charges  and  expenses 
which  they  shall  so  pay  in  redemption  of  the  said  here- 
ditaments, and  also  for  their  costs  of  this  cause,  such 
costs  to  be  taxed  by  the  Taxing  Master,  and,  in  case 
the  Plaintiff  shall  redeem,  also  for  what  the  Plaintiff 
shall  pay  to  the  Defendants  Charles  Brown  and  William 
Vol.  Ill— 5.  3  A  D.j.s.     Dray 
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Dray  for  their  coats  of  this  cause  as  hereinbefore  di* 
reeled.  And  their  Lordships  do  declare^  that  in  the  event 
of  the  said  hereditaments  being  so  redeemed  by  the 
PUintifF  or  by  the  said  last-named  Defendants  or  any 
of  them,  the  equity  of  redemption  of  the  said  mortgaged 
hereditaments  is  in  the  hands  of  the  Plaintiff  or  of  such 
of  the  said  Defendaots  as  shall  so  redeeni,  to  be  subject 
and  liable  to  such  trusts  aiijd  limitations  as  are  declared 
and  limited  by  the  will  of  John  Rowley  \xx  the  pleadings 
mentioned  concerning  th^  same. 

*' And  it  being  alleged  that  the  legal  estate  in  some  parts 
of  the  hereditaments  comprised  in  the  indentures  dated 
the  31st  of  October,  1821,  and  the  gSth  day  of  March, 
1844,  still  remains  vested  in  the  Defendant  James 
Colyer,  it  is  ordered  that,  in  case  the  i^aid  Defendant 
James  Colyer  shall  be  foreclosed  under  the  directions 
hereinbefore  contained,  the  said  Defendant  James  Colyer 
do  convey  the  said  hereditaments  for  all  such  estate,  if 
any,  as  he  has  therein  to  the  party  or  parties  redeeming 
the  same,  or  as  he,  she  or  they  shall  direqt. 

**  5.  But  in  case  the  said  Defendants  James  Colyer  and 
Charles  Colyer ^  or  either  of  them,  shall  redeem  the  said 
mortgaged  hereditaments  under  the  directions  for  that 
purpose  hereinbefore  contained,  it  is  ordered,  that  subse- 
quent interest  be  computed  on  what  they  or  either  of 
them  shall  have  so  paid  in  redemption  thereof.  And  it  is 
ordered,  that  the  following  further  accounts  be  also  taken 
(that  is  to  say) : — 

"  6.  An  account  of  what  is  due  to  the  Defendant  ./aiiitfj 
Colyer  for  principal  and  interest  in  respect  of  the  further 
charge  and  mortgage  made  by  the  indentures  of  the  ^rd 
day  of  November,  1829,  and  the  3nd  and  3rd  days  of 
December,  1833. 

**  7.  An  i^ccoun^t  of  what  is  due  to  the  Defi^ndapt 
James  Colyer  for  principal  and  interest  in  r^p^ect  of  the 
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mortgage  made  by  the  indentures  of  the  2nd  and  Srd 
days  o(  June,  1837,  in  the  pleadings  mentioned,  and  for 
his  costs  of  this  cause,  including  his  costs,  charges  and 
expenses  properly  payable  under  the  said  indentures  of 
the  23rd  Nonembftr,  1829,  and  2nd  and  3rd  December ^ 
1833,  and  2n4  i^ud  3rd  /une,  1837,  such  costs  and 
costs,  qh|urge^  and  expenses  to  be  taxed  by  the  Taxing 
Master. 

**  8.  An  account  of  all  sums  of  money  laid  out  by  the 
said  James  Colyer  in  necessary  repairs  on  the  heredita- 
ments comprised  in  the  said  several  indentures  of  mort- 
gage respectively.  And  it  is  ordered,  that  what  shall 
appear  to  be  due  on  the  said  account  numbered  8  be 
added  to  what  shall  be  due  to  the  said  James  Colyer  on 
the  account  numbered  7. 

''  £|.  And  it  is  ordered,  that  an  account  be  taken  of 
the  reqts  and  profits  of- the  hereditaments  comprised  in 
the  said  mortgage  securities  received  by  the  Defendant 
James  Colyer^  or  any  person  or  persons  by  his  order  or 
for  hi$  use,  of  wh|ch  without  bis  wilfql  default  might 
have  b^en  so  received.  Ai\d  in  taking  such  account  the 
said  Pf^fendant  is  to  have  credit  for  any  sums  of  money 
paid  to  the  Plaintiff  in  respect  of  her  life  interest  in  the 
said  hereditaments:  And  it  is  ordered,  that  what  shall 
appear  to  be  due  on  such  account  of  rents  and  profits  be 
deducted  from  what  shall  appear  to  be  due  to  the  De^ 
fendant  James  Colyer  on  the  said  accounts  numbered 
7  and  ^.  And  in  case  such  rents  and  profits  received 
by  the  Defendant  Jarnes  Colyer  shall  exceed  the  amount 
due  on  the  last-mentioned  accounts  numbered  7  and  8, 
it  is  ordered  that,  in  the  next  place,  the  residue  of  such 
rents  and  profits  be  deduct^  from  what  shall  appear  to 
be  due  from  the  Defendapt  James  Colyer  on  the  said 
account  numbered  6 :   And  it  is  ordered,  that  the  balances 
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or  balance  (as  the  case  may  be)  due  upon  the  said  several 
accounts  be  certified. 

"  10.  And  it  is  ordered,  that  an  account  be  taken  of 
what,   if  anything,  is    due   to   the   Defendant  Charles 
Colyer  for  principal  and  interest  by  virtue  of  the  me- 
morandum in  writing  dated  the  /^Ist  day  o{  April,  1854, 
in  the  pleadings  mentioned  as  a  charge  by  way  of  de- 
rivative mortgage  or  sub-mortgage  on  the  interest  of  the 
said  James  Colyer  in  the  mortgaged  hereditaments  com- 
prised in  the  said  indentures  of  the  ^nd  and  3rd  De- 
cember y  1833,  and  for  his  costs  of  this  cause,  so  far  as 
the  same  have  been  occasioned  by  the  said  Defendant 
Charles  Colyer  claiming  to  be  entitled  to  such  charge : 
And  it  is  ordered,  that  what  shall  appear  to  be  due  to  the 
said  Charles   Colyer   for   such    principal,   interest   and 
costs  as  last  aforesaid  be  deducted  from  what  shall  ap- 
pear to  be  due  to  the  said  Defendant  James  Colyer  on 
the  balance  of  the  said  account  numbered  6,  after  such 
deductions,  if  any,  as  aforesaid. 

"  And  it  is  ordered,  that  upon  the  Defendant  Grace 
Pawley  paying  to  the  Defendants  James  Colyer  and 
Charles  Colyer  or  either  of  them  what  they  or  he  shall 
have  so  paid  in  redemption  of  the  mortgaged  heredita- 
ments, together  with  what  shall  be  certified  to  be  due  to 
them  or  him  in  respect  of  such  subsequent  interest 
thereon ;  and  also  paying  to  the  Defendant  Charles  Colyer 
what,  if  anything,  shall  be  certified  to  be  due  to  him  on 
the  account  hereinbefore  directed  numbered  10,  not  ex- 
ceeding the  amount  due  to  the  Defendant  James  Colyer 
on  the  balance  of  the  said  account  numbered  6,  after 
such  deductions,  if  any,  as  hereinbefore  directed;  and 
paying  to  the  said  James  Colyer  the  residue,  if  any,  of 
what  shall  be  certified  to  be  due  to  him  on  the  said  ac- 
count numbered  6,  and  also  what  shall  be  certified  to  be 
due  to  him  on  the  balance  of  the  said  accounts  num- 
bered 
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bered  7,  8  and  9,  after  such  deductions  as  hereinbefore 
directed,  within  three  calendar  months  after  the  Chief 
Clerk  shall  have  made  his  subsequent  certificate,  at  such 
time  and  place  aa  shall  be  thereby  appointed,  the  De- 
fendant James  Colyer  and  the  Defendant  Charles  Colyer 
convey  the  hereditaments  comprised  in  the  said  in- 
dentures of  the  31st  day  of  October,  1821,  of  the  28th 
day  of  March,  1844,  of  the  23rd  of  November,  1829, 
of  the  2nd  and  3rd  days  of  December,  1833,  and  the 
2nd  and  3rd  days  of  June,  1837,  free  and  clear  of  and 
from  all  incumbrances  done  by  them  or  either  of  them 
or  any  persons  claiming  by,  from  or  under  them  or 
either  of  them,  and  deliver  up  all  deeds,  papers  and 
writings  in  their  or  his  custody  or  power  relating  to  the 
said  mortgaged  hereditaments  upon  oath  to  the  De- 
fendant Grace  Pawley  or  to  whom  she  shall  appoint ; 
but  in  default  of  the  Defendant  Grace  Pawley  paying 
to  the  Defendants  James  Colyer  and  Charles  Colyer  or 
either  of  them  who  shall  so  redeem  as  aforesaid  what 
they  or  he  shall  have  so  paid  in  redemption  of  the  said 
mortgaged  hereditaments,  together  with  such  subsequent 
interest  thereon  as  aforesaid,  and  also  paying  to  the  said 
Defendant  Charles  Colyer  and  to  the  Defendant  James 
Colyer  respectively  what  shall  be  so  certified  to  be  due 
to  them  respectively  on  the  balances  of  the  several 
accounts  hereinbefore  directed  numbered  6,  7,  8,  9  and 
10,  after  such  deductions  as  aforesaid,  by  the  time  afore- 
said, it  is  ordered,  that  the  Defendant  Grace  Pawley 
from  thenceforth  stand  absolutely  debarred  and  fore- 
closed of  and  from  all  right,  interest  and  equity  of  re- 
demption of,  in  and  to  the  said  mortgaged  hereditaments 
in  respect  of  her  said  legacy  of  1,000/.  so  charged  thereon 
as  aforesaid. 

"11.  And  it  is  ordered,  that  in  case  of  such  foreclo- 
sure, subsequent  interest  on  what  the  Defendants  James 
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Colyer  and  Charles  Colyer  or  either  of  Cbem  sbnH  have 
80  paid  in  redemplion  of  the  said  mortgaged  heredita- 
TDents  and  the  subsequent  interest  due  to  the  Defehdant 
James  Colyer  on  the  several  accounts  lierefkibefore  di- 
rected numbered  6  and  7  be  computed^  and  (hat  the 
subsequent  costs  of  the  said  Defendants  of  this  cause  be 
taxed  by  the  Taxing  Master ;  and  that  the  said  account 
of  rents  and  profits  be  carried  on  and  the  amount  due 
thereon  be  deducted  as  hereinbefore  directed ;  and  that 
the  subsequent  interest  due  to  the  said  Defendant 
Charles  Colyer  in  respect  of  his  said  derivative  mortgage 
be  also  computed,  and  that  the  4otal  aaiount  certified  to  be 
due  for  principal  and  interest  in  respect  thereof  and  for 
his  subsequent  costs  as  aforesaid  be  deducted  in  manner 
hereinbefore  directed.  And  it  is  ordered,  that  upon  the 
Plaintiff  Maria  Pawley^  or  the  Defendants  Grace 
Pawleyy  George  Dann  and  Charlotte  his  -wife,  William. 
Hardymaji  Colyer^  Joseph  Marriott  and  Grace  his 
wife,  William  Penrice  and  Mary  Ann  his  wife,  Ben- 
jamin Daniels  Christian  and  Sarah  his  'wife^  Friend 
Elisha  Colyer  and  Elizabeth  Ann  Colyer^  or  either  of 
them,  paying  to  the  Defendants  James  Colyer  and 
Charles  Colyer y  or  either  of  them^  what  they  or  he  shsrfl 
have  60  paid  in  redemption  of  the  mortgaged  heredita- 
ments^ together  with  what  shall  be  certified  to  be  due  to 
them  or  him  for  such  subsequent  interest  as  aforeaaid ; 
and  also  paying  to  the  Defendant  Charles  Colyer  what 
(if  anything)  shall  be  certified  to  be  due  to  him  for 
priocipal  and  interest  in  respect  of  the  said  derivative 
mortgage  and  for  his  said  subsequent  costs,  not  exceed- 
ing the  amount  due  to  the  Defendant  James  Colyer  on 
carrying  on  the  said  account  numbered  6,  after  such  de- 
ductions (if  any)  thereout  as  aforesaid;  an^  pacing  to 
the  said  Defendant  James  Cplyer  the  residue  of  what 
shall  be  certified  to  be  due  to  him  on  carrying  on  the 
said  account  numbered  6;  and  paying  to  the  said  James 

Colyer 
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Colyer  what  shall  be  certified  to  be  due  to  him  on  carry-        1863. 
ma  on  the  said  accounts  numbered  7,  8  and  9.  after       ^'^^ 

®  '  '  Colter 

such  deductions  as  hereinbefore  directed,    and  for  his  v. 

subsequent  costs,  within  three  calendar  months  of  the 
date  of  the  Chief  Clerk's  subsequent  certificate,  at  such 
time  and  place  as  shall  be  thereby  appointed:  it  is  Coltbr. 
ordered,  that  the  Defendant  James  Colyer  and  the  De- 
fendant Charles  Colyer  convey  the  hereditaments  com- 
prised in  the  said  indentures  of  the  31st  day  of  October ^ 
1821,  and  the  said  mortgage  of  the  28th  day  of  March^ 
1844',  the  23rd  November,  1829,  the  2nd  and  3rd  De- 
eember,  1833,  and  the  2nd  and  3rd  of  June,  1837,  free 
and  clear  of  and  from  all  incumbrances  done  by  him  or 
them,  or  any  claiming  by,  from  or  under  him  or  them, 
and  deliver  up  all  deeds,  papers  and  writings  in  his  or 
their  custody  or  power  relating  to  the  said  mortgage 
hereditaments  upon  oath  to  the  Plaintiff  or  to  the  said 
Defendants  Grace  Pawleyy  George  Dann  and  Charlotte 
bis  wife,  William  Hardyman  Colyer,  Joseph  Marriott 
and  Grace  his  wife,  William  Penrice  and  Mary  Ann 
bis  wife^  Benjamin  Daniels  Christian  and  Sarah  his 
ijirife,  Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer, 
or  any  of  them  who  shall  redeem  as  aforesaid,  or  to 
whom  she  or  they  respectively  shall  appoint.  And  in 
default  of  the  Plaintiff  or  the  said  Defendants  Grace 
Pawley,  George  Dann  and  Charlotte  his  wife,  William 
Hardyman  Colyer,  Joseph  Marriott  and  Grace  his 
wife,  William  Penrice  apd  Mary  Ann  his  wifi?,  Ben- 
jamin DanieU  Christian  and  Sarah  his  wife,  Friend 
Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or  any  of 
them,  paying  to  the  Defendants  ^ames  Colyer  and 
Charles  Colyer,  or  either  of  theip  who  shall  re4^iQ  M 
fifores^d,  what  tbey  or  h?  sbi^l  haye  so  pajd  in  re- 
c]e|nption  pf  th^  ipprtgaged  here^itai^ents  a9  ^foresa^^, 
tc^tber  with  what  ^^11  be  ceirtified  to  be  due  to  them 
or  I^im  for  such  aubfequf^nt  interest  av|d  cost^  a^  ffbre- 

said; 
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1863.  said  ;  and  also  paying  to  the  Defendants  Charles  Colyer 
and  James  Colyer  respectively  what  shall  be  so  certified 
to  be  due  to  them  on  carrying  on  the  several  accounts 
hereinbefore  directed,  after  such  deductions  as  aforesaid, 
by  the  time  aforesaid :  it  is  ordered,  that  the  Plaintiff', 
and  the  Defendants  Grace  Pawley^  George  Dann  and 
Charlotte  his  wife,  William  Hardyman  Colyer^  Joseph 
Marriott  and  Grace  his  wife,  William  Penrice  and 
Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and 
Sarah  his  wife,  Friend  Elisha  Colyer  and  Elizabeth 
Ann  Colyer  thenceforth  stand  absolutely  barred  and 
foreclosed  of  and  from  all  right,  title,  interest  and  equity 
of  redemption  of,  in  and  to  the  said  mortgaged  heredita- 
ments. And  in  case  the  Plaintiff  or  Defendants  Grace 
Pawleyy  George  Dann  and  Charlotte  his  wife,  William, 
Hardyman  Colyer ^  Joseph  Marriott  and  Grace  his 
wife,  William  Penrice  and  Mary  Ann  his  wife,  Ben^ 
jamin  Daniels  Christian  and  Sarah  his  wife,  Friend 
Elisha  Colyer  and  Elizabeth  Ann  Colyer  or  any  of 
them  shall  redeem  the  said  hereditaments  as  aforesaid, 
their  Lordships  declare  the  Plaintiff,  or  such  of  the 
Defendants  as  shall  so  redeem,  will  be  entitled  to  a 
charge  upon  the  said  mortgage  hereditaments  for  the 
amount  of  principal,  interest  and  costs,  and  costs,  charges 
and  expenses  which  they  shall  so  pay  in  redemption  of 
the  said  hereditaments,  and  also  for  their  costs  of  this 
cause  (such  costs  to  be  taxed  by  the  Taxing  Master), 
and  (in  case  the  Plaintiff  shall  redeem)  for  what  she 
shall  pay  to  the  Defendants  Charles  Brown  and  William 
Dray  for  their  costs  as  hereinbefore  directed ;  and  do 
declare,  that  in  the  event  of  the  said  hereditaments  being 
so  redeemed  by  the  PlaintiflT,  or  by  the  said  last-named 
Defendants,  or  any  of  them,  the  equity  of  redemption  of 
the  said  mortgaged  hereditaments  is  in  the  hands  of  the 
Plaintiff,  or  of  such  of  the  said  Defendants  so  redeem- 
ing as  aforesaid,  to  be  subject  and  liable  to  such  trusts 

and 
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and  limitations  as  are  declared  and  limited  by  the  will        1863. 
of  John  Patoley  in  the  pleadings  mentioned. 

''  12.  And  in  case  the  Plaintiff  shall  redeem  the  mort- 
gaged hereditaments  under  any  of  the  directions  herein-       p^wley 
before  or  hereinafter  contained,  it  is  ordered,  that  an  v- 

inquiry  be  made  whether  any  and  what  arrear  of  inte* 
rest  was  due  on  any  and  which  of  the  incumbrances 
aforesaid  when  the  Defendant  James  Colyer  entered 
into  possession  of  the  said  mortgaged  hereditaments. 
And  if  it  shall  appear  on  the  result  of  the  accounts  here- 
inbefore directed,  or  any  of  them,  that  the  amount  of 
rents  and  profits  received  by  him,  or  which  he  might 
have  received  as  aforesaid,  less  the  amount  which  shall 
be  certified  to  have  been  properly  expended  by  him  in 
repairs,  and  the  sums  paid  by  him  to  the  Plaintiff  as  such 
tenant  for  life  as  aforesaid,  is  greater  than  the  amount 
of  interest  which  has  become  due  on  the  said  mortgage 
securities  of  the  31st  October,  1821,  the  23rd  November ^ 
1829,  the  2nd  and  3rd  days  of  December,  1833,  and  the 
2nd  and  3rd  days  oi  June,  1837,  and  on  the  said  legacy 
of  1,000/.  since  he  entered  in  possession  of  tlie  said 
mortgaged  hereditaments :  it  is  ordered,  that  the  amount 
of  such  interest,  together  with  the  arrears  of  interest 
if  any,  due  on  the  said  incumbrances  or  any  of  them 
when  the  Defendant  James  Colyer  so  entered  into  pos- 
session, be  deducted  fi'om  the  amount  of  rents  and  profits 
certified  to  have  been  received  by  him  as  aforesaid,  or 
which  he  might  have  received  as  aforesaid,  less  the 
amount  which  shall  be  certified  to  have  been  properly 
expended  by  him  in  repairs  and  sums  paid  to  the 
Plaintiff.  And  their  Lordships  do  declare,  that  the 
Plaintiff  is  entitled  to  a  charge  upon  the  said  heredita- 
ments for  the  excess,  if  any,  of  such  rents  and  profits 
over  the  amount  so  deducted  therefrom,  and  that  her 
executors,  administrators  or  assigns  will,  in  the  event  of 

her 
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1863.  her  decease,  be  entitled  to  interest  thereon  at  the  rate 
of  47.  per  cent,  per  annum  from  the  date  of  her  decease, 
and  do  order  and  decree  the  same  accordingly.. 

*'  13.  Apd  in  case  the  Defendant  Or  ace  Pawley  shall 
redeem  the  mortgaged  hereditaments  under  the  directioo 
hereinbefore  contained  in  respect  of  the  right  of  redemp- 
tion given  to  her  by  reason  of  bar  said  legacy  being 
charged  thereon,  it  is  ordered  that  subsequent  interest 
be  computed  on  what  the  Defendant  Cfraee  Pawley 
shall  hare  paid  in  redemption  of  the  said  mortgaged 
hereditaments,  and  that  an  account  be  taken  of  what  is 
due  to  the  Defendant  Grace  Patoley  for  principal  and 
interest  in  respect  of  the  said  legacy  of  1,000/.  so  charged 
thereon  by  the  will  of  the  testator  Henry  Patoley  and 
for  her  costs  of  this  cause,  such  costs  to  be  taxed  by  the 
Taxing  Master.     And  it  is  ordered  that  upon  the  Plain- 
tiff or  the  Defendants  George  Dann  and  Charlotte  his 
wife,  William  Hardyman  Colyer^  Jo$eph  Af^r^^Ptt  and 
Grace  his  wife,  William  Penrice  and  Mary  Ann  his 
wife,  Ber^jamin  l)aniels  [  Christian']  and  Sarah  his  wife, 
Jf'riemT  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or 
any  of  them,  payii^  to  the  Defendant  Grace  Pawley 
what  she  shall  have  so  paid  in  redemption  of  the  said 
hereditaments,  together  with  what  shall  be  certified  to  be 
due  to  her  in  respect  of  such  subsequent  interest  thereon, 
and  for  her  costs  as  aforesaid,  within  three  calendar 
months  after  the  date  of  the  said  Chief  Clerk's  sul^^- 
quent  certificate,  at  such  time  and  place  ^s  sh^ll   \m 
thereby  appointed,  the   Defendant    Grace  Patoley  do 
convey  the  said  mortgaged  heredit^pients,  free  find  cle^ 
of  and  from  all  incumbrances  done  by  her  or  any  claiming 
by,  from  or  under  her,  and  deliver  up  all  deeds,  p^perf 
and  writings  in  her  custody  or  power  relating  to  ^he  said 
mortgaged  heredi^m^nts  upon  oath  to  the  piainfiflp  ^r 
to  the  Defendants,  or  any  of  them  who  shall  re^e^  as 
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aforesaidy  or  lo  whom  he  or  they  isball  anoint     And  id        1863. 
derault  of  tihe  Plaintiff  or  of  the  said  Ghorpe  Dann  and 
CharloUehi^  wife,  William  Hatdyman  Cofyer,  Joseph 
Marriott  and   Grace  his  wife,  JVUKam  Penriee  and 
Mary  Ann  his  wife,  Benjamin  Daniels  Christian  and 
i^arah  his  wife,  Friend  Elisha  Colyer  and  Elizabeth 
Ann  Colyer^  or  any  of  them,  paying  to  the  Defendant 
Grace  Pewley  what  she  shall  have  so  paid  in  redemption 
of  the  aaid  premises,  together  with  what  shall  be  so  cer- 
tified tx>  be  due  to  ber  in  respect  of  such  subsequent 
interest  thereon,  and  for  her  costs  as  aforesaid:  it  is 
ordered   that  the   Plaintiff's  bill   stand   dismissed  out 
of  this  Court  with  costs,  to  be  taxed  by  the  Taxing 
Master.     And  it  is  ordered  that  the  said  Defendants 
George  Dann  and  Charlotte  his  wife,  William  Hardy- 
man  Colyery  Joseph  Marriott  and  Grace  his  wife,  Wil- 
Ham  Penriee  and  Mary  Ann  his  wife,  Benjamin  Daniels 
Christian  and  Sarah  his  wife.  Friend  Elisha  Colyer 
and  Elizabeth  Ann  Colyer  from  thenceforth  stand  ab- 
solutely debarred  and  foreclosed  of  and  from  all  right, 
tide,  interest  and  equity  of  redemption  of,  in  and  to  the 
said  mortgaged  hereditaments ;  but  in  case  the  Plaintiff 
and   the   Defendants   George  Dann  and  Charlotte  his 
wife,  William  Hardyman  Colyer ^  Joseph  Marriott  and 
Grace  his  wife,  William  Penriee  and  Mary  Ann  his 
wife,  Benjamin  Daniels  Christian  and  Sarah  his  wife, 
Friend  Elisha  Colyer  and  Elizabeth  Ann  Colyer,  or 
any  of  them,  shall  redeem  as  aforesaid,  their  Lordships 
declare  that  the  Plaintiff  or  such  of  the  Defendants  as 
shall  so  redeem  will  be  entitled  to  a  charge  upon  the 
said  mortgaged  hereditaments  for  the  amount  of  prin- 
cipal, interest  and  costs  and  costs,  charges  and  expenses 
which  they  shall  so  pay  in  redemption  of  the  said  here- 
ditaments, and  also  for  their  costs  of  this  cause,  such 
costs  to  be  taxed  by  the  Taxing  Master,  and,  in  case 
the  Plaintiff  shall  redeem,  for  what  she  shall  pay  to  the 
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Defendants  Charles  Brown  and  William  Dray  for  their 
costs  as  hereinbefore  directed ;  and  do  declare  that,  in 
the  event  of  the  said  hereditaments  being  so  redeemed 
by  the  Plaintiff  or  by  the  said  last-named  Defendants,  or 
any  of  them,  the  equity  of  redemption  of  the  said  mort- 
gaged hereditaments  is  in  the  hands  of  the  Plaintiff  or 
such  of  the  Defendants  so  redeeming  as  aforesaid,  to  be 
subject  and  liable  to  such  trusts  and  limitations  as  are 
declared  and  limited  by  the  will  of  John  Patcley,  in  the 
pleadings  mentioned,  concerning  the  same ;  and  any  of 
the  parties  interested  are  to  be  at  liberty  to  apply  to  this 
Court  as  they  may  be  advised." — Rey.  Lib.  1863,  B. 
2698. 


\ 
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THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 
See  Dismissal  of  Bill^  1. 

ACCOUNTANT. 

The  office  of  the  Chief  Clerk's  cer- 
tificate is  to  find  facts  and  results 
for  the  guidance  of  the  Court  on 
.further  consideration,  and  it  is 
irregular  for  the  Chief  Clerk  to 
refer  the  whole  case  to  an  ac- 
countant and  to  adopt  his  report 
as  part  of  the  certificate. 

A  claim  hy  one  partner  for  in- 
terest on  capital  in  tlie  partnership 
business  disallowed  under  the  cir- 
cumstances of  the  case.  Hill  v. 
King,  Page  418 

ACCOUNTS. 

See  Arbitration,  2. 
Partnership,  2. 


ACQUIESCENCE. 

See  Light,  1. 
Shares,  5. 

ADJUDICATION. 

See  Annulling. 

ADMISSION. 
See  Representation. 

AFFIDAVIT. 
See  Arranging  Debtor,  4,  9. 

AGREEMENT. 
See  Bill  of  Sale. 

Railway  Company. 
Specific  Performance. 
Vendor  and  Purchaser,  I. 

ALLOWANCE. 

1.  A   deed  for  the  benefit  of  ere- 
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ditors  operating  under  the  Bank- 
ruptcy Act,  1861,  8.  192,  18  to  be 
looked  upon  in  the  light  of  a  con- 
tract between  the  debtor  and  his 
creditors,  and  stipulations  not 
made  by  the  parties  theniselves 
cannot  be  iniported  into  it  by  the 
Court. 

Therefore  if  it  is  intended  that 
an  allowance  shall  be  made  to  the 
debtor  out  of  the  net  produce  of 
the  realisation  of  his  estate  in 
proportion  to  the  amount  of  divi- 
dends yielded  by  it,  a  stipula- 
tion to  that  effect  must  be  inserted 
in  the  deed,  and  cannot  be  im- 
ported  into  it  under  the  Bankrupt 
Law  Consolidation  Act,  1849, 
8.  1 95,  by  any  incorporation  with 
the  deed  of  the  provisions  of  the 
Bankruptcy  Act,  1861,  s.  197. 

To  obtain  an  allowance  under 
the  195th  section  of  the  act  of 
1 849  a  bankrupt  must  not  only  have 
a  sufficient  estate  but  must  also 
have  obtained  his  certificate.  Ex 
parte  GibbinSt  In  re  Gibbins*  Trust 
Deed.  Page  258 

2.  The  power  given  to  the  Court  of 
Bankruptcy  by  the  Bankrupt  Law 
Consolidation  Act,  1849,  s.  194, 
of  making  an  allowance  to  a  bank- 
rupt out  of  his  estate  for  the  sup- 
port of  himself  and  his  family 
prior  to  his  passing  his  last  exa- 
mination, still  exists,  subject  only 
to  be  displaced  by  the  exercise  by 
a  majority  of  creditors  present  at 
the  first  meeting  after  adjudication 
of  the  controlling  power  given  by 
the  Bankruptcy  Act,  1861,  s.  109. 
Ex  parte  Ellerton,  In  re  Leech.    255 


AMENDING  BILL. 
See  Lands  Clauses  Act,  2. 

AMENDMENT. 

See  Corporation. 

"AND"  FOR  "OR." 
See  Will,  4. 

ANNUITY. 
A  testator  bequeathed  leasehold  pro- 
perty in  trust  to  receive  the  rents, 
and  after  payment  of  outgoings 
and  interest  on  money  secured 
upon  the  property  to  pay  an  an- 
nuity to  the  testator's  daughter, 
and  in  case  of  the  daughter's 
deathy  leaving  children,  in  trust 
to  continue  the  annuity  for  the 
benefit  of  the  children,  and  upon 
the  attainment  of  majority  by  the 
youngest  child  to  raise  a  gross 
sum  for  the  chil.dreiji  by  ^e  or 
mortgage  of  the  property  ;  and 
upon  further  trust  during  the 
daughter's  life  and  until  the  at* 
tainment  of  tnajority  by  h^r 
youngest  child,  if  she  had  any,  to 
pay  the  residue  of  the  rents,  after 
payment  of  outgoings  and  interest 
and  the  annuity,  to  the  testator's 
son ;  and  after  the  daughter's 
death  without  children  or  afier  the 
attainment  of  majority  by  the 
youngest  child^  if  any,  and  the 
raising  and  payment  of  the  gross 
sum  above  mentioned,  and  after 
the  performance  or  failure  of  the 
antecedent  trusts,  to  assign,  trans- 
fer and  set  over  all  the  property, 
or  such  part  thereof  as  should  re- 
main undisposed  of^  to  the  testa- 
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tor's  son  : — Held^  that  the  annuity 
was  a  charge  on  the  corpus  of 
the  property,  and  not  upon  the 
rents  and  profits  only.  Phillips  v. 
Gutieridge.  Page  332 

ANNULLING, 

1.  An  application  to  annul  an  adju- 
dication of  bankruptcy  made  by  a 
bankrupt,  whether  before  or  after 
the  time  has  elapsed  for  showing 
cause  against  the  adjudication  un- 
der the  Bankrupt  Law  Consolida- 
tion Act,  1849  (12  &  13  Vict. 
c.  106),  8.  104,  is  an  appeal  from 
the  order  of  adjudication,  and  is 
properly  made  by  way  of  motion 
to  the  Court  of  Appeal  at  any  time 
within  the  limit  of  two  months 
specified  in  the  2ddrd  section  of 
the  act,  as  amended  by  the  Bank- 
ruptcy Act,  1854  (17  &  18  Vict. 
c.  119),  s.  24. 

Circumstances  under  which  the 
Court  of  Appeal  allows  new  evi- 
dence to  be  adduced.  Ex  parte 
Miller,  In  re  Miller.  395 

2.  An  appeal  by  the  bankrupt  from 
a  refusal  of  a  Commissioner  to 
annul  an  adjudication  of  bank- 
ruptcy obtained  in  Englund  by  re- 
sidents in  Scotland^  as  petitioning 
creditors,  against  a  trader  whose 
trade  was  wholly  in  Scotland,  was 
directed  to  stand  over,  with  liberty 
to  the  bankrupt  to  bring  an  action 
to  try  the  validity  of  the  adjudi- 
cation. On  the  failure  of  the  pe- 
titioning creditors  to  appear  to  the 
action  within  a  time  limited  by  the 
Court  for  the  purpose,  the  Court 
annulled  the  adjudication. 


Pending  the  proceedings  the 
goods  of  the  Appellant  seized  by 
the  messenger  had  been  sold  by 
arrangement : — Held^  that  the  offi- 
cial assignee  was  entitled  to  deduct 
from  moneys  received  by  him  from 
the  sale  moneys  expended  in 
warehousing  and  selling  the  goods, 
but  not  his  costs  of  proceedings 
in  Court ;  the  Court  directing  that 
these  should  be  paid  by  the  peti- 
tioning creditors,  who,  like  the 
official  assignee,  were  Respondents 
to  the  petition,  and  ordering  that 
the  petitioning  creditors  should 
pay  to  the  bankrupt  the  moneys 
to  be  deducted  by  the  official  as- 
signee. Ex  parte  fVoUheim,  In  re 
Wollheim.  Page  389 

See  Arranging  Debtor,  10. 

ANSWER. 

See  SOFFICIENCY. 

APPEAL. 

1.  The  Master  of  the  Rolls  de- 
clined to  hear  personally,  ex- 
cept in  Court,  a  matter  arising  in 
Chambers,  upon  which  one  of  the 
parties  desired  a  hearing  before 
the  judge  personally.  Objecting, 
however,  to  a  personal  hearing 
elsewhere  than  in  Chambers,  on 
the  ground  of  expense  : — Held  to 
be  a  case  in  which  the  Court  of 
Appeal  would  not  interfere  with 
the  discretion  of  the  Master  of  the 
Rolls.  In  re  The  /Agriculturist 
Cattle  Insurance  Company,        425 

2.  An  appeal  by  a  person  not  a  party 
to  the   record,    but  who  appears 
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without  filing  a  supplemental  bill 
in  order  to  save  expense,  allowed 
to  be  set  down  for  hearing.  Nick- 
isson  V.  CockilL  Page  622 

3.  Where  the  circumstances  of  the 
case  make  it  expedient,  the  Court 
will  require  securiiy  from  a  per- 
son entitled  to  receive  costs  under 
a  decree  to  refund  them  in  the 
event  of  an  appeal  from  the  decree 
proving  successful,  or  will  other- 
wise provide  for  their  being  re- 
funded in  that  event,  as  by  order- 
ing their  interim  payment  into 
Court.     Gibbs  v.  Daniel,  479 

4.  The  twenty-one  days  from  the 
dtite  of  a  decision  or  order  of  the 
Court  of  Bankruptcy  within  which, 
according  to  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13 
Hct,  c.  106),  s.  12,  an  appeal  from 
such  decision  or  order  must  be  en- 
tered, date  from  the  day  when  the 
decision  or  order  sought  to  be  ap- 
pealed from  is  pronounced,  and 
not  from  that  on  which  it  is  drawn 
up,  although  the  latter  date  ap- 
pears on  the  order.  Ex  parte  The 
Dudley  and  IVest  Bromwich  Bank- 
ing Company f  In  re  Hopkins,    456 

See  Annulling,  1, 
Costs. 
Dismissal  of  Bill,  2. 

ARBITRATION. 

1.  A  company  having  given  notice  to 
take  a  leasehold  hotel  belonging 
to  and  occupied  by  the  Plaintiff,  it 
was  referred  to  arbitration  to  as- 
certain the  value  of  the  hotel  and 
premises   and    the   damages   sus- 


tained or  to  be  sustained  bv  the 
Plaintiff  by   reason   of  the   com- 
pany's works,  and  the  amount  of 
compensation   to  be  paid   by   the 
company  to  the  Plaintiff  in  respect 
thereof.     The  arbitrator  awarded 
a  sum  to  the  Plaintiff**  as  the  com- 
pensation to  be  paid  by  the  com- 
pany to  him  for  all  his  interest  of 
whatever  nature  in  the  above  lease- 
hold :" — Held,  that  it  was  impos- 
sible to  say,  with  certainty,  whether 
the  arbitrator  intended  or  not  to 
include  the  damages  in  this  award, 
an'd  that  the  award  was  too  uncer- 
tain for  the  Court  to  act  upon,  and 
that  the  PlaintifTs  bill  for  specific 
performance  of  it  had  rightly  been 
dismissed,    though    the    PlaintiflT 
offered  to  waive  all  claims  for  da- 
mages beyond  the  award.      Wake- 
field V.   The  Llanelly  Railway  and 
Dock  Company,  Page  11 

2.  An  arbitrator  who,  in  making  his 
award  as  to  certain  disputed  ques- 
tions of  account,  was  to  have  re- 
gard to  the  principles  of  taking 
the  accounts  shown  in  certain  ac- 
counts prepared  by  public  account- 
ants, submitted  the  written  state- 
ments of  claims  made  by  either 
disputant  to  such  accountants  for 
their  report  thereon,  upon  re- 
ceiving which  he  forthwith  made 
his  own  award  in  accordance  there- 
with and  in  the  absence  of  the 
parties: — Heldy  that  his  award 
must  be  set  aside  without  preju- 
dice to  any  question,  first  because 
the  report  of  the  accountants  must 
be  considered  as  evidence  on  which 
either  party    had    a    right    to    be 
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heard,  and  that  the  issue  of  the 
award  was  made  with  undue  haste; 
and,  secondly,  because  the  arbi- 
trator had  too  far  delegated  his 
own  authority  to  the  accountants. 
In  re  The  Eastern  Caufities  Railway 
Company  and  The  Eastern  Union 
Railway  Company's  Arbitration, 
The  Eastern  Counties  Railway  Com- 
pany V.  The  Eastern  Union  Railway 
Company,  Page  610 

ARRANGING  DEBTOR. 

1.  A  trust  deed  for  the  beneBt  of 
creditors  intended  to  be  exectited 
by  debtors  in  business  together  as 
copartners  and  to  be  brought  within 
the  provisions  of  the  Bankruptcy 
Act,  1861,  s.  192,  is  properly 
framed  when  its  terms  embrace  all 
possible  estate  and  property  which 
not  only  does  but  also  may  or 
might  belong  to  the  partners  jointly 
or  to  either  of  them  separately. 

The  non-existence  in  point  of 
fact  of  any  separate  estate  of  either 
debtor  is  no  objection  to  the  va- 
lidity under  the  Bankruptcy  Act, 
1861,  s.  192,  of  a  trust  deed  so 
framed,  even  as  against  a  non-as- 
sentient  separate  creditor. 

Semble  that  in  computing  the 
statutory  majority  of  assenting 
creditors  to  a  deed  under  the 
Bankruptcy  Act,  1861,  s.  192, 
executed  by  debtors  in  trade  in 
copartnership,  the  separate  cre- 
ditors are  not  to  be  consulted  se- 
parately in  respect  of  the  separate 
estate ;  but  that  the  whole  body  of 
the  creditors  is  to  deliberate  and 
decide  together,  and  that  separate 

Vol.  111-5. 


creditors  might  constitute  a  ma- 
jority, even  if  there  were  no  sepa- 
rate estate.  Ex  parte  Oldjieldy  In 
re  OldJUld.  Page  250 

2.  To  the  validity,  under  the  Bank- 
ruptcy Act,  1861,  8.  192,  of  a 
composition  deed  executed  by  a 
single  member  of  a  dissolved  firm 
afler  the  dissolution,  objection  was 
taken  on  the  part  of  creditors 
of  the  firm,  on  the  ground  that 
the  joint  creditors  were  insuffi- 
ciently represented  in  the  compu- 
tation of  the  majority  of  assenting 
creditors  required  by  the  statute. 
Held,  that  the  objection  could  not 
be  entertained  in  the  absence  of 
evidence  showing  the  existence 
of  joint  estate  at  the  date  of  the 
execution  of  the  deed,  and  that 
the  onus  lay  upon  the  objectors  to 
produce  such  evidence. 

An  assignment  of  a  debtor's 
estate  aud  effects  is  not  necessary 
for  the  validity  of  a  composition 
deed  under  the  1 92nd  section  of  the 
Bankruptcy  Act,  1 86 1 ,  but  to  render 
such  a  deed  binding  on  non-as- 
sentients,  they  must  stand  under 
the  deed  in  the  same  situation  and 
with  the  same  advantages  as  the 
assentients. 

A  composition  deed  purported 
to  be  made  between  a  debtor  of 
the  first  part,  certain  creditors 
whose  names  and  seals  with  the 
amounts  of  their  debts  were  set 
forth  in  a  schedule  and  who  exe-* 
cuted  the  deed  of  the  second  part, 
and  all  other  (if  any)  the  creditors 
of  the  debtor  of  the  third  part. 
It  recited  that  the  executing  cre- 
3  B  D.J  s. 
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ditort  had  agreed  to  accept  a  com- 
position of  three  pence  in  the 
pound  on  their  debts  and  to  release 
the  debtor.  It  witnessed,  that  in 
consideration  of  the  composition 
paid  to  the  executing  creditors 
and  of  the  covenant  thereinafter 
mentioned,  the  executing  creditors 
released  the  debtor  from  the  debts 
placed  opposite  to  their  names. 
It  further  witnessed,  that  the 
debtor  covenanted  with  the  parties 
of  the  second  and  third  parts  to  pay 
on  demand  to  all  his  creditors  the 
above  composition  unless  it  should 
have  been  already  paid.  Held, 
that  the  deed  placed  the  assenti- 
ents  and  non-assentienls  in  a  posi- 
tion of  undue  inequality,  and  that 
on  this  ground  the  deed  was  not 
binding  on  the  latter.  Ex  parte 
Cockbum,  In  re  Smith  and  Laxton^ 

Page  175 
3.  Where  a  debtor,  being  sued  by  a 
creditor  on  a  dishonoured  bill  of 
exchange,  and  having  no  present 
assets,  and  only  the  deferred  pos- 
sibility of  the  accruer  of  a  trifling 
sum  on  a  balance  of  accounts  be- 
tween the  debtor  and  his  late  part- 
ners, such  possibility  being  de- 
pendent upon  the  result  of  legal 
proceedings  taken  by  the  partners 
to  obtain  relief  against  payments 
made  by  them,  executed  a  trust 
deed  in  the  form  given  in  sche- 
dule (D)  to  the  Bankruptcy  Act, 
1861,  which  was  registered  under 
the  192nd  section  of  that  act: — 
Heldy  that  the  deed  was  invalid  as 
a  fraud  upon  the  act,  and  that  a 
dissentient  creditor  ought  to  have 


leave  to  issue  process  against  the 
debtor,  notwithstanding  the  regis- 
tration of  the  deed.  Ex  parieMoT" 
risonf  In  re  Clunn's  Trust  Deed, 

Page  252 

4.  The  affidavit  required  bj  the 
Bankruptcy  Act,  1861,  a.  200, 
should  state  with  particularitj  the 
matters  to  which  it  is  directed. 
Ex  parte  Groome^  In  re  Groome*s 
Trust  Deed.  249 

5.  The  Court  of  Bankruptcy  has  no 
power  to  dispense  with  the  execu- 
tion of  a  deed  intended  for  regit- 
Ctation  under  the  Bankruptcy  Act, 
1861, 8. 192,  by  one  out  of  several 
trustees  appointed  by  the  deed. 
A  deed  imperfect  in  that  respect 
does  not  fulfil  the  statutory  re- 
quirements of  the  section  and  can- 
not be  registered  thereunder.  Ex 
parte  King,  In  re  King's  Trust 
Deed.  247 

6.  Goods  were  contracted  to  be  add, 
with  a  condition  that  they  should 
not  be  delivered  unless  the  vendors 
chose  or  the  goods  were  required 
by  the  purchaser  for  the  actual 
purposes  of  his  business  until  pay- 
ment of  a  bill  of  exchange  which 
was  given  by  the  purchaser  for 
the  full  value  of  the  goods.  The 
bill  of  exchange  having  been  dis- 
honoured and  the  goods  nearly  all 
remaining  undelivered,  the  pur- 
chaser executed  a  trust  deed  under 
sect.  1 92  of  the  Bankruptcy  Act, 
1861,  and  the  vendors  assented 
thereto  for  a  sum  which  included 
the  value  of  goods  contracted  to 
be  soldi-^Held,  that  upon  the  facts 
of  the  case  the  contract  for  sale 
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and  purchase  was  absolute  and  not 
conditional,  and  that  the  retention 
of  the  goods  was  to  operate  as  a 
security  for  the  payment  of  the 
bill  of  exchange,  and  that  the  ven- 
dors could  if  they  chose  assent  to 
the  deed  for  an  amount  of  which 
the  sum  so  secured  formed  part. 

SetnbU,  however,  that  by  so 
assenting  they  forfeited  their  secu- 
rity. 

The  debt  of  a  non-assenting 
creditor  entered  by  the  debtor  in 
the  schedule  of  debts  required  by 
the  General  Orders  in  Bankruptcy 
of  22  May  J  1862,  but  therein 
marked  "  disputed,"  cannot,  in 
the  absence  of  the  creditor,  be 
disregarded  in  calculating  the  sta- 
tutory majority  of  assenting  cre- 
ditors. Ex  parte  Middleton^  In  re 
Middieton.  Page  201 

7.  Where  a  debtor  has  executed  a 
deed  under  the  Bankruptcy  Act, 
1861,s.  192,  any  creditor,  although 
denying  the  validity  of  the  deed, 
is  entitled  to  examine  the  bank- 
rupt. .  But  such  creditor  must 
submit  to  the  jurisdiction  in  bank- 
ruptcy. Ex  parte  Brooks,  In  re 
Brooks.  212 

8.  Where  an  application  had  been 
made  in  Chambers  to  a  judge  of  a 
Court  of  Law  for  the  release  from 
custody  under  a  ca.  sa.  of  a  debtor 
who  had  previously  to  his  arrest 
registered  a  deed  purporting  to  be 
a  deed  under  the  Bankruptcy  Act, 
1861,  s.  192,  and  obtained  thereon 
the  Chief  Registrar's  certificate 
under  s.  198,  and  the  judge  had 
decided  that   the   deed   was    not 


within  the  provisions  of  the  192nd 
section  of  the  Bankruptcy  Act, 
1861  :—/^eW,  that  the  Court  of 
Bankruptcy  had  properly  refused 
to  release  the  debtor. 

The  proper  course  in  such  a 
case  is  to  apply  to  the  Court  out 
of  which  the  judgment  issued. 

Whether  the  Court  of  Bank- 
ruptcy would  have  had  jurisdiction 
if  the  deed  had  been  valid  within 
the  192nd  section  of  the  Bank- 
ruptcy Act,  1861,  qtuere. 

In  calculating  the  statutory  ma- 
jority of  assentient  creditors  re- 
quired under  the  Bankruptcy  Act, 
186],  8.  192,  to  render  a  deed 
under  that  section  binding  on  non- 
assentient  creditors,  secured  cre- 
ditors must  be  taken  in  account 
in  the  computation  of  the  number 
of  creditors  constituting  the  ma- 
jority. 

But  semhle  that  the  amounts  of 
their  securities  should  be  deducted 
in  calculating  the  majority  on  the 
question  of  value.  Ex  parte  Smithy 
In  re  Smith.  Page  218 

9.  An  affidavit  made  in  support  of 
an  application  to  dispense  with  the 
requirements  of  the  Bankruptcy, 
Act,  1861,  s.  192,  on  the  ground 
that  the  circumstances  of  the  case 
are  within  the  200th  section  of  the 
act,  must  show  such  circumstances 
with  greater  certainty  than  by 
merely  stating  that  the  deponent 
is  informed  and  verily  believes 
them  to  be  as  stated.  Ex  parte 
Dobson,  In  re  Anderson.  229 

10.  The  Court  has  no  jurisdiction 
under  a  deed  in  the  statutory  form 
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given  in  schedule  (D)  to  the  Bank- 
ruptcy Act,  1861,  and  executed 
by  a  debtor  to  make  an  order 
upon  the  trustees  of  the  deed  for 
payment  out  of  the  estate  in  their 
hands  of  a  petitioning  creditor's 
costs  of  an  adjudication  of  bank- 
ruptcy against  the  debtor  made 
after  the  execution  of  the  deed  but 
subsequently  annulled  in  conse- 
quence of  the  registration  of  the 
deed  under  the  Bankruptcy  Act, 
8.  192.  Ex  parte  Jones,  In  re 
M'Turk.  Page  230 

1 1 .  The  1 94th  section  of  the  Bank- 
ruptcy  Act,  1861,  gives  no  juris- 
diction to  the  Court  of  Bankruptcy 
to  dispense  with  the  fourth  condi- 
tion of  the  192nd  section  requiring 
registration  of  a  deed  intended  to 
bind  a  non-assenting  minority  of 
creditors  within  twenty-eight  days 
from  its  execution  by  the  debtor 
or  to  extend  the  time  therein  men- 
tioned. In  re  Skinner.  238 
See  Allowance. 
Evidence. 

ARREST. 
See  Arranging  Debtor,  8. 

ARTICLES. 

By  marriage  articles  a  father  cove- 
nanted to  convey  an  estate  to  trus- 
tees for  the  benefit  of  his  son  T.  J, 
during  his  life,  with  remainder 
"  for  the  use  and  benefit  of  the 
issue  of  the  said  T.  J.  by  the  said 
A/.  M.f  his  intended  wife,  their 
heirs  and  assigns,  for  ever."  The 
husband  and  wife  both  died,  leav- 
ing a  son  and  two  daughters  : — 


Held^hy  the  L.J.  Turner^  afBrm- 
ing  the  decision  of  V.  C.  Kinders" 
ley,  that  the  settlement  ought  to 
be  framed  so  as  to  give  an  estate 
tail  to  the  son,  with  remainder  to 
the  daughters  as  tenants  in  com- 
mon in  tail,  with  cross  remainders 
between  them,  disseniienle  the  L.  J. 
Knight  Bruce,  who  was  of  opinion 
that  the  three  children  were  en- 
titled to  the  inheritance  as  tenants 
in  common  or  joint  tenants.  Phil^ 
lift  v.  James,  Page  72 

ARTICLES  OF  PARTNERSHIP. 

See  Partnership,  4. 

ASSENTING  CREDITORS. 
See  Arranging  Debtor,  1,  2,  6,  8. 

ASSETS. 
See  Executor. 

ASSIGNEES. 

See  Costs,  1,  2. 
Mortgage,  I. 

AWARD. 
See   Arbitration. 


BANKRUPT. 

1.  In  considering  the  question  of  a 
bankrupt's  discharge  with  refer- 
ence to  the  provisions  of  the 
Bankruptcy  Act,  1861,  s.  159, 
rule  3,  care,  and  even  some  amount 
of  severity,  is  properly  brought  to 
bear  by  the  tribunal  which  has  to 
decide  the  question. 
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The  debts,  the  contracting  of 
which  by  the  bankrupt,  without 
reasonable  or  probable  ground  of 
expectation  of  being  able  to  pay  the 
same,  is  made  condemnatory  by  the 
section  and  rule  in  question,  must 
be  debts  incurred  by  the  bankrupt 
and  within  the  scope  of  the  exist- 
ing proceedings  in  bankruptcy. 

In  construing  the  words  "  rash 
and  hazardous  speculation*'  in  the 
same  section  and  rule,  '*  rash"  is 
the  important  word,  that  is  to  say, 
the  speculation  made  condemna- 
tory by  the  section  and  rule  must 
be  such  as  no  reasonably  prudent 
man  would  have  entered  into. 

Circumstances  under  which  a 
bankrupt  was  held,  within  the 
meaning  of  the  section  and  rule 
above  mentioned,  neither  to  have 
contracted  debts  without  reason- 
able or  probable  ground  of  expec- 
tation of  being  able  to  pay  the  same, 
nor  to  have  been  guilty  of  rash  and 
hazardous  speculation  conducing 
to  his  insolvency,  nor  of  unjusti- 
fiable extravagance  in  living.  Ex 
'parte  Downman,  In  re  Downman, 

Page  471 
2.  Mere  suspicion  of  the  commission 
of  one  of  the  offences  described  in 
the  Bankruptcy  Act,  1861,  s.  221, 
is  not  sufficient  to  warrant  a  di- 
rection for  the  prosecution  of  a 
bankrupt  for  misdemeanor.  Ex 
parte  Still,  In  re  Still.  382 

See  Allowance. 
Annulling,  1,  2. 
Arranging  Debtor,  2,  5, 

6,  7,  8,  10. 
Bill  of  Sale. 


See  Costs. 
Evidence. 
Mortgage,  1. 
Representation. 

BARON  AND  FEME. 

See  Fraudulent  Deed. 
Husband  and  Wife. 

BILL. 
See  Demurrer. 

BILL  OF  COSTS. 

See  Promoters. 

BILL  OF  SALE. 

Shipbuilders  on  the  11th  o^ Aprils  by 
a  written  agreement  of  that  date, 
agreed  to  build  a  vessel  for  a  pur- 
chaser, at  a  price  payable  by  in- 
stalments. The  agreement  had 
been  negotiated  for  the  purchaser 
by  a  shipbroker,  who  had,  pending 
the  negotiations,  and  before  the 
agreement  was  signed,  advanced 
400/.  to  the  shipbuilders,  who  had 
already  commenced  building  the 
vessel  upon  the  understanding 
that  it  was  to  be  secured  to  him 
by  an  assignment  of  the  agreement 
when  perfected,  and  by  a  charge 
or  lien  on  the  vessel.  Accord- 
ingly,  by  an  indenture  dated  the 
12th  of  April,  the  builders,  in  con- 
sideration, as  was  therein  stated, 
of  500/.  on  or  immediately  before 
the  execution  of  the  indenture 
paid  by  the  broker  to  the  builders, 
assigned  the  agreement  of  the  1 1  th 
April  to  the  broker;  and  it  was 
agreed  that,  subject  to  a  lien  given 
by  the  agreement  of  the  11th  of 
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/Iprll  to  the  purchaser,  the  ves- 
sel and  all  stores  about  the 
builders*  yard  should  be  the  pro- 
perty of  the  broker,  to  be  held  in 
lien  to  the  extent  of  all  moneys 
due  from  the  builders  to  the 
broker ;  and  that  the  aggregate  of 
moneys  secured  should  not  exceed 
500/.  Upon  the  execution  of  this 
agreement  the  broker  advanced  to 
the  builders  the  further  sum  of 
100/.  On  the  19th  of  May  the 
agreement  of  the  11th  of  April 
was  cancelled  owing  to  differences 
between  the  builders  and  the  pur- 
chaser; and  the  former,  for  the 
purpose  of  securing  the  broker 
from  loss  by  reason  of  the  cancel- 
lation, proposed  to  him  that  he 
should  become  the  absolute  owner 
of  the  vessel.  He  assenting 
thereto,  an  agreement  was  signed 
by  the  parties  on  and  dated  the 
20th  of  May,  whereby  the  builders 
agreed  to  sell,  and  the  broker 
agreed  to  purchase,  the  hull  of  a 
new  vessel  then  in  course  of  build- 
ing by  the  builders  at  their  yard, 
to  be  completed  according  to  spe- 
cification for  1,150/.;  and  it  was 
agreed  that  500/.,  then  already 
advanced  by  the  broker  to  the 
•builders,  should  be  taken  as  part 
payment  of  the  purchase-money, 
and  that  if  the  builders  did  not 
finish  the  vessel  by  the  21st  of 
June,  or  should  before  its  com- 
pletion cease  working  at  it,  the 
broker  might  enter  the  builders* 
yard  and  complete  with  their  ma- 
terials and  at  their  cost. 

The  builders  made  no  further 


progress  with  the  vessel,  and  were 
adjudicated  bankrupts  on  the  9nd 
of  June. 

Neither  the  assignment  of  the 
12th  of  April  J  nor  the  agreement 
of  the  20th  of  May^  was  registered 
under  the  Bills  of  Sale  Act  (17  & 
18  Vict.  c.  3G),  and  the  vessel  was 
never  registered  under  the  Ship- 
ping Acts;    but  on   the   20th  of 
May^  the  builders  granted,  under 
the   provisions  of  the    Merchant 
Shipping  Act,  1854(17  &  18  Vict. 
c.  104),  the  usual  builder's  certifi- 
cate, whereby  they  certified   that 
they  had  built  the  vessel  for  and 
on  behalf  of  the  broker. 

The  evidence  showed  that  the 
moneys  advanced  by  the  broker 
were  not  applied  specifically  to  the 
building  of  the  vessel  in  question, 
but  were  applied  generally  for  the 
purposes  of  the  builders'  business, 
and  that  the  builders  were  utterly 
insolvent  on  the  20th  of  May,  and 
probably  were  so  on  the  12th  of 
April;  that  before  the  20th  of 
May,  rumours  were  current  in  the 
town  that  they  had  stopped  pay- 
ment and  had  paid  off  their  work- 
men, except  their  foreman  and  ap- 
prentices, and  that  these  rumours 
were  well  founded ;  but,  on  the 
other  hand,  the  evidence  failed  to 
show  either  that  these  rumours 
were  so  general  as  that  they  ought 
to  be  assumed  to  have  reached 
the  broker,  or  that  the  broker 
Was  in  any  manner  aware  of  the 
insolvency  of  the  builders  on  the 
20th  of  May,  or  until  after  that 
date. 
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Upon  a  bill  (iled  by  the  broker 
against  the  assignees  in  bankruptcy 
of  the  builders.  Held, — 

(1)  That  the  Plaintiff  had   no 

title  to  relief  under  the 
agreement  of  the  1 2th  of 
April,  because  it  was  by 
the  agreement  of  the  20th 
of  May  merged  into  and 
taken  as  part  payment  of 
the  purchase-money  under 
that  agreement. 

QuarCf  whether  the  agree- 
ment of  the  12th  Q^  April 
could  or  could  not  have 
been  kept  alive  as  be- 
tween the  broker  and  the 
builders,  notwithstanding 
that  it  was  cancelled  as 
between  tbe  builders  and 
the  purchaser. 

Quaere,  whether  the  fact  that 
at  the  date  of  the  agree- 
ment of  the  1 2th  of  April 
there  was  no  vessel  which 
had  been  in  any  way  ap- 
propriated to  the  pur- 
chaser, would  have  been 
a  valid  objection  in  equity 
to  the  PlaintifTs  title  under 
that  agreement. 

Qtusre,  whether  the  non-re- 
gistration of  the  agree- 
ment under  the  Bills  of 
Sale  Act  (17  &  18  VicL 
c.  36)  would  have  de- 
stroyed the  Plaintiff's  title 
under  it. 

(2)  That  the  Plaintiff  was  en- 

titled to  relief  to  the  ex- 
tent of  500/.  and  interest 
(the  Lord  Justice  Knight 


Bruce,  however,  express- 
ing a  doubt  as  to  the  pro- 
priety of  this  limitation) 
under  the  agreement  of 
20th  of  May,  because — 

(a)  The  Bills  of  Sale  Act  had 

no  application  to  the 
case. 

(b)  The  vessel  was  not  in  the 

order  and  disposition  of 
the  bankrupts  ;  Holder^ 
ness  V.  Rankin,  2  De  G., 
F.  8^  J.  258,  followed. 

(c)  And    the    sole    question 

being  whether  there  was 
a  fraudulent  preference 
of  the  broker  by  the 
builders,  the  evidence 
failed  to  show  it.  Swain* 
ston  v.  Clay,     Page  558 

BOND. 

See  Will,  2. 

BOOKS  OF  COMPANY. 

See  Contributory,  2. 

BORROWING. 
See  Company. 

BREACH  OF  TRUST. 
See  Trustee, 


CALL. 
See  Winding-up. 

CAPITAL. 
See  Partnership,  1. 
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CAVEAT. 
See  Decreb. 

CERTIFICATE  OF  CHIEF 

CLERK. 

See  Accountant. 

CHAMBERS. 

See  Appeal,  1-. 

CHARGE. 
See  Legacy. 

CHARITY  LEGACIES. 

See  Will,  7. 

CHARTER. 
See  Corporation. 

CHEQUE. 

See  Trustee. 

CHIEF  CLERK. 

See  Accountant. 

CHILDREN. 

See  Will,  5. 

CLASS. 

See  Will,  5. 

COMPANY. 

One  clause  in  the  articles  of  associa- 
tion of  a  company  provided  that 
the  company,  in  extraordinary  spe- 
cial general  meeting,  might  autho- 
rize the  borrowing  of  such  sum  or 
sums  of  money,  and  on  such  terms 
and  conditions  as  they  might  think 
fit.  Another  clause  provided  that 
the  directors  might  borrow  such 
sums  as  they  thought  fit,  but  not 


above  10,000/.,  unless  borrowing 
a  larger  amount  should  have  been 
previously  authorized  by  a  general 
meeting  :—//eW,  that  the  former 
clause  did  not  restrict  the  latter, 
and  that  borrowing  to  the  extent 
of  dO,000/.,  authorized  by  an 
ordinary  general  meeting,  was 
valid. 

The  directors  of  a  company  bor- 
rowed 5,000/.  from  A,  B.  under  a 
written  agreement,  one  of  the 
terms  of  which  was,  that  2,000 
mortgage  bonds  of  50/.  each, 
"  forming  a  part  of  25,000/.  of 
mortgage  bonds  constituting  a  first 
charge  on  the  property  of  the 
company,"  should  be  deposited 
with  A,  B.  as  collateral  security 
for  the  sum,  which  was  secured  by 
two  promissory  notes  of  2,500/. 
each  : — Held,  that  as  the  directors 
had  power  to  charge  the  property 
of  the  company,  and  the  intention 
to  create  the  charge  appeared  from 
this  agreement,  a  valid  charge  was 
created,  though  the  mortgage 
bonds  were  invalid  through  in- 
completeness. 

The  directors  afterwards  bor- 
rowed a  further  sum  of  2,700/. 
from  A,  B.,  and  deposited  with 
him  other  incomplete  mortgage 
bonds,  with  a  letter  stating  that 
they  were  deposited  *'  as  collateral 
security  for  our  promissory  note 
for  2,700/.,  the  securities  to  be 
held  on  same  terms  and  conditions 
as  those  under  agreement  with  re- 
ference to  the  two  previous  notes 
of  2,5 00/.  each"  i—Held,  that  there 
was  a  valid  charge  for  this  sura 
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also.  In  the  Matter  of  the  Strand 
Music  Hall  Company  {Limited), 
Ex  parte  The  European  and  Ame* 
rican  Finance  Corporation  (Li- 
mited). Page  147 
See  Arbitration,  1. 

Contributory. 

Lands  Clauses  Act. 

Promoters. 

Shares. 

Winding-up. 

COMPOSITION. 

See  Arranging  Debtor,  2,  6,  8,  9. 

COMPROMISE. 

See  Shares^  3. 

CONCURRENT  SUIT. 
See  Lancaster  Duchy  Court. 

CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  1. 

CONSENT. 
See  Costs,  3. 

CONSOLIDATED  ORDERS, 

XXXI.   1. 

See  Rehearing. 

CONSTRUCTION. 

See  Mortgage,  3. 
Will,  3,  5. 

CONSTRUCTIVE  NOTICE. 
See  Notice. 

CONTINGENCY. 
See  Will,  3, 


CONTRACT. 

See  Railway  Company. 
Shares,  2. 

CONTRARY  INTENTION. 
See  Mortgage,  3. 

CONTRIBUTORY. 

1.  Directors  of  a  company  registered 
in  1860  to^k  a  transfer  of  paid  up 
shares  from  an  allottee  who  had 
had  them  allotted  to  him  by  the 
company  in  part  payment  of  pur- 
chase-money in  respect  of  pro- 
perty purchased  by  the  company. 
The  same  directors  were  holders 
of  other  paid-up  shares  taken  by 
them  for  attendance  fees.  The 
validity  of  the  purchase  in  the  one 
case  and  the  allowance  of  attend- 
ance fees  in  the  other  were  im- 
pugned : — Held,  that  the  transac- 
tion could  not  be  affirmed  in  part 
and  repudiated  in  part,  and  that 
consequently  the  directors,  if  treat- 
ed as  shareholders  at  all,  must  be 
treated  as  paid-up  shareholders, 
and  not  placed  on  the  list  of  con- 
tributories  in  either  case. 

Prior  to  the  formation  of  the 
company  the  directors  in  question 
had  agreed  each  to  take  100  shares 
in  the  company  and  to  execute 
the  articles  and  memorandum  of 
association  when  ready  and  to  act 
as  directors  of  the  company,  and 
the  articles  provided  that  the  sub- 
scribers of  the  memorandum  should 
be  deemed  to  be  directors  until 
others  were  appointed,  and  that 
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each  director  should  hold  at  least 
100  shares : — Held, 

(1.)  That  their  obligation  to 
take  the  qualification  shares  could 
not  be  satisfied  by  their  taking  the 
unpaid*for  shares. 

(2.)  That  the  case  was  distin- 
guishable from  Lord  Aber corn's 
Case,  In  re  The  National  Insur- 
ance and  Investment  Associalion,  4 
De  (?.,  F.  ^  J.  78. 

(3.)  That  the  direcvprs  were  lia- 
ble to  be  put  on  the  list  as  contri- 
tories  for  their  respective  qualifi- 
cation shares. 

(4.)  That  they  were  also  liable 
to  be  put  on  the  list  as  contri- 
butor ies  in  respect  of  the  shares 
for  which  they  had  respectively 
subscribed  the  memorandum  of 
association,  but  that  these  were 
to  be  taken  as  part  of  the  qualifi- 
cation shares.  In  re  The  Great 
Northern  and  Midiand  Coal  Com- 
pany (Limited),  Currie**  Case. 

Page  367 
2,  Where  a  person's  name  appeared 
as  that  of  a  shareholder  in  a  joint 
stock  company's  register,  and  mi- 
nute and  other  books,  and  had 
been  so  included  in  the  yearly  re- 
turns to  theregistrar  of  joint  stock 
companies^  but  it  appeared  on  the 
evidence  that  he  had  never  agreed, 
or  acted  in  such  a  manner  as  to 
induce  others  to  believe  that  he 
had  agreed,  to  become  a  share- 
holder in  the  company,  and  that 
he  had  promptly  repudiated  an 
attempt  on  the  part  of  the  secre- 
tary of  the  company  to  place  him 
in  the  position  of  a  shareholder : — 


Held,  that  upon  an  application  in 
Chancery  under  the  Joint  Stock 
Companies  Act,  1858,  a.  25,  and 
in  bankruptcy  in  the  matter  of  the 
winding  up  to  remove  bia  name 
from  the  register  and  from  the  liat 
of  contributories,  he  was  entitled 
to  the  relief  sought. 

The  books  of  the  company  are, 
under  the  Joint  Stock  Companies 
Act,  1856,  8.  40,  only  evidence  as 
between  shareholders,  and  cannot 
be  accepted  as  evidence  on  the 
question  whether  a  person  is  or  is 
not  a  shareholder.  In  re  Moseley 
Oreen  Coal  and  Coke  Company  (  Lt- 
mited).  Fox's  Case.  Page  465 

See  Shares,  2,  3. 

CONVERSION. 
See  Will,  6. 

COPYHOLD  ACTS. 
See  Lands  Clauses  Act,  3. 

CORPORATION. 

Where  there  was  no  title  to  sue 
at  the  time  of  the  filing  of  an  ori- 
ginal bill  or  information,  a  decree 
cannot  be  founded  upon  a  right  of 
suit  subsequently  acquired  and 
brought  forward  by  a  supplemen- 
tal bill^  or  under  the  new  practice 
by  way  of  amendment,  a  rule  ap- 
plying not  only  in  cases  where  the 
title  to  sue  in  respect  of  the  whole 
matter  of  the  suit  is  acquired  sub- 
sequently to  the  filing  of  the  ori- 
ginal bill,  but  also  in  cases  where 
the  title  to  sue  in  respect  of  any 
of  the  matter  of  the  suit  is  so  ac- 
quired ;    and  the  principle   being 
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that  there  must  be  a  right  of  suit 
wheo  the  suit  is  commenced ;  and 
a  supplemental  bill  is  not  the  com- 
mencement, but  the  continuance 
of  the  suit. 

Persona  claiming  a  title  purely 
adverse  to  a  trust  cannot  be  made 
parties  to  a  suit  for  the  execution 
of  the  trust.  Talbot  v.  Farl  of 
Radnor,  3  M.  S^  K.  252,  on  this 
point,  has  been  constantly  dis- 
approved of  and  never  followed. 

An  act  of  parliament  authorized 
a  corporation  to  construct  a  mar- 
ket-place and  place  for  a  fair 
and  all  necessary  buildings  and 
works  for  the  sale  of  commodities 
as  therein  mentioned,  and  a  mar- 
ket-place for  the  sale  of  cattle, 
with  power  to  provide  slaughter- 
houses, and,  after  various  provi- 
sions authorizing  the  levying  and 
taking  of  stallages,  rents  and  tolls, 
enacted  that  the  moneys  arising 
from  such  stallages,  rents  and  tolls 
should  be  applied  firstly  in  paying 
the  expenses  of  obtaining  the  act 
and  incident  thereto  ;  secondly,  in 
making  and  maintaining  the  market 
or  fair  and  works  connected  there- 
with, and  the  slaughter-bouses  to 
be  established  or  constructed  as 
aforesaid,  and  in  payment  of  the 
interest  and  re-payment  of  the 
principal  of  all  moneys  borrowed 
on  the  security  of  the  said  works, 
stallages,  rents  and  tolls ;  and  that 
the  residue  of  such  moneys  (if 
any)  should  be  retained  by  the 
corporation,  to  be  applied  by  them 
as  they  should  think  fit:— ^r^, 
that  assuming  the  corporation  to 


be  entitled  to  grant  leases  of  the 
market,  market-place  and  slaugh- 
ter-houses, they  were  not  entitled 
to  demise  the  property  at  dimi* 
nished  rents  upon  payment  of 
fines,  the  rents  being  devoted  to 
the  maintenance  of  the  property. 
Attorney-General  v.  The  Port- 
reeve,  Aldermen  and  Burgesses  of 
Avon,  otherwise  Aberavon, 

Page  657 
CORPUS. 
See  Annuity, 

COSTS. 

1.  Where  upon  the  application  of 
the  solicitor  for  the  assignees  the 
Court  below  made  an  prder  which 
it  had  no  jurisdiction  to  make,  the 
Court  of  Appeal  ordered  the  as- 
signees personally  to  pay  the  costs. 
Ex  parte  Cole,  In  re  Attwater,  380 

2.  Assignees  in  bankruptcy  may  in 
a  proper  case  be  ordered  to  pay 
costs  personally,  and  not  be  allowed 
them  out  of  the  bankrupt's  estate, 
notwithstanding  they  act  pursuant 
to  a  resolution  of  creditors.  Ex 
parte  Watts,  In  re  Attwater.     394 

3.  The  costs  of  an  official  assignee 
who  appears  by  counsel  on  the 
hearing  of  an  appeal  merely  to 
consent  to  the  reversal  of  the  order 
ought  not  to  be  allowed  out  of  the 
estate.  Ex  parte  Churchill,  In  re 
Griffiths.  388 

See  Annulling,  2. 
Appeal,  3. 

Arranging  Debtor,  10. 
Lands  Clauses  Act,  4. 
Promoters. 
Solicitor  and  Client. 
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CREDITORS. 

See  Arranging  Debtor. 
Fraudulent  Deed. 

CROSSED  CHEQUE, 

See  Trustee. 

CURTILAGE. 
See  Lands  Clauses  Act,  1. 


DAMAGES, 

See  Light. 

DEBTOR  AND  CREDITOR. 

See  Arranging  Debtor. 

DECEPTION. 
See  Shares,  1. 

DECREE. 

The  effect  of  entering  a  caveat  against 
the  enrolment  of  a  decree  is  only 
to  suspend  the  Lord  Chancellor's 
signature  of  the  docket  of  enrol- 
ment, and  upon  the  expiration  of 
the  time  limited  for  the  operation 
of  the  caveat  without  effective 
proceedings  founded  upon  it,  the 
signature  is  afHxed  to  the  docket 
as  of  the  day  of  its  date. 

The  service  upon  the  parties 
presenting  the  docket  of  enrol- 
ment by  the  parties  entering  the 
caveat  after  the  expiration  of  the 
time  limited  for  the  operation  of 
the  caveat,  but  before  the  actual 
delivery  of  the  docket  to  the  mes- 
senger for  transmission  to  the  Lord 
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Chancellor,  of  an  order  for  setting 
down  for  hearing  a  petition  of  ap^ 
peal  filed  within  the  limited  time, 
is  inoperative  to  prevent  the  en- 
rolment of  the  decree,  j^tlomey^ 
General  v.  The  Conservators  of  the 
River  Thames.  Page  431 

See  Corporation. 

Dismissal  of  Bill,  1. 

DEED. 

See  Arranging  Debtor. 
Fraud. 

DEMURRER. 

Real  estates  were  devised  to  A.  for 
life,  remainder  to  his  sons  in  tail, 
remainder  to  B,  for  life ;  and 
powers  were  given  to  the  tenants 
for  life  of  jointuring  and  charging 
portions  for  younger  children,  and 
of  limiting  terms  to  secure  them. 
The  will  also  enabled  /f.,  who  was 
the  trustee  and  one  of  the  execu- 
tors, to  enter  the  estates  during 
minorities  and  accumulate  the 
rents,  which  were  to  be  applied  in 
the  purchase  of  lan^s  to  be  settled 
to  the  same  uses.  The  personal 
estate  was  given  to  A.  absolutely. 
During  AJ's  minority  H.  entered 
and  accumulated  the  rents.  A. 
on  his  marriage  limited  terms  to 
trustees  to  secure  a  jointure  and 
portions,  and  settled  the  residuary 
personalty  and  died  leaving  a  son. 
B,  disputed  the  son's  legitimacy 
and  took  possession.  A.^s  wife 
and  infant  child  filed  a  bill  against 
B,f  H,  and  the  trustees  of  the 
terms,  alleging  that  the  trustees  of 
the  terras  refused  to  bring  eject- 
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ment  without  the  direction  of  the 
Court,  and  praying  for  an  account 
of  the  testator's  personal  estate, 
and  to  have  it  secured  on  the  trusts 
of  the  settlement ;  for  an  account 
of  the  rents  received  by  H,  during 
the  minority  of  A, ;  for  an  account 
of  rents  received  by  the  Defend- 
ants respectively  since  A.*s  death ; 
for  a  receiver,  and  for  an  injunc- 
tion to  restrain  B,  from  receiving 
the  rents,  and  for  further  relief. 
B.  demurred  for  want  of  equity, 
multifariousness  and  want  of  par- 
tiesy  and  the  demurrer  was  allowed 
by  the  Master  of  the  Rolls  on  the 
first  two  grounds. 

Held,  on  appeal,  that  as  the  bill 
distinctly  showed  that  there  were 
outstanding  terms  which  B,  might 
set  up  if  the  infant  Plaintiff 
brought  ejectment,  and  there  was 
a  prayer  for  general  relief,  the  de- 
murrer for  want  of  equity  could 
not  be  sustained,  though  the  bill 
contained  no  allegations  that  B, 
intended  to  set  up  the  terms,  and 
no  prayer  that  he  might  be  re- 
strained from  so  doing. 

Held,  also,  that  the  rents  accu- 
mulated during  the  minority  of 
A,  furnished  a  sufficient  equity  to 
support  the  bill,  although  they 
had  been  paid  into  Court  in  an- 
other suit,  no  decree  having  been 
made  in  that  suit. 

Held^  also,  that  the  bill  was  not 
multifarious,  for  that  there  was  an 
entire  case  against  H.  in  respect 
of  the  accumulated  rents,  the  per- 
sonal estate,  and  his  duty  to  enter 
and  accumulate  rents   during  the 


minority  of  the  infant  Plaintiff,  if 
the  legitimate  son  of  ^.,  and  that 
B,  could  not  complain  of  the  bill 
as  multifarious,  because  he  was 
only  interested  in  the  last  ques- 
tion. 

Held,  that  the  demurrer  was 
good  for  want  of  parties,  for  that 
the  other  executor  was  a  Accessary 
party  to  the  account  of  the  per- 
sonal estate,  and  6.,  though  not 
interested  in  the  personal  estate, 
had  a  right  to  require  the  suit  to 
be  properly  constituted.  Whether 
an  injunction  and  receiver  might 
not  nevertheless  be  granted,  qucere. 
Hamp  V.  Robinson.  Page  97 

DETERMINATION. 

See  Partnership,  3. 

DEVASTAVIT. 

See  Executor. 

DILIGENCE. 

See  Priority. 

DIRECTORS. 

See  Contributory,  I. 
Shares,  3. 

DISCHARGE. 
See  Bankrupt,  1. 

DISCHARGE  FROM  CUSTODY. 
See  Arrangino  Debtor,  8. 

DISCLAIMER. 

See  Mortgage,  1. 

DISCONTINUANCE  OF  SUIT. 
See  Dismissal  of  Bill,  1. 
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DISCRETION. 

See  Appkal,  I. 

DISCRETION  OF   TRUSTEES. 

See  Will,  7. 

DISMISSAL  OF  BILL. 

1.  In  ft'Buit  in  which  a  husband 
and  wife  were  co- Plain  tiffs,  a  de- 
cree was  made  dismissing  the 
bill  against  certain  Defendants, 
with  costs  to  be  paid  by  the  hus- 
band. It  afterwards  appeared  that 
at  the  date  of  the  decree  the  hus- 
band was  in  fact  dead : — Held,  that 
the  taking  out  by  the  wife,  after 
her  husband's  death  and  after  the 
date  of  the  decree,  of  a  summons 
for  service  of  the  decree  upon  cer- 
tain parties,  operated  as  a  con- 
tinuation of  the  suit  by  her  as  sole 
Plaintiff;  and  that  the  Court  had 
power  on  motion  to  vary  the  de- 
cree by  altering  its  title,  so  as  to 
show  the  fact  of  the  husband's 
death,  and  by  directing  the  costs 
thereby  directed  to  be  paid  by  him 
to  be  paid  by  the  wife.  In  re  Tiel, 
Tiel  V.  Bar  low,  Mills  v.  Barlow, 

Page  426 

2.  A  bill  filed  by  the  Plaintiff  to  re- 
strain the  Defendants  from  taking 
certain  property  of  his  under  their 
statutory  powers  had  been  dis- 
missed and  the  order  of  dismissal 
enrolled.  The  Plaintiff  presented 
a  petition  of  appeal  to  the  House 
of  Lords,  and  now  applied  to  the 
Court  for  an  interim  order  to  pro- 
tect the  property  till  the  appeal 
could  be  heard. 


Held,  that  as  the  bill  had  been 
simply  dismissed  without  any  re- 
servation, the  Court  had  no  juris- 
diction to  make  the  order  asked. 
Galloway  v.  The  Mayor,  Com' 
morally  and  Citizens  of  London 
(No.  2).  Page  59 

See  Lands  Clauses  Act,  2. 

DOCUMENTS. 

See  Sufficiency. 


ENFRANCHISEMENT. 
See  Lands  Clauses  Act*  S, 

ENROLMENT. 
See  Decree. 

EQUITY. 
See  Demurrer. 

EQUITY  TO  SETTLEMENT. 

See  Fraudulent  Deed. 

ESTATE  FOR  LIFE, 

See  Lands  Clauses  Act,  3. 
Will,  1. 

EVIDENCE. 

An  instrument  purporting  to  be  a 
deed  of  assignment  of  all  a  debtor's 
estate  and  effects  for  the  benefit 
of  his  creditors,  and  signed  by  the 
debtor^  is  inadmissible  as  evidence 
of  an  act  of  bankruptcy  on  his 
part,  if  unstamped.  Ex  parte 
Wensley  (I  De  G.,  J.  ^  S.  273) 
doubted. 
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Remarks  as  to  the  nature  of  the 
case  which  should  be  made  by  a 
creditor  of  a  bankrupt  who  seeks 
(by  petition)  without  the  consent 
of  any  party  interested  to  annul 
an  adjudication  made  on  the  bank- 
rupt's petition,  and  to  obtain  an 
adjudication  of  his  own  relating 
to  an  act  of  bankruptcy  earlier 
than  the  debtor's  petition.  Ex 
parte  Potter,  In  re  Barron. 

Page  240 

See  Annulling,  1. 
Contributory,  S. 

EXAMINATION. 

See  Arranging  Debtor,  7. 
Representation. 

EXCEPTIONS, 

See  Sufficiency. 

EXECUTION. 

See  Solicitor  and  Client. 

EXECUTOR, 

An  executor  may,  afler  allowing  a 
reasonable  time  to  elapse  afler  the 
testator's  death,  pay  simple  con- 
tract debts  in  priority  to  specialty 
debts,  of  which  he  has  no  notice ; 
and  where  the  testator  lived  and 
died  in  India^  and  the  executor 
seven  months  afterwards  received 
notice  of  the  existence  of  the  will 
and  his  own  appointment  as  exe- 
cutor, and  three  months  after- 
wards repaid  to  the  testator's 
widow  moneys  for  which  his  estate 
was  liable  on  simple  contract,  and 
which  she  had  paid  out  of  her 
own   moneys,   and    then    sixteen 


months  afterwards  received  notice 
of  a  specialty  debt  due  to  a  creditor 
of  the  testator  in  India: — Held, 
that  he  was  justified  in  making 
the  payments  which  he  had  made 
to  the  widow,  she  having  by  those 
payments  placed  herself  in  the 
position  of  the  creditors  whose 
claims  she  had  discharged,  and 
that  the  date  of  his  repayment  to 
her  was  the  date  at  which  the  pay- 
ment by  him  out  of  the  estate  of 
the  so-discharged  debts  roust  be 
considered  to  have  been  made. 
In  re  he  Geyt's  Estate,  Nosotti  v. 
JefferioH.  Page  570 

EXECUTORY  TRUST. 

See  Articles. 

EX  PARTE  APPLICATION. 

See  Rehearing. 


FALSE  STATEMENT. 
See  Shares^  1. 

FINES. 
See  Lands  Clauses  Act,  3. 

FORFEITURE, 
See  Shares,  3, 

FRAUD. 

A  settlement  by  an  aunt  on  her 
nephew  in  fee  of  all  the  settlor's 
real  estates,  reserving  a  life  estate 
only  to  herself,  without  any  con- 
sideration except  a  covenant  by 
the  nephew  to  pay  charges  on  the 
property  after   the  aunt's  death, 
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and  without  any  power  of  revoca- 
tion, upheld  even  as  a  voluntary 
settlement  (as  to  which  qucere  per 
the  Lord  Justice  Turner)^  it  ap- 
pearing that  the  settlor  had  had 
the  deed  sufficiently  explained  to 
her  before  she  executed  it,  that  she 
sufBciently  understood  its  nature 
and  effect  when  she  executed  it, 
and  that  she  intended  when  she 
executed  it  that  it  should  operate 
and  be  effective  according  to  its 
purport  and  tenor,  and  there  being 
no  ground  for  believing  that  she 
consented  to  execute  or  did  exe- 
cute it  through  or  under  any  fraud 
or  misrepresentation  or  undue  in- 
fluence or  by  means  or  reason  of 
any  promise  made  to  her  or  in 
reliance  on  any  promise. 

In  such  cases  the  evidence  in 
support 'of  the  validity  of  the  im- 
peached deed  must  be  clear  and 
decisive. 

The  absence  from  a  voluntary 
settlement  of  a  power  of  revocation 
reserved  to  the  settlor  is,  in  de- 
termining the  validity  of  the  im- 
peached settlement,  only  a  circum- 
stance to  be  taken  into  account  in 
connection  with  the  other  circum- 
stances of  the  case. 

The  absence  in  the  like  case  of 
advice  given  to  the  settlor  as  to 
the  insertion  of  a  power  of  revo- 
cation stands  on  the  same  footing. 
Toker  v.  Toker.  Page  487 

FRAUD  ON  ACT  OF  PARLIA- 
MENT. 

See  Arranging  Debtor,  3. 


FRAUDULENT  DEED. 

If  the  debt  of  a  creditor  by  whom  a 
voluntary  settlement  is  impeached 
under  stat.  13  Eliz,  c.  5,  existed 
at  the  date  of  the  settlement,  and 
it  is  shown  that  the  remedy  of  the 
creditor  is  defeated  or  delayed  by 
the  existence  of  the  settlement,  it 
is  not  necessary  for  him  to  show 
insolvency  on  the  part  of  the 
debtor  at  the  date  of  or  occasioned 
by  the  settlement. 

But  if  a  voluntary  settlement  or 
deed  of  gifl  be  impeached  by 
creditors  whose  debts  had  not 
been  contracted  at  the  date  of  the 
settlement,  then  it  is  necessary  to 
show  either  that  the  settlor  made 
the  settlement  with  express  in- 
tent to  delay,  hinder  or  defraud 
creditors,  or  that  af\er  the  settle- 
ment the  settlor  had  no  sufficient 
means  or  reasonable  expectation 
of  being  able  to  pay  his  then  ex- 
isting debts,  but  was  reduced  to  a 
state  of  insolvency ;  in  which  case 
the  law  infers  that  the  settlement 
was  made  with  inteht  to  delay, 
hinder  or  defraud  creditors,  and 
is  therefore  fraudulent  and  void. 

The  fact  of  a  voluntary  settlor 
,  retaining  money  enough  to  pay 
the  debts  which  he  owes  at  the 
time  of  making  the  settlement,  but 
not  actually  paying  them,  gives  no 
different  character  to  the  settle- 
ment, and  does  not  take  it  out  of 
the  statute. 

A  trust  in  a  marriage  settlement 
of  personalty  belonging  tu  the  in- 
tended wife,  declared  to  be  *•  only" 
for  her,  her  executors,  administra- 
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tore  and  assigns,  does  not  create  a 
separate  use  in  her  in  such  per- 
sonalty. 

The  fact  of  a  settlement  Iiaving 
been  made  of  part  of  an  intended 
wife's  personalty  on  her  marriage, 
upon  trusts  for  her  and  the  children 
of  the  marriage,  does  not  bar  her 
equity  to  an  additional  settlement 
out  of  other  personal  property  be- 
longing to  her  prior  to  her  mar- 
riage, and  left  unsettled  upon  the 
occasion  of  the  marriage,  as  against 
her  husband's  assignee,  if  he  is 
obliged  to  resort  to  this  Court  in 
order  to  reach  it.  Spirett  v.  fVil- 
lows.  Page  293 

FRAUDULENT  PREFERENCE. 
See  Bill  of  Sale. 


Qucere^  whether  in  the  bare  case 
of  money,  part  of  the  income  of  a 
married  woman's  separate  estate, 
being  handed  over  by  her  to  her 
husband,  this  Court  would  of  ne- 
cessity raise  an  assumpsit  for  re- 
payment of  the  money  so  banded 
over. 

Circumstances  under  which  a 
married  woman  was  held,  upon  the 
evidence,  to  have  lent,  and  not 
given,  to  her  husband  a  sum  of 
money,  part  of  the  income  of  her 
separate  estate,  and  to  be  entitled 
to  prove  upon  his  estate  in  an  ad- 
ministration suit  as  a  creditor  in 
respect  of  the  loan.  Woodward  v . 
Woodward,  Page  672 

See  Fraudulent  Deed. 
Mortgage,  1. 


GARDEN. 
See  Lands  Clauses  Act,  1. 


HOUSE. 
See  Lands  Clauses  Act,  1,  2. 

HOUSE  OF  LORDS. 
See  Dismissal  of  Bill,  2. 

HUSBAND  AND  WIFE. 

A  married  woman  can  .contract  in 
respect  of  her  separate  estate  with 
her  husband,  and  if  she  hand  him 
money,  part  of  the  income  of  her 
separate  estate,  upon  a  contract  of 
loan  she  may  sue  him  upon  that 
contract* 

Vol.  Ill— 6. 


INCOME  TAX. 
See  Property  Tax. 

INCUMBRANCE. 

See  Notice. 
Priority. 

INEQUALITY. 
See  Arranging  Debtor,^^. 

INFANT. 
See  Demurrer. 

INJUNCTION. 

1 .  Assuming  that  cases  exist  wherein 
a  tenant  from  year  to  year  under 
notice  to  quit  is  entitled  to  an  in- 
junction to  restrain  the  erection 
of  buildings  which  prejudice  the 
3  C  D  J  s. 
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access  of  light  and  air  to  which 
he  is  entitled,  still  the  nature  of 
his  interest,  especially  when  he 
can  obtain  damages  at  law^  renders 
it  imperative  upon  him  to  make 
oat  a  very  strong  case  for  the  in- 
tervention of  a  Court  of  Equity. 
Javomb  v  Knight.  Page  533 

£.  I'he  intended  erection  by  a  vestry 
professing  to  act  under  18  &  19 
yict,  c.  128,  of  an  urinal  against 
the  wall  of  a  garden  forming  one 
side  of  a  public  street,  and  at  a 
distance  of  thirty- 6 ve  yards  from 
the  houses,    held  not    to    be   so 
plainly  ultra  vires  or  so  likely  to 
create  a   nuisance   as    to    afford 
ground   for   an   interlocutory   in- 
junction.    Bidduiph  V.  The  Vestry 
of  the  Parish  of  St,  George,  Han- 
over Square,  493 
See  Lancaster  Duchy  Court. 
Lands  Clauses  Act,  1,  2. 

LlORT. 

Patent,  2. 

Vendor  and  Purchaser,  2. 

INSPECTION. 
See  Light,  2. 

INSUFFICIENCY. 
See  Sufficiency. 

ISSUE. 

See  Articles. 
Patent,  I. 

INTEREST. 

See  Accountant. 
Partnership,  1. 
Winding-up. 


JOINT  AND  SEPARATE. 

See  Aruanoing  Debtor,  1. 

JOINT  TENANCY. 
See  Will,  1. 

JOINT  TENANT, 
See  Articles. 

JOINTRESS. 
Ste  Pro!»ertt  Tax. 

JUDGMENT. 

See  Notice. 

JURISDICTION. 

Since  tbe  coming  into  operation  of 
Mr.  Rolt*s  Act  slat.  25  &  26  Vict. 
c.  42)  a  Court  of  Equity  cannot 
direct  that  a  person  who  comes  in 
under  an  administration  order  or 
decree  in  eqaity  as  an  alleged  cre- 
ditor of  the  deceased  shall  be  at 
liberty  to  establish  his  claim  at 
\sLV9,  but.  is  bound  itself  to  decide 
upon  the  validity  of  the  claim.  In 
re  Hooper,  BayHs  v..  JVatkins, 

Page  348 
See  Arranging  Debtor,   7,  8, 
10. 
Demurrer. 
Dismissal  of  BiLt.,  2. 


LACHES. 

See  Lands  Clauses  Act,  S. 
Priority, 

LANCASTER  DUCHY  COURT. 
A  person  wiio  has  obtained  a  credi- 
tor's order  for  administration  of  a 
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testatrix's  estate  in  the  Palatine 
Court  of  the  Duchy  of  Lancaster^ 
and  who  is  neither  a  party  to  a 
9uit  in  the  High  Court  for  the 
same  purpose,  nor  has  proved  his 
debt  under  an  administration  order 
therein  made  subsequently  to  the 

order  in  the  Palatine  Court  suit,  is 

• 

a  mere  stranger  to  the  High  Court 
suit,  and  a  motion  made  by  a  per- 
son so  circumstanced  in  the  High 
Court  suit  to  stay  proceedings 
therein,  on  the  ground  of  the  order 
made  in  the  Palatine  Court  suit, 
was  refused,  with  costs,  upon  the 
ground  of  his  being  such  stranger. 
In  re  Yates,  Bradley  v.  St  elf  ox. 

Page  402 

LANDS  CLAUSES  ACT. 

1.  A  lessee  held  under  the  same 
lease  two  pieces  of  ground,  one 
on  the  southern,  the  other,  a  cor- 
responding piece  of  equal  width, 
on  the  northern  side  of  a  road, 
which,  at  the  date  of  the  lease  was 
a  private  road,  but  was  afterwards 
dedicated  to  the  public.  On  the 
southern  piece  of  ground  the 
lessee's  house  and  garden  were 
situate;  on  the  northern  piece  he 
was  prohibited  from  building,  and 
it  had  been  thrown  together  with 
corresponding  pieces  of  ground 
east  and  west  of  it,  which  had 
been  granted  to  other  lessees  under 
the  same  lessor,  into  one  piece  of 
grotmd,  which  was  used  for  the  pur- 
poses of  recreation  and  pleasure, 
and  had  been  also  let  out  to  a 
butcher  as  grazing-ground  for 
sheep  and  cattle.     A  railway  com- 


pany desiring  to  take  the  northern 
piece  oil  ground  only  for  the  pur- 
poses of  their  undertaking : — Held^ 
by  the  Lord  Justice  Turner,  aflirm- 
mg  the  decision  of  the  Master  of 
the  Rolls,  but  dUsentiente  the  Lord 
Justice  Knight  Bruce,  that  they 
were  not  compellable  under  the 
92nd  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  to  take 
the  property  on  the  sontli  side  of 
the  road  also. 

Per  the  Lord  Justice  Turner, — 
The  question  as  to  what  is  included 
under  the  word  **  house"  in  the 
above-mentioned  section  and  act 
must  be  determined  by  what  would 
pass  under  a  conveyance  of  a  house ; 
and  it  is  settled  that,  under  such 
a  conveyance,  the  garden  and  cur- 
tilage will  pass,  the  principle  being, 
that  they  are  of  necessity  to  the 
house  and  not  of  pleasure  merely. 
fergusson  v.  The  London,  Brighton 
and  South  Coast  Railway  Company. 

Page  653 
2.  A  person  held  under  a  lease, 
granted  in  1853,  a  house,  with  the 
grounds  and  premises  thereto  be- 
longing, and  also  an  adjoining 
field,  hereinafter  called  Field  A. 
This  field  had,  prior  to  the  lease, 
been  occupied  separately  from  the 
house,  and  was  separately  demised 
by  the  lease.  The  field  in  ques- 
tion was  of  irregular  width,  the 
wider  part  being  at  the  south  end, 
where  it  adjoined  the  bouse  and 
grounds,  and  the  field  gradually 
tapering  and  becoming  narrower 
towards  the  north.  The  lessee, 
af^er  the  grant  of  the  lease,  added 
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to   and  enlarged   the  house,  and 
took  the  southern  part  of  the  field 
into  the  garden  and  erected  stables 
and  other  buildings  at  the  south- 
east corner  of  the  field.     In  1857 
he  beeatne  the  lessee  of  another 
field,  hereinafter  called  Field   B, 
lying  on  the  west  side  of  the  nar- 
row  part  of   Field  A,    and    ex- 
tending to  the  north  beyond  that 
field.     In  this  lease  of  1857  there 
was    included   a   cottage,   with   a 
garden  and  cow-house  belonging 
to   it,    lying   immediately   to   the 
north  of  Field  A.      Field    B  ex- 
tended towards  the  west  conside- 
rably beyond  the  grounds   lying 
immediately  to   the  north  of  the 
dwelling-house,   and  at  the   time 
when  the  suit  was  instituted  form- 
ing part  of  the  garden.     It  formed 
the  northern  boundary  not  only  of 
the  house  and  garden,  but  of  other 
houses  lying  to  the   west  of  the 
lessee's  house.     The  lessee,  after 
the  grant  of  the  lease  of  Field  B, 
took  a  small  part  of  it  into  his  gar- 
den :   threw  down  the  hedge   be- 
tween   Fields   A    and    B,  leaving 
standing  a  row  of  trees  which  ap- 
peared to  have  grown  in  the  hedge ; 
made   a   gravel    walk    under   the 
trees  and  past  the  cottage  up  to  a 
public  road  into  which  it  opened, 
and  also  another  gravel  walk  along 
the  south  side  of  Field  B  ;    and 
built  sheds  and  a    poultry-house 
and    piggery   in    the    south-west 
corner  of  the  field,  and  used  the 
cottage  and  garden  and  cow -house 
for  his  coach man*s  residence. 
Field  B,  however,  was  separated 


from  the  garden  by  a  ha-ha  having 
in  it  an  iron  rail  fence ;  but  there 
were  ornamental  bridges  over  this 
ha-ha,  leading  into  the  field.  The 
field  was  used  by  the  lessee  for 
keeping  his  cows,  and  occasionally 
for  pleasurable  purposes,  such  as 
archery  and  dancing. 

A  railway  company  desiring  to 
take  and  enter  upon  portions  of 
Fields  A  and  B,  for  the  purpose 
of  their  undertaking,  paid  into 
Court  the  value  of  the  land  as 
fixed  by  a  surveyor,  and  executed 
a  bond  under  the  Lands  Clauses 
Consolidation  Act,  184^,  s.  85, 
and  proceeded  to  make  their  rail- 
way,  which  when  completed  passed 
over  Field  B  and  the  narrow 
part  of  Field  A  to  the  north  on  an 
embankment.  It  so  passed  to  the 
south  of  the  coachman's  cottage 
and  garden,  thus  cutting  them  off 
from  the  house;  but  it  did  not 
touch  any  erections  in  the  field, 
except  perhaps  the  corner  of  the 
cow-house. 

When    the    railway   had    been 
completed  and  was  on  the  point  of 
being  opened,  the  lessee  filed  his 
bill  against  the  company,  stating 
the  lease  of  1853,  but  taking  no 
notice  of  that  of  1857,  or  his  in- 
terest in  Field  B,  submitting  that 
the  house  and  premises  comprised 
in  the  lease  of  1853  constituted  a 
house  within  the  92nd  section  of 
the  act,  and  seeking  a  declaration 
that   the  company  was  bound   to 
purchase  his  interest  in  the  whole 
of  such  house  and  premises,  and 
consequential  relief.     The  Master 
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o  the  Rolls  having  dismissed  the 
bill  without  prejudice  to  the  Plain- 
tiff bringing  an  action  of  eject- 
ment: Held — 

(1)  By  the  Lord  Justice  Turner 
(dttbitante  the  Lord  Justice  Knight 
Bruce),  that  the  dismissal  of  the 
bill  was  right;  and  by  the  Lord 
Justice  Knight  Bruce  (the  Lord 
Justice  Turner  yielding  the  point), 
that  the  direction  that  the  dis- 
missal was  to  be  without  prejudice 
to  the  proceedings  in  ejectment 
was  right  also. 

(2)  By  both  the  Lords  Justices, 
that  a  termor  is  entitled  to  the 
benefit  of  the  92nd  section  of  the 
Lands  Clauses  Consolidation  Act, 
1845,  although  his  option  would 
not  affect  the  owner  of  the  fee. 

Per  the  Lord  Justice  Turner: 
The  land  taken  by  the  company 
for  the  railway  was  not  part  of  the 
Plaintiff's  "  house"  within  the 
meaning  of  the  92nd  section  of 
Lands  Clauses  Consolidation  Act, 
1845,  not  being  such  as  would 
pass  by  a  conveyance  of  the  house,  i 
Fergusson  v.  The  London,  Brighton  < 
and  South  Coast  Railway  Company 
(^supra,  653)  adhered  to. 

Sembie (^agreeing  with  the  Master 
of  the  Rolls),  that  in  cases  of  this 
nature  a  Plaintiff  cannot  insist  that 
some  portion  of  his  property  shall 
be  taken  as  part  of  his  house,  and 
that  another  portion  of  it,  which  is 
in  precisely  the  same  position,  shall 
not  be  so  taken. 

But  semble (disagreeing  with  the 
Master  of  the  Rolls),  that  upon 
the  record,  as  it  stood  in  this  case. 


the  Respondents  might  have  been 
decreed  to  take  the  whole  of  the 
lessee's  property  if  they  were 
bound  to  do  so,  and  that  if  upon 
the  record  as  it  stood  such  a  de- 
cree could  not  have  been  made, 
leave  to  amend  might  have  been 
given. 

QucBre,  whether  the  bill  might 
not  have  been  dismissed  solely  on 
the  ground  of  the  lessee  having 
delayed  filing  it  until  the  railway 
was  on  the  point  of  being  opened. 
Pulling  V.  The  London,  Chatham 
and  Dover  Railway  Company, 

Page  661 

3.  Where  monies  were  paid  into 
Court  by  a  railway  company  under 
the  Lands  Clauses  Consolidation 
Act,  1815,  in  respect  of  copyhold 
enfranchised  under  the  provisions 
of  the  act : — Held,  that  the  tenant 
for  life  of  the  manor  was  not  en- 
titled to  any  portion  of  such 
monies  as  fines  payable  to  him 
under  the  provisions  for  enfran- 
chisement contained  in  the  Copy- 
hold Acts,  1852  and  1858.  In  re 
miwn*8  Estate.  410 

4.  A  vendor  seised  in  fee  simple, 
free  from  incumbrances  save  as  to 
a  small  portion  of  the  land  in  ques- 
tion, which  portion,  with  other 
property  of  the  vendor,  was  in 
mortgage  to  trustees  of  the  will  of 
a  testator  whose  estate  was  being 
administered  in  the  Court  of  Chan- 
cery, agreed  with  a  railway  com- 
pany to  sell  them  the  whole  of  the 
land  in  fee  simple.  The  agree- 
ment was  silent  as  to  the  existence 
of  the  mortgage : — Held,  that  the 
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company  wa«  oot  bound  to  pay, 
under  the  Lands  Clauses  Consoli- 
dation Act,  1845,  the  costs  in- 
curred by  obtaining  an  order  in 
the  administration  suit  sanctioning 
the  concurrence  of  the  trustees  in 
the  conveyance  to  the  company, 
but  that  such  costs  were  properly 
payable  by  the  vendor.  In  re  The 
London  and  South  Western  Rail- 
way Aci^  1 855,  Ex  parte  Phillips, 

Page  341 
See  Arbitration,  1. 

LAPSE  OF  TIME. 
See  Lands  Clauses  Act,  S. 

LAW. 

See  Jurisdiction. 

LEASE. 

See  Vendor  and  Purchaser,  1. 

LEGACY. 

A  general  charge  by  will  of  debts 
and  funeral  and  testamentary  ex- 
penses, and  also  legacies  upon  the 
whole  of  the  testator's  real  and 
personal  estate  and  effects,  has  the 
effect  of  charging  the  legacies  upon 
specifically  devised  realty.  In  re 
Emmerton^  Maskell  v.  Farrington. 

338 
See  Tenant  for  Life. 

LEGAL  QUESTION. 
See  Jurisdiction. 

LENGTH  OF  TIME. 

See  Shares,  3. 

LETTER. 
See  Specific  Performance,  1. 


LETTERS  PATENT. 
See  Patent,  2^ 

LIEN. 
See  Solicitor  and  Ci.ientw 

LIFE,  ESTATE  FOR. 
See  Lands  Clauses  Act,  3. 
Will,  1. 

LIFE,  TENANT  FOR. 
See  Lands  Clauses  Act,  3. 

LIGHT. 
1 .  The  exercise  of  the  power  to  grant 
mandatory  injunctions  is  one  that 
must  be  attended  with  the  greatest 
possible  caution,  and,  sembU,  that 
it  is  confined  to  cases  where  the 
injury  done  to  the  Plainti AT  cannot 
be  estimated,  and  sufficiently  com- 
pensated   by    a    pecuniary    sum. 
Where  such  injury  admits  of  being 
so  estimated,  and  where  the  evil 
sustained  by  the  Plaintiff  may  be 
abundantly  compensated  in  naoney, 
set/Ufle,  that  the  exercise  of  the  power 
should  not  be  superadded. 

Therefore,  in  a  suit  for  relief  from 
obstruction  of  ancient  lights,  play- 
ing a  prohibitory  injunction  as 
to  future  acts  of  injury,  and  a 
mandatory  injunction  as  to  those 
already  done,  the  Court,  thinking 
that  it  was  a  matter  of  very  doubt- 
ful result  whether  any  damage  had 
been  sustained,  but  that  the  whole 
of  the  injury  sustained,  or  likely 
to  be  sustained,  by  the  Plaintiff* 
by  the  erection  of  the  Defendants' 
buildings  might  be  abundantly 
compensated  in  money,  refused  to 
exercise  the  power  of  granting  the 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


730 


inaDcklory  iiytuiction  sought^  not- 
withstandiDg  that  the  Defendants 
had  purposely,  and  after  notice  to 
desiat  given  them  by  the  Plaintiff, 
pushed  forward  their  works  so  as 
to  get  tKeoo  completed  before  the 
Plaintiff  could  apply  for  his  prohi- 
bitory iojunctioo. 

In  such  a  case  the  Court  sub- 
stituted for  the  mandatory  injunc- 
tion aE  inquiry  under  the  SI  &  22 
VicL  c.  27,  before  itself  to  ascer- 
tain what  damage  had  been  sus- 
tained by  the  Plaintiff  by  reason 
of  the  buildings  erected  by  the 
Defendants,  ajid  what  would  be  a 
sufficient  compensation  to  be  paid 
by  the  Defendants  to  the  Plaintiff 
as  a  satisfaction  for  such  damage,, 
injcluding  therein  the  power  to  di- 
rect any  worka  to  be  executed  by 
the  Defendants  for  the  benefit  of 
the  Plaintiff  as  part  of  the  com- 
pensation to  be  so  made  to  him. 

The  position  in  which  tlie  Plain- 
tiflTs  lights  are  at  the  time  of  filing 
the  bill,  apd  not  that  in  which  they 
might  be  by  improvement,  is  Uie 
ground  of  his  complaint. 

Where  the  Plaintiff,  in  such  a 
case  as  is  stated  above,  caused  a 
letter  of  inquiry  to  be  written  on 
bis  behalf  to  tlie  Defendants,  stat- 
ing that  if  be  was  injured  he  should 
resort  to  legal  proceedings,  and  re- 
ceived a  reply,  assuring  him  he 
need  have  no  apprehensions^  and 
offering  him  an  inspection  of  the 
Defendant's  pJaas,  an  offer  of 
which  advantage  was  not  taken, 
and  he  took  no  further  steps  to 
assert   his   rights  for  upwi^-ds  of 
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three  months  afterwards,  ducing 
which  time  tbe  Defendants'  build- 
ings were  continually  progressing 
towards  completion,  the  Court 
thought  him  not  disentitled  by  rea- 
son, of  acquiescence  to  any  relief  to 
which  he  might  otherwise  establish 
a  right.  Isenberg  v.  The  East 
India  House  Estate  Compauyi  {Li- 
mited).  Page  203 

2%  Where  the  darkening  of  lli«  an- 
cient windows  of  a  dwelling" house 
materially  injures  tbe  comfort  of 
the  existence  of  those  who  dwell 
in  it,  the  Court  will  ioterCere  by 
injunction. 

Upon  a  similar  principle  where 
the  obstruction  ofthe  ancient  lights 
of  a  manufactory  or  of  business 
premises  renders  the  building  to 
a  material  extent  less  suitable  for 
the  business  carried  on  in  them,  it 
is  a  case  for  injunction,  and  not 
merely  for  compensation  by  da- 
mages. 

But  in  a  case  where^  looking  to 
the  house  of  the  PlaintifTs  aa  it 
then  was,  and  to  tlie  use  which 
was  then  made  of  it,  and  not  takiug 
into  account  any  future  change  or 
different  use  of  the  premises,  the 
Court  was  clearly  of  opinion  that 
tbe  new  buildings  ofthe  Defendant 
would  not  materially  injure  the 
comfort  of  the  existence  of  those 
who  dwelt  in  the  PlaintifTs  house, 
or  render  it  less  suitable  for  the 
business  which  was  then  carried 
on  in  it,  to  such  a  materia]  extent 
as  TO  require  the  interference  of 
i\\e  Court  by  injunclioDi,  tlie  Court 
declined,  i^  a  suit  by  the  owners 


740 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


and  occupiers  of  the  property  al- 
leged to  be  injured,  so  to  inter- 
fere. 

Nor  will  the  Court  interfere 
where  the  injunction,  if  granted, 
would  be  founded  not  upon  the 
extent  of  present  injury,  but  upon 
an  injury  which,  having  regard  to 
a  possible  future  destination  of  the 
premises,  might  affect  their  value. 

Semble,  that  in  cases  of  obstruc- 
tion to  light  and  air,  a  personal 
inspection  by  the  Judge  of  the 
premises  alleged  to  be  injured  is 
unadvisable.  Jackson  v.  The  Duke 
of  Newcastle,  Page  275 

See  Injunction,  1. 

LOCKE  KINGS  ACT. 
See  Mortgage^  2,  3. 

LUNACY. 

Railway  stock  standing  in  the  name 
of  a  lunatic  in  the  books  of  a  com- 
pany, by  the  constitution  of  which 
transfers  of  stock  are  required  to 
be  by  deed,  is  "  stock"  within  the 
meaning  of  the  Lunacy  Regulation 
Act  (16  &  17  yict.  c.  70),  and 
transferable  by  an  order  under  the 
1 40th  section  thereof.     In  re  Ives, 

453 


MAJORITY. 
(S^e  Arranging  Debtor,  1,  6,  8,  9. 

MANDATORY  INJUNCTION. 
See  Light,  1. 


MARRIAGE  ARTICLES. 

See  Articles. 

MARRIED  WOMAN. 

See  Fraudulent  Debd. 
Husband  and  Wife. 

MARSHALLING. 

See  Will,  7. 

METROPOLIS  MANAGE- 
MENT  ACT. 

See  Injunction,  2. 

MISREPRESENTATION. 
See  Shares,  1 ,  2. 

MORTGAGE. 

1.  A  husband  and  wife  mortgaged 
in  fee  land  of  which  they  were 
seised  in  right  of  the  wife,  to  whom 
the  equity  of  redemption  was  re- 
served by  the  mortgage  deed. 
The  husband  became  bankrupt, 
and  in  a  suit  by  the  wife  for  a  set- 
tlement of  the  equity  of  redemption 
on  her  and  her  children,  and  for 
redemption  as  against  the  mort- 
gagee, and  for  foreclosure  against 
the  assignees  and  the  husband, 
the  assignees  disclaimed,  and  a  de- 
cree was  made  giving  the  wife  the 
right  to  redeem  as  against  the 
mortgagee  and  settling  the  whole 
fee  upon  herself  and  her  children, 
the  husband  not  objecting.  The 
mortgagee  afterwards  applied  in 
the  bankruptcy  and  was  there  al- 
lowed to  prove  the  whole  amount 
of  his  mortgage  debt  against  the 
bankrupt's  estate.     Held, — 

(1)  That  the  disclaimer  of  the 
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assignees  was  intended  only  to  ac- 
celerate the  wife's  right  to  redeem, 
if  she  elected  so  to  do ;  but  that 
if  she  elected  not  to  redeem,  and 
her  bill  was  consequently  dismissed 
with  costs  against  the  mortgagee, 
the  assignees  would  no  longer  be 
bound  by  their  disclaimer,  their 
interest  in  the  bankrupt's  estate 
would  remain  unaffected  by  the 
dismissal  of  the  bill,  and  they 
would  be  restored  to  their  right 
to  the  bankrupt's  life  interest  in 
the  property  in  question. 

(2)  That  the  proof  must  be  varied 
by  the  addition  of  directions  that 
in  the  event  of  the  Plaintiff's  bill 
being  dismissed  with  costs  the  life 
estate  of  the  bankrupt,  which  had 
been  transferred  to  the  assignees 
in  bankruptcy,  should  be  sold, 
the  proceeds  deducted  from  the 
amount  of  debt  proved,  and  proof 
admitted  only  for  the  residue  ;  but 
in  the  event  of  the  Plaintiff  re- 
deeming the  mortgage  in  the  man- 
ner expressed  in  the  decree,  that 
the  proof  should  be  admitted  with- 
out prejudice  to  any  question  as 
to  the  right  to  expunge  the  same 
either  wholly  or  partially,  or  to 
keep  the  same  alive  for  the  benefit 
of  the  person  paying  the  debt  to 
the  mortgagee.  Ex  parte  Paine, 
In  re  Cleaves,  Page  458 

2.  A  will  executed  by  the  testator 
before  the  time  fixed  for  the  com- 
mencement of  Mr.  Locke  Kings 
Act  (stat.  17  &  18  Vict.  c.  113), 
but  not  coming  into  operation  until 
after  that  date,  is  as  between 
claimants  under  it  ''  a  will  already 


made"  within  the  meaning  of  the 
proviso  in  the  act,  which  reserves 
the  rights  of  persons  claiming 
under  or  by  virture  of  such  a  will. 
The  republication  of  such  a  will 
at  a  time  subsequent  to  the  time 
fixed  for  the  commencement  of  the 
act  does  not,  as  between  the  same 
persons,  deprive  it  of  its  character 
of  being  "  a  will  already  made," 
within  the  meaning  of  the  proviso. 
Rolfe  V.  Perry,  Page  481 

3.  In  collecting  a  testator's  '*  con- 
trary or  other"  intention  under 
Mr.  Locke  Kinft's  Act  (17  &  18 
Vict,  c.  1 1  d),  which,  in  the  absence 
of  such  intention,  renders  a  mort- 
gaged estate  primarily  liable  to 
the  payment  of  the  mortgage  debt, 
the  Court  must  do  so  from  the 
document  from  which  the  inten- 
tion is  to  be  collected  according 
to  the  ordinary  mode  of  construing 
instruments. 

A  testator,  by  his  will  dated  in 
1857,  appointed  his  wife  to  be  his 
executrix,  and  gave  her  all  his 
personal  estate,  subject  to  the 
payment  of  his  debts,  funeral  and 
testamentary  expenses;  and  he 
devised  his  real  estate  to  trustees, 
who  were  to  let  the  estate  and  pay 
the  rents,  after  deducting  repairs 
and  insurance,  to  the  wife  for  life. 
On  her  death  they  were  to  sell 
and  apply  the  proceeds,  after  de- 
ducting their  costs  and  expenses, 
for  the  benefit  of  the  testator's 
brothers  and  sisters,  and  nephews 
and  nieces.  By  a  codicil  the  trus- 
tees were  directed  to  hold  the 
estate  for  the  testator's  children, 
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and  apply  the  income  for  their 
maioteiiance ;  but  the  trusts  of 
the  will  were  left  in  force^  in  the 
event  of  all  the  children  dying 
under  twenty-ooe*  The  testator^s 
real  estate  was  subject  to  a  mort- 
gage created  by  himself  before  the 
date  of  bis  wilK  Held,  that  the 
testator's  intention  was  plain,  that 
bia  mortgage  debt  was  to  be  paid 
as  a.  debt  out  of  hia  personal  es- 
tate, asd  that  the  mortgaged  estate 
was  not  primarily  liable  to  the 
payment  of  it  under  the  provisions 
of  Mv.  Locke  Kin^'8  Act. 

fVoolstencroft  v.  Woohtenorofi^  2 
Re  G^  F.  ^  J.  34,7,  remarked 
upon.   Eno  v.  Tatham.    Page  443 
6>e  Lauds  Clauses  Act»  4. 

Notice. 

Priority. 

Tenant  for  Life. 

MULTIFARIOUSNESS. 
See  Demurrer. 


NEGLIGENCE. 

See  Priority. 

NEW  EVIDENCE. 
See  Annulling,  I. 

NOTICE. 

Transferees  oF  mortgages  in  fee 
were  represented  in  the  trans- 
action by  their  ordinary  soli- 
citoFS^  who  delegated'  to  another 
s^'licitor,  wbo  was  the  solicitor  of 
one  of  the  mortgagors,  the  duty 
of  obtaining  the  execution  of  the 
deed  of  transfer  by  the  mortga- 


gors. The  second  aolicUor  had, 
at  the  dau  of  the  transfer^  Botice 
of  the  existence  of  a  ju4^m^nt 
debt  against  the  nspvtga^offa.  sub- 
sequent in  point  of  d«te  to  the 
securities  transferred,  but  did  oot 
disclose  the  fact  to  the  tranafer^es. 
The  transferees  afterwards  made  a 
further  advance  to  the-mortga^Qra 
without  actual  notice  of  the  judg* 
m^nt  d^ebt. 

HeU  upon  the  beta,  ibait  the 
second  solicitor  was  noA  the:  aoli- 
citor  of  the  transfeveea  in  ^e 
matter  of  the  transfer  so  a^  to 
attract  the  operation  oC  ibe  doc- 
trine of  constructive  potwre* 

Simble  that  if  he  had.  been^  the 
transferees  would  not  have  b«en 
affected  with  const ruclive  npjtice 
of  the  jiMi^ment  d«bt«  tk«  tkck  of 
its  existence  being  inHaateriali  to 
tb#  matter  o£  the  traosfei«,  and  tjhe 
solicitor  cojQsequettiily  iwid^r  no 
obligaitioiii  to  disclose  it. 

Tbe  doctrine  of  coDstruiejtive 
nptvce  shoi^ld  not  bc^  exteed^d. 
KKyllie  v.  Pollen.  Pa^e  596 

See  Priority. 

NOVELTY. 

See  Patent,  I. 

NUISANCE. 

See  In^unctiojy,  3. 


OFFENCE. 
See  Bankrupt,  1?. 

OFFICIAL  ASSIGNEE, 
See  Costia,  dk 
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ORDER  AND  DISPOSITION. 
See  Bill  of  Sale. 

ORDER  OF  DISCHARGE. 
See  Bankrupt,  1. 

ORDER  WHEN  MADE. 

See  Appeal,  4. 

OUTSTANDING  TERM. 
See  Demurrer. 


PALATINE  COURT. 
See  Lancaster  Duchy  Court. 

PARTIES. 

See  Corporation. 
Demurrer. 

PARTNERSHIP. 

1.  A  fat^her  took  his  sons  into  part- 
nership under  articles  providing 
the  capita]  then  used  by  him  in 
the  business  should  be  kept  in 
it  without  allowing  interest  and 
should  remain  the  property  of  the 
father,  the  sons  having,  during  the 
partnership,  a  certain  share  in  the 
profits.  The  debts  due  to  the 
business  were  estimated  at  20/. 
per  cent,  below  their  nominal 
amount,  but  very  nearly  their  full 
amount  was  realized.  The  father 
drew  out  of  the  business  large 
sums,  which  appeared  to  have 
been  wholly  applied  in  payment 
of  trade  debts  d^e.  when  the  part- 
nership was  formed.  One  of  the 
sons  brought  fresh  capital  into  the 
business. 


Held^ihat,  in  the  absence  of  con- 
tract, the  sons  could  not  claim  to 
treat  the  diSerence  between  the 
estimated  value  of  the  debts  due 
to  the  business  and  the  amount 
actually  realized  as  profit,  but 
that  the  whole  amount  realized 
was  to  be  treated  as  part  of  the 
father*s  capital. 

Held,  also,  that  the  contract 
was  not  that  the  father  should 
keep  in  the  business  the  monies 
employed  there  when  the  partner- 
ship commenced,  and  pay  aliunde 
the  trade  debts  then  owing,  but 
that  the  business,  siioiild  be  carried 
on  as  it  stood  for  the  benefit  of 
himself  and  his  sons,  and  that 
therefore  the  payment  of  the  old 
trade  debts  was  not  aa  improper 
withdrawal  of  capital. 

Held,  that  if  the  &ther  had 
withdrawn  capital  for  una^itbo- 
rized  purposes  he  could  not  have 
been  charged  with  interest,  unless 
such  withdrawal  had  been  fraudu- 
lent or  grossly  excessive. 

Held,  also,  that  in  the  absence 

of  contract  the  son  could  not  claim 

interest  on  the  capital  brought  in 

by  him.     Cooke  v.  Benbow, 

Page  1 

2,  A  father  took  his  two  sons  into 
partnership  under  articles  by  which 
it  was  agreed  that  the  business 
should  be  carried  on  with  the 
fathers  capital,  which  should  re- 
main his  ;  that  yearly  stocktaking 
should  be  made;  that  the  partners 
should  share  profit  and  loss  equally 
in  thirds ;  that  each  of  the  sons, 
besides  his  own  share  of  the  pro* 
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fiu,  should  have  150/.  a  year  out 
of  the  father's  share ;  that  repairs 
and  other  outgoings  in  respect  of 
the  business  premises  should  be 
paid  out  of  profits;  tiiat  before 
division  of  profits  the  father  should 
have  interest  at  4/.  per  cent,  on 
his  capital,  and  that  in  estimating 
profits  a  certain  discount  should 
be  taken  off  the  mills  and  ma- 
chinery. The  partnership  lasted 
ten  years,  during  the  whole  of 
which  time  in  tiie  yearly  stock- 
takings the  mills  and  machinery 
were  valued  as  they  stood,  without 
any  discount  as  provided  in  the 
articles,  and  without  distinguish- 
ing the  increase  of  value  arising 
from  additions  and  improvementS| 
and  the  expenses  of  additions 
and  improvements  were  charged 
against  the  partnership;  the  150/. 
a  year  to  each  son  was  charged 
against  the  business,  not  against 
tl>e  father's  share  of  profits ;  each 
partner  was  credited  with  in- 
terest on  the  capital  standing  to 
his  credit  at  the  beginning  of  the 
year,  and  the  profit  was  then  di- 
vided in  thirds  and  the  shares 
carried  to  the  credit  of  the  part- 
ners respectively. 

Heldf  that  this  mode  of  keeping 
the  accounts  and  the  division  of 
profits  according  to  it  evidenced 
a  new  agreement  between  the 
parties,  and  that  the  account  must 
be  taken  on  that  footing,  and  not 
on  the  footing  of  the  articles ;  and 
that  whether  the  mills  and  ma- 
chinery were,  according  to  the 
articles,  the  property  of  the  father 


or  of  the  partnership,  they  roust 
be  treated  as  being,  under  this 
agreement,  the  property  of  the 
partnership. 

The  bill  made  no  reference  to 
the  accounts  having  been  in  a 
mode  inconsistent  with  the  articles, 
and  the  decree  directed  an  ac- 
count of  all  dealings  between 
the  parties  **  as  partners  under 
the  articles  dated  30th  December^ 
1850."  Held,  that  this  was  not  a 
direction  to  take  the  accounts  ac- 
cording to  the  articles,  and  that 
they  ought  to  be  taken  according 
to  the  books. 

The  partners  being  entitled  by 
agreement  to  interest  on  their  capi- 
tals, held,  that  such  interest  must 
run  till  the  principal  was  paid, 
although  the  partnership  had  been 
dissolved  for  several  years.  Pil- 
ling V.  Pilling,  Page  162 

3.  Determination  of  an  agreement  of 
the  nature  of  a  partnership  at  will 
held  to  result  from  the  animus  of 
the  parties  towards  each  other 
without  any  formal  notice.  Pearce 
V.  Lindsay.  139 

4.  Partnership  articles  provided  that 
once  a  year  an  account  should  be 
taken,  and  a  rest  made  of  the  joint 
stock  i^nd  the  value  thereof,  and 
that  every  such  rest  or  account 
should  be  signed  by  all  the  part- 
ners, and  when  finished  and  so 
signed  should  be  conclusive.  Ac- 
counts were  annually  signed  by  all 
the  partners,  including  a  valuation 
which,  however,  was  arrived  at  by 
the  partners  themselves,  without 
a    regular    appraisement    by    any 
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skilled  surveyors.  One  of  the 
partners  died  during  the  partner- 
ship, without  having  signed  or 
being  present  at  the  last  preceding 
rest,  but  having  seen  and  retained 
the  balance-sheet  which  was  sent 
to  him  and  having  made  no  ob- 
jection to  the  valuation  contained 
in  it. 

Held,  that  the  mode  of  valuation 
adopted  was  not  a  deviation  from 
the  articles,  and  that  if  it  had  been 
the  course  of  usage  had  rendered 
it  binding  on  all  the  partners,  and 
that  the  last  rest  bound  the  exe- 
cutors of  the  deceased  partner, 
although  he  had  not  signed  it  or 
concurred  in  making  the  valuation. 
Coventry  v.  Barclay.         Page  320 

See  Accountant. 

PATENT. 

1.  On  an  issue  directed  in  a  patent 
suit  on  the  question  of  novelty, 
the  Defendant  is  entitled  to  have 
the  question  of  newness  of  manu- 
facture tried  apart  from  the  ques- 
tion of  newness  of  invention. 
Spencer  v.  Jack.  346 

ft.  The  Plaintiff  was  patentee  of  a 
substance  for  making  capsules  to 
cover  the  mouths  of  bottles  so 
as  to  render  them  air-tight.  A 
brewer  in  Scotland,  to  which 
country  the  patent  did  not  ex- 
tend, sent  to  an  English  port  for 
shipment  to  his  foreign  customers 
bottles  of  beer  covered  with  simi- 
lar capsules  made  abroad.  Held, 
that  since  the  capsules,  during  the 
time  of  the  bottles  being  in  Eng- 
land, were  answering  the  purpose 


for  which  they  were  intended  of 
preserving  the  liquor,  there  was  a 
user  of  the  invention  in  England 
which  ought  to  be  restrained  by 
injunction.     Belts  v.  Neilson, 

Page  82 

PETITIONING  CREDITOR. 
See  Arranging  Debtor,  10. 

PLEADING. 
See  Demurrer. 

PRACTICE. 

See  Appeal,  2. 
Corporation. 

PRIORITY. 
The  Plaintiff  having  agreed  wiih  E, 
to  advance  him  money  on  mort- 
gage, the  Plaintiffs  solicitor  sent 
the  mortgage  deed  to  fV,,  the  soli- 
citor of  E,,  to  obtain  its  execution. 
JV.,  who  was  also  the  solicitor  of 
K.,  sent  by  his  clerk  the  PlaintifTs 
mortgage  deed,  and  also  a  mort- 
gage of  the  same  property  from 
E.  to  K,y  for  execution  by  E,  E, 
signed  the  Plaintiff's  deed  before 
K,*s,  and  gave  both  at  once  to  the 
clerk,  saying,  "  That  is  my  de- 
livery." The  title  deeds  were 
handed  to  the  Plaintiff,  when  he 
advanced  his  money,  he  having  no 
notice  of  the  transactions  with  K. : 
— Held,  by  the  Vice  Chancellor 
Wood^  that  the  delivery  of  the  two 
mortgage  deeds  was  contempo- 
raneous ;  that  they  took  effect  at 
the  same  instant ;  that  the  Plain- 
tiff and  K.  were  tenants  in  common 
or  joint  tenants  of  the  legal  estate, 
and  that  their  mortgages  were 
payable  pari  passu. 
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Held,  on  appeal,  that  assuming 
this  decision  to  be  correct  as  to 
the  legal  estate,  still  K*  must  be 
postponed  to  the  PlaintiflT,  because 
the  title  deeds  had  been  delivered 
to  the  Plaintiff  without  any  notice 
of  K,'s  title,  and  without  X.'s 
asking  after  the  deeds  or  making 
any  claim  to  them ;  and  that  assum- 
ing her,  by  reason  of  JV.*s  com- 
mitting a  fraud,  not  to  be  affected 
with  notice  of  the  Plaintiff's  title 
through  W,*s  knowledge  of  it,  she 
still  must  be  affected  by  his  neg- 
ligence in  not  asking  for  the  deeds. 
Hopgood  V.  ErnesU  Page  1 1 6 

See  Notice. 

PROCEEDINGS  AT  LAW. 
See  Jurisdiction. 

PROMOTERS. 

Wher6  the  special  act  of  a  railway 
company  enacted  that  the  ex- 
penses, costs  and  charges  of  ob- 
taining and  passing  the  act  and 
preparatory  thereto  should  be  paid 
by  the  company,  the  company  was 
held  bound  to  pay  the  costs  of  the 
company's  solicitors  incurred  in 
relation  to  certain  projected  lines 
of  railway  originally  intended  to 
have  formed  part  of  the  company's 
undertaking,  but  abandoned  in 
parliament  by  the  promoters  and 
not  actually  sanctioned  by  the 
com|)any'8  act. 

Per  Lord  Justice  Knight  Bruce, 
— Although  it  was  at  one  time 
questioned  how  far  in  strictness 
the  demand  of  a  solicitor  could  be 
made  directly  against  a  company 


6r  body  hot  in  existence  at  the 
time  when  the  biU  of  costs  was 
incurred,  it  is  now  the  habit  to 
consider  this  dasa  of  demands  in 
the  light  of  continning  demaads 
for  preliminary  or  preparatory 
colrts ;  and  as  soon  as  the  company's 
act  passed,  a  liability  from  the 
company  to  the  solicitors  was  con- 
stituted. 

Per  Lord  Justice  Turner. — If 
any  doubt  existed  upon  the  point 
whether  the  costs  in  question  were 
payable  by  the  company,  it  would 
be  removed  by  the  circumstance, 
that  the  promoters  of  the  original 
scheme  were  themselves  amongst 
the  directors  of  the  company*  In 
reTilkard.  Page  519 

PROOF. 
See  Mortgage,  1. 

PROPERTY  TAX. 

By  an  antenuptial  settlement  exe- 
cuted before  the  passing  of  the 
Property  Tax  Act,  lands  were 
appointed  to  the  use  that  the  in- 
tended wife  might  after  the  in- 
tended husband's  death  receive  a 
jointure  rent-charge  in  lieu  of 
dower  out  of  any  lands  to  which 
the  husband  Was  or  might  become 
entitled,  without  any  deduction  in 
respect  of  any  tax  tlien  already 
or  thereafter  to  be  imposed  on 
the  jointure  or  on  the  jointress 
in  respect  thereof : — /feW, 

(I)  That  the  jointress  was  not 
as  a  purchaser  for  value  or  other- 
wise exempt  from  property  tax. 


INDEX  TO  THE  PRINCIPAL  MATrERS, 


747 


(2)  That  dhe  was  entitled  to  have 
the  tax  raised  and  paid  out  of  the 
land  in  addition  to  or  exonera- 
tion d(  the  jointure.  Floyer  v. 
Banhes^  Pagre  30G 

PROSECUTION. 
See  Bankrupt,  2. 

PROSPECTUS. 

See  Shares,  1. 

PUBLIC  COMPANY. 

See  Arbitration,  1. 
Company. 
Shares,  3. 
Winding-up. 


i    I  ■ 


QUALIFICATION, 
^e  Contributory,  1. 


RAILWAY  COMPANY. 

A  railway  comf>any,  who  were  pro- 
tnotii^  a  bill  for  a  new  line,  agreed 
with  a  landowner  that  if  the  act 
passed  they  would  pay  him  a  fixed 
Bum  for  so  much  of  his  land  as 
they  should  want^  and  would  make 
lor  the  convenience  of  his  estate 
sudi  crossings  as  his  surveyor 
sliould,  within  a  month  from  their 
taking  possession  of  the  land,  no- 
tify to  them  or  their  engineer. 
Held^  that  this  could  not  be  con- 
strued as  an  agreement  to  make 
all  necessary  and  proper  crossings, 
with  a  superadded  direction  as  to 
the  mode  of  ascertaining  them  so 
at  to  enable  the  Court  to  ascertain 


t!hem  if  not  ascertained  in  that 
particular  mode,  but  that  no  noti- 
fication having  been  inade  within 
ttie  time  there  was  no  contract 
which  the  Court  could  enforce. 
The  Earl  of  Damley  v.  The  Lon- 
don^ Chatham  and  Dover  Railway 
Company,  Page  S4. 

See  Arbitration,  1. 

Lands  Clauses  Act,  1,2,  4. 

Promoters. 

REDEMPTION. 
See  Mortgage,  I. 
Tenant  for  Life. 

REFERENCE  AS  TO  TITLE. 
See  Specific  Performance,  2. 

REGISTRATION. 

See  Arranging  Debtor,  II. 
Evidence. 

REHEARING. 

An  order  to  enlarge  the  period  for 
rehearing  a  decree  after  the  expi- 
ration of  five  years  from  its  date 
under  Consolidated  Order  xxxi, 
r.  1,  ought  not  to  be  made  ex 
parte.     Buckeridge  v.  WhalUy, 

576 

RELEASE. 

• 

See  Arranging  Debtor,  8. 

REPEAL. 

See  Allowance,  2. 

REPRESENTATION. 

A  person  examined  adversely  on  a 
summons  in  bankruptcy  by  cre- 
ditors and  assignees  is  under  no 
obligation  except  that  of  ftilly  and 
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sufficiently  answering  questions 
put  to  him.  Where,  therefore,  a 
person  on  such  an  examination 
did  not  mention  a  right  of  set-off 
which  he  had  against  a  sum  claimed 
to  be  due  from  him  to  the  estate, 
and  subsequently  the  unrealized 
credits  were  sold: — //eW,  that  he 
was  not  precluded  by  the  omission 
from  insisting  on  the  right  of  set-ofT 
as  against  the  purchaser. 

Suggeitio  falsi  or  suppressio  vert 
to  operate  as  a  ground  for  the 
postponement  of  an  equity  must 
occur  in  the  transaction  which  dat 
locum  conlracluu     Roll  v.  ffhile. 

Page  SCO 

REPUBLICATION  OF  WILL. 
See  Mortgage^  2, 

REPUTED  OWNERSHIP. 
See  Bill  of  Sale. 

RESOLUTION. 

See  Costs,  2. 

RESPONDENT. 

See  CosTs^  1 . 


SALE. 
See  Vendor  and  Purchaser,  L 

SCOTLAND. 

See  Annulling,  2. 

SECURED  CREDITOR. 
See  Arranging  Debtor,  6,  8. 


SECURITY. 
See  Will,  2. 

SEPARATE  ESTATE. 
See  Husband  and  Wife. 

SET-OFF. 
See  Representation. 

SETTLEMENT. 

See  Articles. 
Fraud. 
Fraudulent  Deed. 

SHARES. 

1.  The  Plaintiff  took  shares  in  a 
company  formed  for  making  a 
railway  in  Venezuela,  He  took 
them  on  the  faith  of  a  prospectus 
which  referred  to  a  concession  for 
making  the  railway  as  having  been 
made  by  the  Venezuelan  govern- 
ment to  the  company,  and  stated 
that  the  contractor  had  guaranteed 
a  dividend  of  21,  \0s.  per  cent,  on 
the  paid-up  capital  during  the  con« 
struction  of  the  works ;  and  that 
the  Venezuelan  government  had 
guaranteed  a  dividend  of  9/.  per 
cent,  on  the  paid-up  capital  for 
twenty  years.  The  concession  had 
in  fact  been  made  to  another  com- 
pany, and  bought  by  this  company 
at  a  price  equal  to  one-tenth  of  its 
whole  capital.  The  articles  of  as- 
sociation showed  that  the  conces- 
sion was  purchased  from  another 
company,  and  referred  to  the 
agreement  for  purchase ;  and  the 
memorandum  of  association  stated 
one  of  the  objects  of  the  company 
to  be,  acquiring  by  purchase  or 
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otherwise,  concessions  from  the 
Venezuelan  government.  The 
guarantee  of  the  contractor  for  in- 
terest during  the  construction  was 
in  fact  limited  to  20,000/.  in  all  (the 
whole  capital  being  500,000/.). 
The  guarantee  of  the  Venezuelan 
government  was  for  a  dividend  of 
iU,  per  cent.,  while  the  line,  without 
any  default  on  the  part  of  the  com- 
pany, failed  to  produce  it.  The 
documents  giving  the  above  gua- 
rantees were  referred  to  in  the  ar- 
ticles without  stating  their  con- 
tents. 

Held,  that  the  Plaintiff  having, 
when  he  applied  for  the  shares, 
agreed  to  be  bound  by  the  memo- 
randum and  articles  of  association, 
could  not  allege  ignorance  of  their 
contents ;  and,  therefore,  although 
the  prospectus  ought  to  have  stated 
the  fact  of  the  concession  having 
been  acquired  by  purchase  at  a 
heavy  price,  semble,  the  Plaintiff 
could  not  have  established  any  title 
to  relief  on  this  ground. 

But  heldy  that  although  the 
Plaintiff  must  be  treated  as  having 
notice  of  the  contents  of  the  me- 
morandum and  articles,  he  was  not 
thereby  affected  by  such  know- 
ledge of  the  contents  of  all  the 
documents  referred  to,  but  not  set 
forth  in  them,  as  to  be  debarred 
from  complaining  of  any  deceptive 
statement  made  to  him  respecting 
them  ;  that  he  was  entitled  to  rely 
on  the  representations  in  the  pro- 
spectus as  to  the  guarantees  by  the 
contractor  and  by  the  Venezuelan 
government,  and  that  these  repre- 

Voi.  in-5. 


sentations  were  so  far  from  being 
fair,  honest  and  bond  fide  state- 
ments, that  he  was  entitled  to  be 
relieved  from  his  shares. 

Though  the  representations  in 
the  prospectus  of  a  company  ought 
not  (owing  to  the  well-known  pre- 
valence of  exaggeration  in  such 
documents)  to  be  tried  by  as  strict 
a  test  as  is  applied  in  other  cases, 
they  are  required  to  be  fair,  honest 
and  bona  fide.  Kisch  v.  TheCen^ 
tral  Railway  Company  of  Vene- 
zuela {Limited).  Page  122 
2.  In  February  the  directors  of  a  bank 
issued  to  the  shareholders  a  cir- 
cular representing  the  affairs  as  ex- 
tremely prosperous.  In  Af ay  they 
resolved  to  issue  the  whole  of  the 
unissued  shares,  and  sent  circulars 
offering  them  to  the  existing  share- 
holders at  30/.  per  share,  the 
amount  to  be  paid  on  or  before 
the  1st  of  October  ;  if  paid  before 
that  time,  interest  at  51,  per  cent, 
to  be  allowed,  and  the  allottees  to 
be  entitled  to  a  quarter's  dividend 
at  the  end  of  the  year.  B.,  a 
shareholder,  agreed  to  take  twenty- 
two  of  these  shares  on  the  above 
terms,  and  paid  the  30/.  per  share. 
On  \M\  of  September,  the  bank 
stopped  payment,  and  on  the  34th  a 
petition  for  winding  it  up  was  pre- 
sented, on  which  an  order  was  sub- 
sequently made.  Held,  by  the 
Lord  Justice  Turner,  affirming  the 
decision  of  the  Vice  Chancellor 
Kinder iley^  dissentiente  the  Lord 
Justice  Knight  Bruce,  that  B,  was 
a  contributory  in  respect  of  the 
twenty-two  shares.     Held,  by  the 

3  D  D.J.S 
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Lord  Justice  Turner ,  that  the  mis- 
representations in  the  report  could 
not  be  regarded  as  a  proximate 
cause  of  B,*s  contract  to  take  the 
shares,  so  as  to  enable  bim  to  avoid 
that  contract.  Held^  by  the  Lord 
Justice  Turner^  dissentiente  the 
Lord  Justice  Knight  Bruce,  that 
the  contract  was  not  tliat  B.  should 
purchase  the  shares  on  a  future 
day,  bul  become  the  immediate 
proprietor  of  them,  subject  to  the 
terms  9a  to  interest  and  dividends. 
In  the  Matter  of  the  Leeds  Banking 
Company f  Barrett's  Case. 

Page  30 

3..  B,  agreed  to  be  a  vice-president 

of  a  company,  and  being  informed 

.  that  he  must  take  shares  as  a  qua- 
lification, he,  in  October,  1846,  ap- 
plied for  shares,  which  were  allotted 
to  him,  and  he  paid  the  deposit, 
but  never  executed  the  company*s 
deed.  Soon  afterwards  he  learnt 
that  a  qualification  was  not  neces- 
sary, and  refused  to  be  a  share- 
holder or  to  pay  calls.  In  1854 
the  directors  resolved  to  sue  him, 
and  negotiations  took  place  which 
resulted  in  an  arrangement  be- 
tween him  and  the  directors  that 
he  should  pay  50/.  and  be  released 
from  all  further  liability.  He,  in 
1855  paid  the  50/.,  which  was  en- 
tered in  the  books  of  the  company. 
The  arrangement  was  confirmed 
at  a  general  meeting,  which  was 
attended  by  very  few  shareholders, 
and  a  report  of  the  resolutions, 
including  that  confirming  the  ar- 
rangement, was   sent  to   all    the 

.  shareholders,  not,  however,  show- 


ing what  the  terms  of  the  arrange- 
ment were.  B.  never  afterwards 
was  treated  as  a  sliareholder,  ex- 
cept that  his  name,  which  had 
been  returned  to  the  registration 
office  as  a  shareholder,  had  never 
been  removed.  In  1861  an  order 
was  made  for  winding-up  the  com- 
pany. 

Heldf  that  there  was  sufl^cient 
dcubt  as  to  B.*a  liability  to  be 
treated  as  a  shareholder  ;  for  the 
dispute  between  him  and  the  di- 
rectors in  1854  to  be  considered  a 
proper  subject  of  compromise,  and 
that  under  the  powers  given  to  the 
directors  by  7  &  8  VtcU  c.  110, 
8.  27,  and  the  deed  of  settlement, 
the  arrangement  was  valid. 

Whether,  supposing  the  arrange- 
ment to  have  been  ultra  vires,  it 
would  not  have  been  supported  on 
the  ground  of  acquiescence  and 
lapse  of  time,  qutsref  la  the 
Matter  of  the  AgricuUurisi  CaUU 
Insurance  Company,  Lord  Beikn^ 
ven*s  Case.  Page  41 

See  COMTRIBUTORT,  1,  2. 

SHIP. 
See  Bill  of  Sale. 

SOLICITOR. 
See  Promoters. 

SOLICITOR  AND  CLIENT, 

A  solicitor's  lien  for  his  costs  upon 
costs  ordered  to  be  paid  to  his 
client  by  the  opposite  party  in  a 
suit  remains  notwithstanding  such 
solicitor  having  ceased  to  be  the 
client's  solicitor  in  the  suit,  and 
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notwithstanding  that  he  has  taken 
the  client*s  body  in  execution 
under  a  judgment  against  him  for 
the  amount  of  the  solicitor's  costs. 
Semhle^  per  Lord  Justice  JTmg/i/ 
Brucct  that  against  the  judgment 
should  be  allowed  what  had  been 
or  might  be  recovered  by  the  lien. 
0*Brien  v.  Lewis.  Page  606 

SPECIALTY  DEBTS. 
See  Executor. 

*  SPECIFIC  PERFORMANCE. 

1.  The  Defendants,  by  letter  offered 
to  sell  a  piece  of  land  to  the 
Plaintiff  at  a  certain  price.  The 
letter  concluded,  "  There  will 
be  the  usual  clauses  in  a  contract 
and  some  limitations  as  to  the 
length  of  the  title  to  be  shown, 
and  other  minor  details."  Heldy 
that  this  offer,  with  the  acceptance 
of  it  in  writing,  did  not  constitute 
a  contract  which  the  Court  could 
enforce,  owing  to  the  uncertainty 
as  to  the  clauses  to  be  inserted  and 
as  to  the  length  of  title  to  be 
shown.     Rummens  v.  Rolnns,      88 

ft.  Defendants,  in  a  vendor's  specific 
performance  suit,  cannot  on  mo- 
tion before  the  hearing  have  a  re- 
ference as  to  title  without  prejudice 
to  any  question  in  the  cause,  where 
they  have,  by  their  answer,  set  up 
other  defences  beyond  want  of 
title. 

Per  Lord  Justice  Turner — 
Quaere,  if  such  Defendants  can, 
under  any  circumstances,  have 
such    reference.      Reed    v.    The 


Don  Pedro  North   Del  Rey  Gold 
Mining  Company  {Limited). 

Page  593 
See  Railway  Compant. 

Vendorand  Purchaser,  2. 

STAMP. 
See  Evidence. 

STAYING  PROCEEDINGS. 
See  Lancaster  Duchy  Court. 

STAYING    PROCEEDINGS 
PENDING  APPEAL. 

See  Appeal,  3. 

STOCK.       . 
See  Lunacy. 

SUFFICIENCY. 

The  Plaintiff  in  answer  to  interroga- 
tories founded  on  a  concise  state- 
ment, stated  that  documents,  the 
production  of  which  was  sought, 
were  in  the  possession  of  his  clerks 
at  New  Orleans,  and  could  not  be 
selected  and  produced  without  the 
Plaintiff  himself  going  to  New 
Orleans,  which  he  could  not  safely 
do  on  account  of  the  civil  war  and 
his  being  proscribed  : — Held^  that 
the  answer  was  insufficient  for  not 
showing  that  the  Plaintiff  had  tried 
to  obtain  the  required  information. 
Mertens  v.  Haigh,  528 

SUPPLEMENTAL  BILL. 

See  Appeal,  2. 
Corporation. 

SUSPICION, 
See  Bankrupt,  t. 
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TAX. 
See  Property  Tax. 

TENANT  FOR  LIFE. 

A  tenant  for  life  of  mortgaged  pro- 
perty, which,  subject  to  the  mort- 
gage, was  in  settlement,  presented 
a  petition  in  a  suit  between  per- 
sons claiming  under  the  mortgagee, 
who,  on  his  side,  had  settled  the 
mortgage  debt ;  and  by  such  peti- 
tion the  Petitioner  sought  liberty 
to  pay  into  Court  the  mortgage 
debt,  and,  on  so  doing,  an  order 
for  transfer  of  the  mortgage  to  her, 
or  to  such  person  or  persons  as 
she  should  direct.  Held,  affirm- 
ing the  decision  of  Vice  Chancellor 
Kindenleyt  that  the  petition  was 
rightly  dismissed  with  costs,  as,  in 
the  absence  of  special  contract,  all 
that  a  mortgagee  is  compellable 
to  do  is  to  reconvey  to  the  mort- 
gagor or  his  assigns,  and  he  may 
refuse  to  convey  the  mortgaged 
premises  to  any  one  who  is  to  be- 
come  by  that   conveyance   mort- 

■  gagee  or  assignee  of  the  mortgagee. 
James  v.  Biou  (S  Swanst.  234,  241) 
followed. 

The  tenant  for  life  of  property 
held  by  a  mortgagee  in  possession 
filed  a  bill  to  redeem  all  the  charges 
on  the  property,  including  a  legacy 
charged  upon  it  by  the  will  of  an 
ancestor  of  her  testator;  for  an 
account  of  what  was  due  to  herself 
in  respect  of  the  excess  of  the 
rents  received  by  the  mortgagee 
beyond  interest  on  the  mortgage 
debt ;  for  a  charge  upon  the  pro« 
perty  in  respect  of  what  was  so 


due;  and  for  consequential  relief: 
Held,— 

(1)  That  she  had  a  right  to  a 
charge  upon  the  property  for  the 
excess. 

(2)  That  she  had  a  right,  in 
case  she  redeemed,  to  all  the  costs 
of  the  suit  as  against  the  parties 
taking  in  remainder  under  her  tes- 
tator's will. 

Form  of  decree  in  these  respects, 
and  directing  redemption  accord- 
ing to  the  priorities  of  the  incum- 
brances and  the  rights  of  the  parties, 
taking  under  the  PlaintiflTs  testa- 
tor's will,  and  of  settling  the  ulti- 
mate equity  of  redemption  subject 
to  the  trusts  of  such  will ;  also  as 
regarded  a  derivative  mortgage. 
Colyer  v.  Colyer,  Pawley  v,  Colyer, 

Page  676 

See  Lands  Clauses  Act,  d. 

TENANT  FROM  YEAR  TO 
YEAR. 

See  Injunction,  1. 

TENANT  IN  COMMON. 

See  Articles. 

Lands  Clauses  Act,  3. 

TIME. 
See  Appeal,  4. 

TITLE,  REFERENCE  AS  TO. 
See  Specific  Performance,  2. 

TRANSFER. 
See  Tenant  for  Life. 

TRUST,  EXECUTORY. 
See  Articles. 
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TRUST  DEED. 

See  Allowance,  1. 

Arranging  Debtor. 

TRUSTEE. 

Trustees  are  not  liable  to  the  cestuis 
que  trustent  for  money  belonging 
to  the  trust  which  their  co-trustee 
gets  into  his  possession  without 
their  consent  or  knowledge  and 
by  a  fraud  upon  them.     Semble. 

If  joint  trustees  draw  a  cheque 
for  the  trust  monies  upon  the  ban- 
kers, in  whose  hands  such  monies 
are,  and  cross  that  cheque  with 
the  name  of  certain  other  bankers, 
and  having  so  crossed  it  deliver  it 
to  one  of  their  number  for  the 
purpose  of  paying  it  into  the  bank 
of  the  bankers  with  whose  name 
the  cheque  is  crossed,  the  co- trus- 
tees are  not  liable  for  the  misap- 
plication of  the  money  by  the  trus- 
tee to  whom  the  cheque  is  deli- 
vered, if  he  strike  out  the  crossing 
from  the  cheque,  and  then  receive 
and  misapply  the  money.  Semble, 
Barnard  v,  Bagshaw^  In  re  The 
Lake  Balhurst  Australasian  Gold 
Mining  Company.  P^ig^  ^^^ 

See  Vendor  and  Purchaser,  1. 


ULTRA  VIRES. 

See  Company. 
Shares,  3. 

UNCERTAINTY. 

See  Specific  Performance,  1 

UNDUE  INFLUENCE. 
See  Fraud. 


VACATING  DECREE. 

See  Dismissal  of  Bill,  1. 

VACATING  ENROLMENT. 
See  Decree. 

VENDOR  AND  PURCHASER. 

1.  Trustees  of  real  estate,  having  no 
power  of  leasing,  granted  leases  of 
it,  and  afterwards  put  it  up  for 
sale,  subject  to  the  leases,  the  ex- 
istence of  which,  as  it  was  ad- 
mitted, materially  lessened  the 
value  of  the  property.  The  con- 
ditions of  sale  stated  that  the  leases 
were  made  by  the  trustees  without 
authority,  and  provided  that  the 
purchaser  should  make  no  objec- 
tions in  respect  of  them.  The 
purchaser  refused  to  complete,  and 
contended  that  the  conditions  were 
not  binding,  as  being  a  stipulation 
that  he  should  concur  in  a  breach 
of  trust.  Heldy  by  the  Lord  Jus- 
tice Knight  Bruce  (the  Lord  Jus- 
tice Turner  inclining  to  the  same 
opinion),  that  the  conditions  pre- 
cluded the  purchaser  from  object- 
ing to  the  title  on  the  ground  of 
the  existence  of  the  leases.  A/i- 
cholls  V.  CorbelL  Page  1 8 

2.  In  a  suit  by  a  purchaser  for  spe- 
cific performance,  an  injunction  to 
restrain  the  vendor  from  re-selliug 
the  property  was  dissolved,  it  not 
being  clear  that  the  Plaintiff  would 
be  able  to  establish  his  right  to 
specific  performance,  and  it  ap- 
pearing that  the  granting  the  in- 
junction would,  in  case  of  the 
PlaintiflT's  ultimately  failing,  be 
more  injurious  to  the  Defendant 
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than  the  refusal  of  it  would  be  to 
the  Plaintiff  in  the  event  of  his 
ultimately  succeeding.  HadUy  v. 
The  London  Bank  of  Scotland 
{Limited).  Page  63 

See  Arranging  Debtor,  6. 

Shares,  2. 

Specific  Performance. 

VIRES,  ULTRA. 

See  Company. 
Shares,  3. 


WAIVER. 

See  Representation. 

WILL. 

1.  By  a  will  made  before  the  Ist  of 
January f  1838,  a  testatrix,  as  to 
the  *'  estates"  wherewith  it  had 
pleased  God  to  bless  her,  gave, 
devised  and  disposed  thereof  in 
manner  following,  that  was  to  say  : 
First,  she  gave  and  devised  to  A. 
and  B,,  and  their  heirs,  certain 
specified  hereditaments  of  gavel- 
kind tenure  (not  using  the  word 
*'  estate"),  to  hold  the  said  several 
premises,  with  their  appurtenances, 
unto  the  said  A,  and  B.,  their  heirs 
and  assigns,  to  and  for  the  several 
uses,  "estates,"  intents  and  pur- 
poses thereinafter  expressed,  limit- 
ed and  declared  of  and  concerning 
the  same  (that  was  to  say),  to  the 
use  of  her  grandson  S,  for  his  life, 
and  from  and  after  the  determina- 
tion of  that  estate,  to  the  use  and 
behoof  of  the  said  A,  and  B,,  and 
their  heira,  during  the  life  of  5.,  in 


trust  to  preserve  the  contingent 
uses  and  remainders  thereinafter 
limited  ;  and  from  and  immediately 
after  the  decease  of  ^.,  to  the  use 
of  all  and  every  of  the  child  and 
children,  if  more  than  one,  of  his 
body  lawfully  begotten  or  to  be 
begotten  (without  any  words  of  in- 
heritance) ;  but  if  he  should  die 
without  leaving  such  issue,  then  to 
the  use  and  behoof  of  her  grand- 
son C.  for  his  life.  Then  there 
were  trusts  to  preserve  contingent 
uses  and  remainders,  and  then  the 
property  was  to  go  to  the  children 
of  C  in  precisely  the  sanie  terms 
without  any  words  of  inheritance ; 
but  if  C  should  die  without  leaving 
such  issue,  then  to  the  use  and  be- 
hoof of  the  testatrix's  three  grand- 
daughters, Z).,  E,  and  f.,  their 
heirs  and  assigns  for  ever,  as 
tenants  in  common.  These  dispo- 
sitions were  followed  by  a  devise 
of  other  lands  to  A,  and  B.,  to 
uses  in  favor  first  of  C.  and  his 
children,  and  then  of  S.  and  his 
children,  in  precisely  the  same 
terms  mutatis  mutandis.  But  be- 
yond what  is  stated,  there  was  no 
devise  of  real  estate  in  the  will. 

S.  died  leaving  children  who 
survived  him,  but  there  was  no 
child  either  of  iS.  or  C.  at  the  date 
of  the  will  or  of  the  testatrix's 
death. 

Held,  that  the  children  of  S, 
took  only  hfe  estates  in  joint  te- 
nancy in  the  specified  heredita- 
ments, and  that,  subject  to  such 
life  estates,  the  beneficial  inherit- 
ance descended  as  undisposed  of 
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to  the  testatrix's  gavelkind  heirs, 
the  gifls  over  to  C.  and  liis  chil- 
dren, and  to  Z).,  E,  and  F,,  their 
heirs  and  assigns,  having  failed  by 
reason  of  6'/s  death  leaving  chil- 
dren. 

Per  the  Lord  Justice  Turner, — 
Where,  in  a  will  operating  under 
the  old  law,  there  is  a  devise  of 
lands  without  words  of  limitation 
followed  by  a  devise  over,  the 
question  whether  the  6rst  devisee 
takes  in  fee  is  one  which  in  each 
case  must  depend  upon  the  inten- 
tion to  be  collected  from  the  will ; 
and  the  devise  over  upon  a  contin- 
gency, as  part  of  a  continued  series 
of  limitations  in  the  above  will, 
was  not  sufficient  to  manifest  an 
intention  to  give  the  fee  to  the 
children  of  ^. 

One  of  S.^s  children  mortgaged 
his  interest  in  the  property : — 
fields  that  thereby  the  joint  te- 
nancy, so  far  as  it  affected  that 
share,  was  severed,  and  the  in- 
testacy as  to  it  after  his  death  was 
accelerated.  In  re  Pollard's  Es- 
tate, Page  541 
2.  A  testator  directed  8,000/.  stock 
to  be  purchased  in  the  names  of 
the  trustees  and  the  income  to  be 
paid  to  a  tenant  for  life  ;  and  if 
she  married  with  a  person  of  good 
character,  having  a  property  equal 
in  value  to  the  stock,  and  if  he 
should  before  the  marriage  well 
and  effectually,  and  to  the  good- 
liking  of  the  trustees,  settle  or  se- 
cure to  be  paid  to  or  for  the  issue 
of  the  marriage  a  sum  equal  to  the 
provision  made  for  the  issue  by  the 


will  ;'then  the  testator  gave  1,000/. 
of  the  stock  to  each  of  the  chil- 
dren of  the  marriage,  not  exceed- 
ing eight ;  and  if  more,  the  8,000/. 
stock  equally  among  them  : — Held^ 
that  a  bond  of  the  husband,  ap- 
proved of  by  the  trustees,  was  a 
sufficient  fulfilment  of  the  condi- 
tion of  the  bequest.  Bacchus  w 
Gilbee,  Page  577 

3.  A  testator  bequeathed  leaseholds 
upon  trust  to  pay  the  rents  to  his 
daughter,  a  married  woman,  for 
her  separate  use  ;  but  if  his  daugh- 
ter should  die  before  the  expira- 
tion of  the  lease,  then  upon  trust 
to  invest  the  rents  and  allow  the 
same  to  accumulate  for  the  benefit 
of  the  children  of  the  daughter 
living  at  her  death.  Other  lease- 
holds were  bequeathed,  in  favor  of 
the  testator's  two  sons  and  their 
respective  children,  in  the  same 
terms,  except  that  the  limitation 
as  to  separate  use  was  omitted. 

The  daughter  survived  the  tes- 
tator, but  died  before  the  expira- 
tion of  the  lease  without  ever 
having  had  a  child.  Held,  by  the 
Lord  Justice  Knight  Bruce,  af- 
firming the  decision  of  the  Master 
of  the  Rolls  (the  Lord  Justice 
Turner  doubting),  that  upon  the 
true  construction  of  the  will  the 
daughter  took  an  absolute  interest 
in  the  first-mentioned  leaseholds. 
IValkins  v.  IVeston.  434 

4.  A  testator  directed  his  residuary 
estate  to  be  invested,  and  when 
and  as  A.,  B,,  C.  and  D,  severally 
attained  their  respective  ages  of 
twenty-one  years,  he  gave  to  each 
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of  tliem  severally  the  interest  of 
one-fourth  of  the  invested  resi- 
due for  their  several  h'ves ;  and 
in  case  either  of  them  should  die 
under  the  age  of  twenty -one 
years,  and  without  leaving  law- 
ful issue,  then  the  testator  gave 
the  interest  to  which  such  deceased 
legatee  was  entitled  to  the  survi- 
vors or  survivor  of  them  for  her, 
his  and  their  several  and  respective 
lives ;  and  from  and  after  the  de- 
cease of  either  of  the  said  four 
legatees  leaving  lawful  issue  her 
or  him  surviving,  the  testator  be- 
queathed the  principal,  to  the  in-  | 
terest  whereof  such  deceased  le- 
gatee had  been  entitled  in  her  or 
his  lifetime,  amongst  such  issue ; 
and  he  also  gave  to  such  issue  the 
share  and  interest  of  the  principal, 
to  the  interest  whereof  their  de- 
ceased parent  would  have  been 
entitled  in  case  he  or  she  had  lived 
to  survive  any  other  of  the  said 
four  legatees  who  should  after- 
wards die  without  issue.  And  in 
case  all  the  said  four  legatees 
should  die  without  either  of  them 
leaving  lawful  issue,  the  testator 
gave  the  whole  of  his  residuary  es- 
tate over.  j4,  died  in  the  testator^s 
lifetime  a  minor  and  without  having 
been  married.  B,  survived  the 
testator,  attained  majority,  married 
and  died  without  having  had  a 
child  : — Held,  that  C.  and  D.  were 
entitled  by  force  of  the  will  to  the 
entire  income  of  the  residue  for 
their  joint  lives  as  from  the  death 
of  B.,  and  that  there  was  no  in- 
testacy as  to  such  income. 


Per  Lord  Justice  Turner. — The 
word  "  and"  italicised  above  ought 
not  to  be  read  "  or."  Such  a  con- 
struction is  only  admissible  when 
the  context  of  a  will  makes  it  evi- 
dent, or  at  all  events  furnishes 
very  strong  grounds  for  presuming 
that  it  was  so  intended ;  and  there 
was  no  such  intention  to  be  col- 
lected from  the  context  of  the  will 
in  question.  Contes  v.  Hart^  Bor^ 
rett  V.  Hart.  Page  504 

5.  Gift  by  will  to  M.  C.  for  life,  and 
after  her  death  to  "  all  and  every 
the  children  of  the  said  M,  C,  who 
shall  survive  me:'* — Held  to  in- 
clude children  of  M.  C.  born  aAer 
the  death  of  the  testator.  In  re 
Clarke  s  Estate.  ^  111 

6.  To  effect  a  reconversion  (from  mo- 
ney into  land  or  vice  vcrs4),  the 
parties  directing  it  must  be  abso- 
lutely interested  in  the  property  in 
question.  If  they  have  only  a 
limited  or  defeasible  interest,  there 
can  be  no  conversion. 

Circumstances  under  which  land, 
directed  by  a  will  to  be  converted 
into  monev,  was  held  not  to  have 
been  re-converted  into  land  by  the 
acts  of  the  parties  interested.  Sis^ 
son  V.  Giles.  614 

7.  A  testator  gave  in  the  commence- 
ment of  his  will  various  pecuniary 
legacies,  including  one  of  nineteen 
guineas  to  a  charity,  which  he  di- 
rected to  be  paid  out  of  his  per- 
sonal estate.  He  then  made  a 
general  devise  and  bequest  of  all 
his  real  and  personal  estate  to 
trustees,  who  were  also  his  execu- 
tors, and  the  trustees  of  the  real 
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estate  were  to  collect  and  manage 
the  same  and  receive  the  rents  and 
profits  thereof,  with  power  to  grant 
leases  of  the  same  on  such  terms 
as  they  should  think  advantageous 
and  proper,  and  with  power  also, 
if  they  should  **  consider  it  ad- 
visable, but  not  otherwise,"  to  sell 
his  real  estate,  or  any  part  thereof, 
by  public  or  private  sale  in  such 
manner,  at  such  time  or  times  and 
for  such  prices  as  they  should 
think  proper.  He  then  proceeded 
to  direct  that  his  personal  estate 
should  be  collected,  and  that  the 
proceeds  of  that  estate,  together 
wiih  the  proceeds  resulting  from 
any  sale  of  the  real  estate,  should 
be  invested  in  the  funds.  He  then 
gave  the*  income  of  the  whole  of 
his  estate,  the  real  estate,  if  un- 
sold, and  of  the  funds  which  should 
be  so  invested,  to  his  wife  for  life, 
and  at  the  death  of  the  wife  he 
directed  several  other  lei^acies  to 
be  paid,  including  a  legacy  of  100/. 
to  a  charity,  which  he  again  di- 
rected should  be  paid  out  of  his 
personal  estate;  and  subject  to 
those  legacies  and  at  the  death  of 
his  wife,  and  subject  to  a  provi- 
sion for  any  child  of  which  she 
might  be  enceinte  at  his  death 
(which    failed    in    fact    by   reason 

*  of  there  being  no  such  child), 
he  directed  the  whole  income  of 
all  his  real  and  personal  estate  to 
be  paid  to  his  wife's  niece  for  life; 
and  at  her  death  he  directed  a 
legacy  of  500/,  to  be  paid  to  a 
charily,   which   he  again  directed 

Vol.  Ill— 5. 


should  be  paid  out  of  his  personal 
estate:  Held — 

(1)  That  the  500/.  charitable  le- 
gacy was  not  to  be  postponed  to 
the  other  legacies,  it  being  clear 
on  principle  and  settled  by  autho- 
rity, that  although  a  legacy  is  de- 
ferred as  to  its  time  of  payment,  it 
must  rank  equally  with  other  le- 
gacies in  the  distribution  of  assets 
which  are  directed  to  be  imme- 
diately paid,  and  that  the  trustees 
were  bound  to  provide  for  the 
payment  of  the  500/.  legacy  at  the 
time  when  they  applied  themselves 
to  the  payment  of  the  other  le- 
gacies. 

(Ji)  That  the  two  first  given 
charitable  legacies  had  no  prece- 
dence over  the  500/.  legacy. 

(3)  That  the  proceeds  of  sales  of 
parts  of  the  testator's  real  estate 
by  the  trustees,  under  their  power, 
having  proved  insufficient  for  the 
payment  of  the  legacies  other  than 
the  charitable  legacies,  so  as  to 
leave  the  pure  personal  estate  for 
the  payment  of  the  charitable  le- 
gacies, the  case  had  arisen  in  which 
the  trustees  ought  to  have  **  con- 
sidered it  advisable"  to  sell  the 
real  estate,  under  their  power  to 
do  so,  however  discretionary  in  its 
form,  for  the  purpose  of  paying 
the  general  legacies,  the  testator 
having  devoted  the  proceeds  of 
any  sale,  when  made,  to  the  pay- 
ment of  the  legacies. 

Directions  given  for  marshalling 
assets  in  favor  of  a  charity,  the 
testator    himself   having    so    ex- 

3  E  D.J  s. 
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pressed    his   intention. 
V.  Cockill, 
See  Annuity. 

Legacy. 

Mortgage,  2,  3. 


Nkkiston 
Page  622 


WILL,  PARTNERSHIP  AT. 
See  Partnership,  3. 

WINDING-UP. 

In  winding-up  a  joint  stock  company 
under  the  Joint  Stock  Companies 
Act,  185G  (19  &  20  Vict.  c.  47), 
interest  on  simple  contract  debts 
cannot  be  raised  by  a  call  made 
under  the  82nd  section  for  the 
purpose. 

Quiere,  whether  interest  on  debts 
in  tlieir  nature  or  by  original  con- 


tract carrying  interest  can  be  so 
raised. 

Qu4iere,  whether  the  2Gth  rule  of 
the  Order  of  the  II th  November, 
1862,  issued  under  the  Companies 
Act,  I862y  is  not  ultra  vires  and 
unauthorized  by  the  act.  In  re 
HadfieUTi  Patent  Cask  and  Pack- 
age Company  {^Limited),  Ex  parte 
Greenwood.  Page  603 

See  Contributory,  1,  2. 
Shares,  3. 


YEAR  TO  YEAR. 
See  Injunction,  1. 


LONDON: 


C.    KO  WORTH    AND    SONS,    PRINTERS, 
NKWTON  STREET,  IlIUH  UOLBURN. 
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